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PREFACE. 


As  contracts  of  Insurance  are  perpetually  recurring,  and 
as  the  law  applied  to  them  embraces  so  many  refined  and 
subtle  distinctions,  a  new  treatise  in  relation  to  it  may 
with  propriety  be  demanded,  and  the  appearance  of  this 
book  is  perhaps  the  natural  consequence  of  these  condi- 
tions. 

The  present  treatise  is  an  attempt  to  develop  the  prin- 
ciples applicable  to  all  branches  of  non-marine  insurance, 
by  regarding  the  contract  of  insurance  as  the  fundamental 
idea  of  the  work,  and  then  by  proceeding  to  consider  its 
structure,  the  essential  elements  in  its  formation,  the 
rights  that  accrue  to  the  parties  to  it  after  it  is  formed, 
the  capacity  to  avoid  it,  its  performance,  the  consequences 
dependent  upon  its  breach,  and  the  measure  of  damage. 
An  endeavor  has  been  made  to  embrace  the  many  prin- 
ciples of  law  applicable  to  this  subject  in  as  brief  and 
conipact  a  form  as  possible  without  being  obscure,  though 
the  difficulty  in  this  respect  is  considerable  on  account  of 
the  universality  of  the  contract  and  the  subtlety  of  the 
distinctions  frequently  drawn  by  the  courts.  It  has  indeed 
been  more  than  once  objected  by  Judges  that  principles  of 
law  have  been  applied  to  agreements  of  insurance  differ- 
ing from  those  laid  down  in  reference  to  other  contracts ; 


PREFACE. 

but  it  is  believed  that  while  isolated  examples  of  this  may 
exist,  the  rules  of  law  which  have  been  laid  down  with 
respect  to  insurance  do  not  diflFer  from  other  legal  prin- 
ciples, when  the  peculiar  nature  of  the  contract  is  taken 
into  consideration ;  and  the  results  obtained  are  probably 
as  harmonious  as  those  reached  in  other  branches  of 
jurisprudence. 

ARTHUR  BIDDLE, 

605  Chestnut  Street. 
vi 
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Page  238,  note  6  should  read  **  Beckman  v.  Wilson,  11  Ins.  L.  J.  732  (Cal.)." 
Page  263,  note  4,  insert  **  Amer.  Ins.  Co.  v,  Gallagher,"  before  words  '*  50  Ind." 
Page  318,  note  4,  fourth  word  should  be  **  Scot." 
Page  416,  note  6,  insert  **  Rashdall  »."  before  "  Ford." 
Page  481,  note  1,  sixth  line  should  read  "Beacon  L.  &  F.  Assur.  Co.  v.  Gibb, 

1  Moore,  etc." 
Page  483,  note  1,  reference  in  second  line  should  be  "53  N.  Y.  603." 
Page  498,  in  fifth  line  of  §  545  insert  "  Ins.  Co."  after  "  JeflFerson." 
Page  582,  note  6,   before  words  "5  Gray"  insert  "Gloucester  M'fg  Co.   ». 

Howard  Ins.  Co." 
Page  585,  note  7,  first  word  should  be  "  Conn." 
Page  616,  note  1,  omit  "»."  in  second  line. 


VOL.  II. 

Page  54,  last  word  in  fifth  line  from  bottom  should  be  "  Ins." 

Page  121,  note  2,  in  second  line  2d  column  insert  "  lb."  before  537. 

Page  351,  note  6,  in  first  line  insert  "v."  after  Miller. 

Page  407,  note  2,  in  8th  line  2d  column  erase  "  u."  after  Norwich. 

Page  497,  note  3,  erase  "  f."  after  Woodbury. 

Page  517,  note  4,  erase  "  r."  after  Rockingham. 
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1.  The  general  term  insuraDce^  is  applied  to  two  species  of  con- 
tract— insurance  in  respect  of  property,  and  insurance  in  respect  of 


'  The  word  "  assurance"  is  derived 
from  a  barbarous  Latin  word,  assecura- 
tioD,  adopted  in  Italy  in  the  twelfth  or 
thirteenth  century,  and  was  the  term 
originally  employed  in  England,  the 
word  *' insurance"  not  being  in  use 
in  the  English  language  in  15 S3,  when 
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the  first  recorded  case  of  life  insurance 
came  before  the  English  courts,  Fow- 
ler's History  of  Insurance,  VI.,  note  1 ; 
and  there  is  no  difference  between 
the  words  **  insured"  and  ''assured  :" 
Conn.  Mut.  L.  Ins.  Co.  v.  Luchs, 
98  U.  S.  498  ;  Smith  v.  JEtntL  L.  Ins. 
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life,  which  are  not  analogous  in  their  elements  and  which  proceed 
upon  different  principles. 

2.  Insurance  in  respect  of  property  may  be  defined  as  an  agree- 
ment by  the  insurer,  for  a  consideration,  to  indemnify  the  insured 
against  loss,  damage,  or  prejudice  to  certain  property,  that  may  be 
during  a  certain  period'  sustained  by  reason  of  specified  perils  to 
which  the  property  may  be  exposed.*    The  subject  of  the  indemnity. 


Co.,  5  Laos.  (N.  Y.)  545;  thoagh, 
in  Uogle  v.  Guardian  L.  Ins.  Co.,  6 
Rob.  (N.  Y.)  567|  it  was  indeed  con- 
Hidered  the  *'  assured''  meant  the  bene- 
ficiary and  not  the  party  procuring  the 
policy.  Of  course,  the  policy  may  be 
so  drawn  as  to  indicate  that  the  parties 
intended  a  distinction  to  be  made  be- 
tween the  **  assured''  and  the  '*  in- 
sured." 

1  This  period  is  often  called  the 
**  term"  of  the  policy.  The  word, 
'*  term  of  insurance,"  in  sec.  6  of  the 
Act  to  incorporate  the  Jefferson  Co. 
Mut.  Ins.  Co.  of  N.  Y.,  Act  of  1836,  c. 
41,  means  the  term  of  time  for  which 
the  insurance  was,  by  the  policy,  to  con- 
tinue :  Bangs  v.  Skidmore,  21 N.  Y.  136. 

'  Roccus,  in  his  treatise,  remarks : 
**  The  contract  of  insurance  is  anony- 
mous ....  but  the  most  generally 
received  opinion  is  that  insurance  is 
a  contract  of  purchase  and  sale  ;  for 
he  who  insures  for  a  valuable  con- 
sideration does,  as  it  were,  sell  his 
own  obligation,  because  he  binds  him- 
self to  pay  the  value  of  the  thing  in- 
sured in  case  it  should  l>e  lost ;  and 
the  other  party,  that  is,  the  insured, 
purchases  the  obligation:"  Roccus, 
translated  by  J.  R.  Ingersoll,  note  III., 
page  86.  Grotius  defined  itas**asse- 
ouratio  est  conventio  seu  contractus 
quo  quis  in  se  suscipit  incertum  peri- 
culum  cui  alter  est  obnoxius  qui  e  con- 
trario  eo  nomine  illi  praemium  retri- 
buere  tenet ar ;"  as  cited  by  Loccenius, 
174»  Introduction  to  the  Jurisprudence 
of  Holland,  2d  book;  Pothier,  as  '*a 
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contract  by  which  one  of  the  contract- 
ing parties  charges  himself  with  the 
risk  of  the  fortuitous  accidents  to  which 
something  is  exposed,  and  obliges  him- 
self to  indemnify  the  other  from  the  loss 
which  those  accidents  may  occasion  iu 
oases  of  their  happening  in  considera- 
tion of  a  sum  of  money  which  the  other 
contracting  party  gives  as  the  price  of 
the  risk  with  which  he  is  charged:" 
Trait^s   des   contracts   Aleatoirs,   sec. 
2;   Sir  Wm.  Blackstone,  as  '*a  con- 
tract between  A.  and  B. ;   upon  A.'s 
paying  a  premium  to  the  hazard,  B. 
will  indemnify  or  secure  him  against  a 
particular  event: "    Lawrence,   J.,  in 
Lucena  r.  Crawford,  2  B.  &  P.  N.  R.  301, 
as  *'  a  contract  by  which  one  party,  ia 
consideration  of  a  price  paid  to  him, 
adequate  to  the  risk,  becomes  security 
to  the  other  that  he  shall  not  suffer 
loss  or  damage  or  prejudice  by  the 
happening  of  the  perils  specified  to  cer- 
tain things  whiflfe  may  be  exposed  to 
them."     This  last  was   approved   by 
Blackburn,  J.,  in  Wilson  i;.  Jones,  L. 
R.  2  Exch.    150,   as    the  best  defini- 
tion of  an   interest ;  and  he  stated  it 
to    be  **  a  contract  to  indemnify  the 
insured   in    respect  of   some  interest 
which  he  has  against  the  perils  which 
he  contemplates  it  will  be  liable  to." 
Phillips    defined    it  as    *'a    oontract 
whereby,  for  a  stipulated  oonsideratioD, 
one  party  undertakes  to  indemnify  the 
other   against  damages  or  loss  on   « 
certain    subject    by   certain    perils :" 
Phillips  on  Insurance,  1 ;  and  Tindal, 
C.  J.,  as  *'a  contract  in  which  a  sum 
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though  popalarlj  called  so^  is  not  the  particalar  article  or  building 
named  in  the  contract  which  may  be  injured  or  destroyed,  but  is 
the  interest  of  the  insured  in  that  article  or  building.  Thus,  Lord 
Hardwicke  remarked,  in  Sadler's  Co.  v.  Badcock:^  "To  whom  or 
for  what  loss  are  the  insurers  to  make  satisfaction  ?  why  to  the 
person  insured,  and  for  the  loss  he  may  have  sustained  ;  for  it  can- 
not properly  be  called  insuring  the  thing,  4br  there  is  no  possibility 
of  i(]mg  it,  and  therefore  must  mean  insuring  the  person  from 
damage."  ii  is  therefore  necessary  the  party  insured  should  have 
an  interest  in  the^  property  during  the  insurance  and  at  the  loss. 
As  the  insured's  interest  in  the  property,  and  not  the  property,  is 
the  subject-matter  of  the  inanrance,  the  contract  must  necessarily 
be  one  of  indemnity.'  But  though  insurance  ia  respect  of  property 
is  technically  a  contract  of  indemnity,  it  is  not,  strictly  speaking, 
intended  necessarily  to  be  an  absolute  indemnification  of  the  insured, 
nor  to  place  him  in  precisely  the  same  position  he  occupied  before 

of  money  is  paid  as  a  preminra  in  oon-  Ins.  Co.,  4  F.  &  'F.  905  ;  Castellain  v. 

sideration  of  the  insurer  incurring  the  Preston,  11  Q.  B.  D.  380  ;  Brit.  &  Mer- 

risk  of  paying  a  larger  flnm  npon  a  cant.  Ins.  Co.  v,  Li  v.,  Lond.  &  Qlobe 

giren  contingency :"  Pattersons.  Par-  Ins.  Co.,  5  Ch.  D.  676,  584;  Spare  v. 

nell,  9  Bing.  320.     It  has  been  said  to  Home  Mat.  Ins.  Co.,  8  Saw.  618  (D. 

hv  the  adoption  of  a  general  average  Oreg.)  ;  Commonw.  Ins.  Co.  v.  Sennett, 

contribotion  in  advance  of  Iosb  :  Fow-  37  Pa.  St.  205  ;  Gradin    v.  Rochester 

ler's  History  of  Insurance,  Introduc-  German    Ins.  Co.,    107   Id.   26 ;    Hid- 

UoD,  III.  den  v.  Slater,  Mut.  F.  Ins.  Co.,  2  Cliff. 

1 2  Aik.  554.     See  also  Castellain  v.  266 ;    Wilson  v.   Hill,  »  Met.  (Mas«.) 

Preston,  11  Q.  B.  D.  397,  per  Bowen,  66 ;  Franklin  F.  Ins.  Co.  r.  HamiU,  <{ 

L.  J.:  /'What  is  it  that  is  insured  in  a  Gill  (Md.),  87  ;  Cummiugs  v.  Chesh^r^ 

fire  policy  ?    Not  the  brioks  and  the  Co.  Mut.  F.  Ins.Co.,  55  N.  H.  457  ;  Eagla 

materials  in  the  building,  .the  house,  Ins.  Co.  r.  Lafayette  Ins.  Co.,  9  Ind. 

bat  the  interest  of  the  assured  in  the  443  ;  West.   Farmers*  Mut.  Ins.  Co.  v, 

tobject-matter  of  insurance ;  not  the  Miller,  1  Handy  (Oh.),  325  ;   Miller  v. 

legal  interest  only,  but  the  beneficial  West.  Farm.  Mut.  Ins.  Co.,  Id.  20S  ; 

interest ;''  and  on  page  393,  per  Cotton,  Bostick  v.  Maxey,  5    Sneed    (Tepn.)* 

li.  J. :  "  The  policy  is  really  a  contract  173 ;  State  Ins.  Co.  v.  Hughes,  10  Tenn. 

to  indemnify  the  person   insured  for  461 ;  Marchesseau  v.   Merchants'  Ins. 

the  loss  which   he  has  sustained,  in  Co.,  1  Rob.  (La.)  438  ;  Clinton  v.  H^pe 

oonseqnenoeof  the  peril  insured  against  Ins.  Co.,  1  Ins.  L.  J.  436  (N.  Y.).     ||^ 

vhioh  has    happened."     See   the  re-  Mason  v.  Sainbury,  3  Dough.  61,  Bull^if, 

marks  of  the  court  in  Wilson  r.  Hill,  J.,  in  speaking  of  a  policy  against  fire, 

3  Met.  (Mass.)  66.  said  :  **  Taken  in  its  narrow  form  it  is 

*  Dalby  v.  India  &  Lond.  L.  Assur.  only  a  wager  ;  more  liberally  construed 

Co.,  15  C.  B.  365  ;  Chapman  v.  Pole,  it  is  an  indemnity."     See  post,  §§  155, 

22  L.  T.  N.  S.  306 ;  Britton  v.  Royal  1002. 
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the  loss ;  but  the  indemnity  intended  is  simply  the  repayment  to  the 
insured  of  so  much  of  the  insured  subject-matter  as  is  lost,  at  an 
estimated  value  or  at  its  then  market  value.'  When  the  parties  agree 
beforehand  to  estimate  the  value  of  the  subject  insured  by  way  of 
liquidated  damages,  the  contract  or  policy  which  evidences  it  is 
called  a  valued  policy  ;*  but  when  the  damages  are  not  thus  deter- 
mined, but  left  to  be  estimated  on  the  loss,  the  contract  is  called  an 
open  one.'  Sometimes  the  subject  of  insurance  is  single,  and  some- 
times the  policy  includes  several.  Thus  a  policy  may  include  a 
manufactory  and  various  storehouses,  or  various  articles  in  one  or 
more  warehouses,  and  this  latter  is  called  a  blanket  policy.  An- 
other form  of  the  contract  is  where  -there  is  a  varying  amount  of 
goods  in  a  warehouse  or  elsewhere  upon  which  there  is  an  insurance 
to  a  certain  extent ;  and,  as  it  is  obvious,  the  amount  actually  covered 
by  the  contract  is  only  ascertainable  at  the  time  of  the  fire,  in  order 
to  protect  the  insurer  and  prevent  the  insured  from  making  his  con- 
tract apply  in  effect  to  a  greater  amount  of  goods  than  is  fairly  in- 
surable for  the  consideration  paid,  it  is  provided  in  the  contract  that 
the  insurer's  liability  shall  be  only  rateable,  that  is,  that  the  insured 
shall  not  receive  the  whole  of  the  insurance  money,  but  will  stand 
his  own  insurer  to  a  certain  extent  or  proportion.  This  is  termed 
a  floating  policy,  and  the  clause  or  proviso  an  average  clause.  It 
is  also  not  unusual,  particularly  in  the  United  States,  to  insert 
various  average  clauses  in  contracts  that  are  not  '^  floating,"  as 
where  the  insurer  stipulates  to  be  liable  only  for  a  specified  per- 
centage of  the  value  at  the  loss,  etc.,  so  that  the  insured  shall, 
to  some  extent,  be  his  own  insurer. 

3.  The  earlier  form  of  insurance  in  England  was  probably  marine,^ 
then  came  life,  and  in  1635  ^^  estates  combustible"  were  insured  ;* 
and  latterly  a  great  variety  of  perils  have  been  insured  against,  as 


>  Common w.  Ins.  Co.  i*.  Sennett,  37 
Pa.  St.  208 ;  1  Phillips  on  Insurance, 
§  3.  See  also  remarks  of  Lord  Black- 
burn, in  Aitchison  v,  Lohre,  4  A  p.  Cas. 
755  ;  of  Jessel,  M.  R.,  In  re  Arthur 
Average  Ass'n,  10  Ch.  Ap.  542,  note. 

«  Irving  ».  Manning,  1  H.  L.  C.  287 ; 
see  Lewis  v,  Rucker,  2  Burr.  1167  ;  For- 
tes V.  Aspinall,  13  East,  323;  Lyoom. 
Ins.  Co.  v.  Mitchell,  48  Pa.  St.  372 ; 
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Univer.  Mnt.  F.  Ins.  Co.  v.  Weiss,  106 
Id.  20. 

*  Remarks  of  Thompson,  J.,  in  Com- 
monw.  Ins.  Co.  v.  Sennett,  37  Pa.  St. 
208. 

*  Arnould  on  Marine  Insurance,  123, 
6  ed.  ;  Sadler's  Co.  v,  Badoock,  2  Atk. 
554. 

*  Fowler's  History  of  Insurance,  VII. 
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injury  from  lightning,  explosion,  storms  or  tornadoes,  breakage  to 
plate-glass  windows,  whether  in  transit  or  in  place,  the  dishonesty 
or  infidelity  of  servants  or  officials,  and  also  the  liability  of  a  con- 
tractor to  pay  for  injuries  to  his  workmen,  under  the  Employer's 
Liability  Act,  1880  (43  and  44  Vict.,  c.  42).*     In  Home  Lightning. 
^  Company  v.  Neff,'  an  example  is  had  of  a  company  organized 
^  supply  houses  with  lightning-rods  according  to  a  sample,  and  to 
'Q^ure  the  houses  of  the  people  supplied  against  damage  by  light- 
'^^'^g'    It  is  to  be  observed,  however,  that  the  particular  subject 
^oes  alone  not  necessarily  determine  the  character  of  the  insurance. 
'^^  ^here  the  hazard  was  fire  alone,  and  the  interest  was  in  the 
^''operty  of  an  unfinished  vessel  never  afloat,  the  contract  was  stated 
^  'he  court  to  be  fire  and  not  marine  insurance.* 
.  "*•   Insurance  in  respect  of  life,  which  is  substantially  the  pur- 
j    *®  by  the  insured  from  the  insurer  of  a  reversionary  interest  for 
i^    ^Bent  sum  of  money,  may  be  defined  to  be  an  agreement  by  the 
AK^w    ^^  to  pay  to  the  insured  or  his  nominee  a  specified  sum  of 
^  ^,  either  on  the  death  of  a  designated  life*  or  at  the  end  of  a 
wj^\^n  period,  provided  the  death  does  not  occur  before,  in  consid- 
^t^lion  of  the  present  payment  of  a  fixed  amount,  or  of  an  annuity 
till  the  death  occurs  or  the  period  of  insurance  is  ended.'     And  it 

>  See  Itforrison  v.  Scot.    Employer's  approved  in  Elliott's  Ap.,  50  Pa.  St.  75. 

Etc.  Liability  Co.,  16  C.  S.  C.  (4th  ser.)  Park,  in  his  book  on  insurance,  defines 

212.  life  insurance  to  be  a  contract   *'  by 

*  12  Ins.  L.  A.  (Iowa)  97.  which  the  underwriter,  for  a  certain 

*  Eureka  Ins.  Co.  v»  Robinson,  56  sum,  proportioned  to  the  age,  health, 
Pa.  St.  526.  profession,  and  other  circumstances  of 

*  The  life  is  not  necessarily  the  in-  that  person  whose  life  is  the  object  of 
snred ;  he  is  not  so  unless  he  is  a  con-  insurance,  engages  that  the  person 
tractiug  party :  N.  Amer.  L.  Ins.  Co.  t;.  shall  not  die  within  the  time  limited  in 
Wilson,  111  Mass.  642.  the  policy ;  or,  if  he  do,  that  he  will 

^  The  eminent  Baron  Parke  defined  pay  a  sum  of  money  to  him  in  whose 
it  as  '*a  mere  contract  to  pay  a  certain  favor  the  policy  was  granted"  (in  chap, 
sum  of  money  on  the  death  of  a  person,  xxii.,  beginning) ;  Bunyon,  as  **  a  con- 
in  consideration  of  the  due  payment  of  tract  in  which  one  party  agrees  to  pay 
a  certain  annuity  for  his  life,  the  a  given  sum  upon  the  happening  of  a 
amount  of  the  annuity  being  oalcu-  particular  event  contingent  upon  the 
lated,  in  the  first  instance,  according  to  duration  of  human  life,  in  oonsidera- 
the  probable  duration  of  the  life ;  and,  tion  of  the  immediate  payment  of  a 
wh«n  once  fixed,  it  is  constant  and  in-  smaller  sum  or  certain  periodical  pay- 
variable:"  Dalby  v.  India  &  Lond.  L.  ments  by  another:"  Bunyon  on  lusur- 
Assar.  Co.,  15  C.  B.  365,  which  was  ance,  1.     In  Commw.   v.   Wetherbee, 

5 


4] 


FORMATION   OF  THE   CONTRACT. 


[book  I. 


may  be  said  theoretically  to  be  a  contrivance  for  accumulating  for 
the  benefit  of  the  insured,  by  the  payment  of  an  annuity  or  a  present 
sum,  the  accumulation  being  paid  to  the  insured  or  his  appointee  at 
the  time  fixed  or  contingent  upon  the  event  designated,  and  the 
amount  of  the  annuity  or  present  sum  being  calculated  on  the  prob- 
able duration  of  the  insured's  life  or  period  of  insurance.^  Life 
insurance  is  not  in  any  sense  a  contract  of  indemnity,*  though  in  the 
English  case  of  Godsall  v.  Boldero,'  it  was  so  held  ;  but  that  cf^e 
proceeding  on  false  analogies,  after  having  been  almost  universally 
condemned,  and  its  principles  not  even  taken  advantage  of  by  the 
principal  life  insurance  companies  in  England,  was  finally  reversed 
in  Dalby  v.  India  &  London  L.  Assur.  Co.*  As  the  contract  is  not 
one  of  indemnity,  no  interest  was  necessary,  by  the  common  law,  to 
its  validity,  and  wagering  contracts  of  life  insurance  were  clearly 
valid.*  But  the  Statute  of  14  Geo.  III.,  c.  48,  necessitated  in 
England  the  existence  of  an  insurable  interest  in  the  life,  at  least  at 


105  Mass.  149,  160,  it  was  defined  as 
"  an  agreement  by  whioh  one  party,  for 
a  consideration  (which  is  nsnallj  paid 
in  money,  either  in  one  snm  or  at  dif- 
ferent times  daring  the  continuance  of 
the  contract  of  the  risk),  promises  to 
make  a  certain  payment  of  money  upon 
the  destruction  or  injury  of  something 
in  which  the  other  party  has  an  inter- 
est." In  Scot.  Widow's  Fund  i;.  Buist, 
3  C.  S.  C.<4  ser.)  1078,  p.  1081,  Rt. 
Hon.  Jno.  Inglis  defined  it  **  as  a  mu- 
tual contract,  by  which  the  insurance 
company  or  insurance  society,  on  the 
one  hand,  come  under  an  obligation  to 
pay  a  certain  sum  of  money  upon  the 
death  of  the  assured,  and  the  assured, 
on  the  other  hand,  becomes  bound  to 
pay  certain  sums,  either  annually  or 
otherwise,  in  the  name  of  premiums, 
and  these  obligations  are  counterparts 
of  one  another." 

1  See  Dalby  i7.  India  &  Lond.  L.  As- 
sur. Co.,  15  C.  B.  365. 

>  Dalby  v,  India  &  Lond.  Assur.  Co., 
15  C.  B.  365,  overruling  Godsall  v, 
Boldero,  9  East,  72 ;  Law  v.  Lond.  In- 
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disputable  L.  Policy  Co.,  1  K.  &  J.  223 ; 
Scott  V.  Dickson,  108  Pa.  St.  6  ;  Cor- 
son's Ap.,  113  Id.  438 ;  Law  v.  Lond. 
Indisputable  L.  Policy  Co.,  1  K.  &  J. 
223 ;  Roberts  v.  New  Eug.  Mat.  Ins.  Co., 
2  Dis.  (Oh.)  106 ;  Conn.  Mut.  L.  lus.  Co. 
V,  Schaeger,  94  U.  S.  457  ;  Robinson  r. 
Dnvall,  9  Ins.  L.  J.  (Ky.)  897.  See 
post,  §  183. 

s  9  East,  72. 

«  15  C.  B.  365.  In  Bevin  v.  Conn. 
Mut.  L.  Ins.  Co.,  23  Conn.  244,  there 
is  a  dictum  to  the  effect  that  a  life  insur- 
ance is  one  of  indemnity  ;  but  this  case 
was  decided  in  the  same  year  as  Dalby 
V,  Ind.  &  Lond.  Assur.  Co.,  15  C.  B. 
365,  and  the  dictum  was  not  necessary, 
and  was  given  on  an  apparent  misap- 
prehension of  the  English  statutes  and 
the  real  nature  of  the  contract. 

B  See  remarks  of  Parke,  B.,  in  Dalby 
r.  India  &  Lond.  L.  Assur.  Co.,  15  C. 
R.  365  ;  Cousins  v.  Nuntes,  3  Tauni. 
513  ;  Lucena  v,  Crawford,  2  B.  &  P.  N. 
R.  269 ;  Crawford  t;.  Hunter,  8  T.  R. 
242. 


CHAP.  I.]  ITS   FORM.  [5. 

the  formation  of  the  contract,  and  the  Statute  of  29  and  30  Yict.,  c. 
42  (1866),  in  Ireland.*  In  most  of  the  courts  in  the  United  States 
a  somewhat  peculiar  rule  prevails.  It  is  generally  held  that  life 
insurance,  though  not  a  contract  of  indemnity,  is  still  not  absolutely 
a  wager,  but  must  have  some  interest  to  support  it,  though  the 
interest  need  not  exist  both  at  the  inception  and  the  death,^  but 
in  Rhode  Island  and  New  Jersey  the  rule  of  the  English  common 
law  is  maintained.'  In  England  the  interest  has  been  held  to  mean 
a  pecuniary  interest,  while  in  the  United  States  it  has  been  consid* 
ered  that  the  interest  need  not  be  pecuniary,  though  what  interest 
is  necessary  is  somewhat  uncertain.^ 

5.  There  are  various  kinds  of  insurance  in  respect  of  the  person 
or  life.  The  contract  may  be  for  a  person's  life  or  for  a  certain 
period  ;  or  it  may  depend  upon  a  contingent  event,  as  if  A.  should 
die  before  B.  In  what  may  be  termed  a  life-policy  simple,  the 
insurer  pays  the  insurance  money  at  the  death  of  the  life  desig- 
nated ;  in  a  strict  '^  endowment"  contract  he  pays  it  at  the  end  of 
the  "  endowment"  period  if  the  insured  survive  it,  while  in  a  mixed 
contract  of  life  and  endowment  it  is  paid  either  at  the  end  of  the 
period  fixed  or  on  the  death  of  the  life,  if  that  occur  first.  Usually, 
in  insurance  companies  of  a  mutual  or  co-operative  character,  the 
insured  is  compelled  to  pay  an  annual  sum  of  money,  which  is  in 
excess  of  what  is  necessary  for  the  expenses  and  losses  or  payments 
of  the  insurer,  in  order  to  provide  for  extraordinary  contingencies, 
and  this  excess,  or  a  portion  of  it,  is  returned  to  the  insured  by  way 
of  a  bonus  or  dividend.     There  also  exists  a  form  of  life  insurance 

'  Wagers  wer«  apparently  formerly  York,  aftersomeoonfliot,  the  matter  was 

▼alid  in  Ireland,  and  it  was  held  the  settled  against  wagers,  iu  Rase  v.  Mut. 

sUtnte  of  14  Geo.  III.  did  not  extend  Ben.  L.  Ins.  Co.,  23  N.  Y.  516.     See 

to  that  oountry.     See  Schannon  v.  Nu-  also  Soott  v,  Dickson,  108  Pa.  St.  14. 

gent,  1  Hayes  (Ir.),  53S  ;  Scott  v.  Roose,  '  See  the  excellent  opinions  in  Mowry 

3  Ir.  Eq.  R.  170  ;  Schwieger  v.  Magee,  v.  Home  L.  Ins.  Co.,  9  R.  I.  3.04;  and 

1  Cooke  &  Alcock   (Ir.),  182;   Goram  in  Trenton  Mat.  Ins.  Co.  v.  Johnson,  4 

V.  Sweeting,  2  Saund.  200.  Zab.  (N.  J.)  576. 

*  Wamock  r.  Davis,  104  U.  S.  775 ;  *  See   remarks   of  Shaw,   C.   J.,    in 

Conn.  Mnt.  L.  Ins.  Co.  t*.  Schaflfer,  94  Loomis  v.  Eagle  L.  &  H.  Ins.  Co.,  6 

Id.  457;  Franklin  L.  Ins.  Co.  v,  Haz-  Gray  (Mass.)  396;  Conn.  Mat.  L.  Ins. 

ard,  2  Ins.  L.  J.  (Ind.)  180 ;  Loomis  v.  Co.  v.  Schaffer,  94  U.  S.  457 ;  of  Field, 

Eagle  L.  &  H.  Ins.  Co.,  6  Gray  (Mass.),  J.,  in  Wamock  v.  Davis,  104  Id.  775  ; 

396  ;  Lord  V.  DalI,12Ma8s.  115.  In  New  also  Corson's  App.,  113  Pa.  St.  444. 
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called  the  Tontine  plan/  which,  roughly  speaking,  is  where  the 
insurer  arranges  a  number  of  lives  offered  for  insurance  in  a  class, 
charging  them  a  higher  consideration  than  is  necessary  for  the 
expenses,  etc.,  which  surplus  he  places  in  a  special  fund,  to  be 
accumulated  by  him  during  the  period  of  insurance,  which  is  termed 
the  Tontine  period,  and  to  be  paid  to  the  insured  at  the  end  of  the 
period ;  to  which  is  added  the  insured's  share  of  the  fund  arising 
from  payments  on  forfeited  or  lapsed  contracts  made  before  they 
had  lapsed  or  were  forfeited,  as  well  as  the  insured's  share  of  the 
reserve  fund.  Coupled  usually  with  this  plan  is  an  agreement  by 
the  insurer  to  pay  a  specified  amount  of  money  if  the  life  die,  or,  as 
it  is  termed,  "  fall  in"  before  the  completion  of  the  period.  And 
all  these  general  forms  of  insurance  are  variously  modified.  It  is 
very  common  also  for  insurers  to  issue,  for  a  consideration,  tickets  to 
passengers  on  railways,  etc.,  in  the  nature  of  policies  of  insurance 
against  accident,  to  any  one  who  applies  ;  and  companies  are  also 
formed,  frequently  in  the  nature  of  benevolent  associations,  to  pay 
a  certain  weekly  or  monthly  sum  during  periods  of  disability  from 
accident  or  sickness.  A  peculiar  form  of  insurance  also  exists, 
which  is  made  to  depend  upon  the  contingency  of  lawful  issue  to 
specified  persons,  and  the  risk  may  either  be  coupled  or  not  with 
some  contingency  dependent  upon  the  duration  of  human  life, 
such  as  the  attainment  of  a  particular  age  by  the  issue.  A  more 
common  case  of  this  kind  is  that  in  which  a  tenant  for  life,  under  a 
settlement,  is  entitled  to  the  reversion  in  fee  simple,  subject  to  an 
estate  tail  in  his  own  issue  by  the  particular  marriage,  and  is 
desirous  of  mortgaging  the  estate  without  burdening  his  life-interest 
with  the  premiums  of  insurance  on  his  own  life.  In  such  a  case, 
aft«r  the  lapse  of  a  considerable  number  of  years  of  the  marriage 
without  the  birth  of  a  child,  the  probability  of  issue  being  small, 
the  premium  would  not  be  excessive.  An  example  of  this  is  had  in 
Browne  v.  Price.'  The  principal  elements  to  consider  in  this  form 
of  insurance  are  the  age  and  health  of  the  party,  and  the  age  at 


1  Tontine  insarance  was  originally  to  a  certain  number  of  people;    the 

invented  by  Lorenzo  Tonti,  an  Italian,  share  of  whom,  when  one  died,  was 

and  was  adopted  in  the  first  place  by  divided  among  the  survivors,  till  all 

government  as  a  means  of  raising  a  died,  when  the  government  took  tho 

loan,  and  in  return  for  a  sum  paid  the  fund, 

government  agreed  to  grant  annuities  «  4  C.  B.,  N.  S.,  598. 
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.^Uch  women  will  cease  to  bear  children.*^  Insurances  have  also 
^^en  issued  against  being  drawn  by  the  ballot  of  a  draft  for  service 
itt  the  army. 

6*  It  may  not  be  amiss  to  contrast  some  of  the  differences  existing 

between  insurances  in  respect  of  property  and  of  life.     Both  species 

^'  contract  are  so  far  alike  that  they  are  aleatory  in  their  nature.* 

^s  the  insured  is  confined  to  an  indemnification  for  his  loss  in  in- 

^'irances  in  respect  of  property,  it  is  immaterial,  unless  the  contract 

^^pressly  provides  otherwise,  how  many  contracts  of  insurance  he 

^^y  make,  or  with  how  many  parties,  in  respect  of  the  same  sub- 

J^t-matter  :•  nor  is  the  amount  material  ;*  while  in  the  case  of  a 

^  <!ontraet,  not  being  one  of  indemnity,  a  man  may  procure  as 

Y^^y  policies  as  he  fancies  and  be  paid  on  all,  and  may  fix  on  the 

J,    ^^y  value  he  pleases.   Again,  in  contracts  of  property  insurance, 

g^^   ^    is  uncertainty  as  to  time  and  as  to  event.     For  instance,  a 

^  Or  fire  is  not  inevitable  ;  while  in  life  insurance  the  time  for 

PJ^^Dt,  or  the  death,  must  inevitably  take  place.*    Moreover,  the 

\litete3t  insured  must  in  the  one  case  change  in  hazard  or  value  and 

0ot  necessarily  in  the  other.     Again,  in  insurance  as  to  property, 

the  contract  is  usually  for  a  set  time  and  not  perpetual,  nor  is  there 

an  exclusive  right  to  renew,  till  the  accident  shall  occur ;  while  in 

life  contracts  the  agreement  is  till  death  or  till  death' within  a  cer- 

1  See  Banyon  on  Insnrance,  98.     In  of  a  female  bearing  a  child  at  sixty  :  Co. 

insurance  against .  the   birth  of  issue  Lit.  40,  b.    Apparently  there  is  no  age 

it  is  essential  to  know   at  what  age  at  which  there  will  arise  the  presnmp- 

women  are  presumed  to  be  past  the  age  tion  that  a  man  may  not  beget  children, 

of  child-bearing.     In  Leug  v.  Hodges,  certainly,  at  least,  not  before  ninety- 

Jac.  Ch.    585,    the  presumption   was  five:    Trevor  v.  lb.,  2  Myl.  &  K.  675; 

held  to  arise  at  sixty -nine ;  in  Brown  v,  Lushington  v,  Boldero,  15  Beav.  1. 

Pringle,  4  Hare,  124,  at  sixty-six ;  in  '  Bird  v,  Fenn  Mut.  Ins.  Co.,  5  Big 

Dodd  V.  Wake,  5   DeG.  &  S.  226,  at  L.    &   Ace.    Cas.    (E.    D.,  Pa.)    491; 

sixty-five  ;  in  Brandon  v,  Woodthorpe,  Alliance  Mar.  Assur.  Co.  v.  La.  State 

10  Beav.  463,  at  sixty-three  ;  in  Miles  Ins.  Co.,  8  La.  1. 

V,  Kuight,  12  Jnr.  666,  at  fifty-eight ;  •  Millaudon  u.  West  M.  &  F.  Ins  Co., 

in  Lydden  v.  BUison,  19  Beav.  565,  at  9  La.  27. 

fiftv-six  ;  in  Fraser  v.  Fraser,  Jao.  Ch.  *  Flanagan  v,  Camden  Mut.  Ins.  Co., 

586,  atfifty-five,money  was  paid, though  1  Dutch.  (N.  J.),  506. 

the  court  required  refunding   bonds  ;  '  Dalby  v,  India  &  Lond.  L.  Assur. 

but  in  Overhiirs  Trusts,  17  Jur.  342,  Co.,  15  C.  B.  365 ;  Bird  i;.  Fenn  Mut. 

the  court  declined  to  admit  such  a  pre-  L.  Ins.  Co.,  5  Big  L.  &  Ace.  Cas.  (£.  D., 

sumption  at  the  age  of  forty-nine ;  and  Pa.)  491. 
there  is  an  instance  mentioned  in  Coke 
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tain  period,  and  there  must  be  a  perpetual  renewal,  or  rather  agree- 
ment,  to  continue  the  insurance  till  the  contingency  occurs.^  Again, 
insurance  on  property  is  regarded  as  a  personal  agreement  with  the 
insured  and  not  as  an  incident  to  the  property  insured  ;  nor  is  it  in 
its  nature  necessarily  assignable,  for  the  specific  property  is  not  in- 
sured, but  the  interest  of  the  person  in  that  property,'  though  with 
the  insurer's  consent  it  may  be  ;  while  a  life  contract  in  its  nature 
is  assignable. 

7.  A  contract  of  reinsurance  is  where  the  insurer,  in  order  to 
lessen  his  own  liability  on  the  contract  of  insurance,  reinsures  or 
transfers  the  insurance  he  has  agreed  to  carry  in  whole  or  in  part 
to  a  new  insurer,  who  thereupon  occupies  the  same  position  to  the 
original  insurer  as  the  original  insurer  does  to  the  original  insured, 
which  latter  is  not  a  privy,  however,  to  this  new  contract. 

8.  The  party  who  obtains  the  insurance  and  pays  the  considera- 
tion is  called  the  insured  or  assured,  and  the  party  who  agrees  to 
indemnify  or  pay  the  insured,  the  insurer*  or  underwriter,^  and  the 
subject  of  a  contract  of  life  insurance  is  often  termed  the  ^'  life  ;" 
while  in  a  contract  of  reinsurance  the  original  insurer  is  termed 
the  reinsured,  and  the  new  insurer  the  reinsurer. 

9.  The  parties  must  not  be  only  able  to  make  a  legal  contract, 
but  must  further  not  be  under  any  disability  from  making  this 
special  form  of  contract.  Thus,  for  example,  in  England,  by  the  Act 
of  6  Geo.  I.,  c.  18,  monopolies  for  the  assurance  of  ships  and  mer- 
chandises at  sea,  or  going  to  sea,  for  lending  money  upon  bottomry, 
were  granted  for  thirty-one  years  to  the  Royal  Exchange  Assurance 
Company  and  the  London  Assurance  Company ;  and  '^  all  other 
corporations  and  all  partnerships  were  forbidden  from  underwriting 


I  See  remarks  of  Parke,  B.,in  Dal  by 
v.  India  &  Lond.  L.  Assur.  Co.,  15  C. 
B.  3(>5  ;  of  Cadwalader,  J.,  in  Bird  v. 
Penn  Mut.  L.  Ins.  Co.,  5  Big  L.  &  Ace. 
Cas.  (E.  D.,  Pa.)  491 ;  of  Bradley,  J.,  in 
N.  Y.  L.  Ins.  Co.  r.  Statbam,  93  U. 
8.  24 ;  Nortbw.  Mut.  L.  Ins.  Co.  v, 
Amerman,  119  111.  329;  Homer  v, 
Gaardian  Mut.  L.  Ins.  Co.,  67  N.  Y. 
478. 

*  See  tuftra,  §  2. 

s  See  Sadler's  Co.  v.  Badoock,  2  Atk. 
554;  Lynch  v.  Danzell,  4  Bro.  P.  R. 
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432;  Carpenter  v.  Providence  Wash. 
Ins.  Co.,  16  Peters,  503;  Desbrow  v. 
Jones,  1  Har.  (Mich.)  cb.  48;  Maoarty 
V.  Commer.  Ins.  Co.,  17  La.  365.  But 
see  N.  Y.  L.  Ins.  Co.  v.  Flack,  3  Md. 
341 ;  Augusta  Ins.  Etc.  Co.  v,  Abbott, 
12  Md.  348. 

*  The  word  "  underwriter**  is  sup- 
posed to  have  had  its  origin  in  the  faot 
that  the  contract  was  not  signed  by 
both  parties,  but  by  the  insurer  only, 
who  was  thence  termed  the  *'  asdvr- 
writer:"    Park  on  Insurance,  1. 


CHAP.  I.]  ITS   FORM.  [11. 

any  policies  or  making  any  contracts  for  the  assurance  of  ships, 
etc.,  and  the  premiums  for  such  policies  and  the  sums  so  under- 
written were  forfeited.^  So,  in  Pennsylvania,  it  was  declared  by  the 
legislature  unlawful  for  '^  any  person,  partnership,  or  association  to 
issue,  sign,  seal,  or  in  any  manner  execute  any  policy  of  insurance, 
coDtract,  or  guarantee  against  loss  by  fire  or  lightning,  without  au- 
thority expressly  conferred  by  a  charter  of  incorporation,  given 
according  to  law."* 

10.  It  is  also  necessary  that  there  be  a  mutual  assent  as  to  all  the 
terms  of  the  contract ;  that  is,  that  the  mind  of  each  contracting  party 
must  at  some  moment  of  time  meet  and  agree  as  to  all  the  terms  of 
the  bargain.  An  illustration  of  this  principle  is  had  where  property, 
insured  against  loss  resulting  from  fire,  was  damaged  by  the  agency 
of  lightning  without  combustion,  and  it  was  held  there  could  be  no 
recovery,  for  the  agency  of  lightning  is  not  analogous  to  that  of 
fire  but  a  different  force  ;  and  when  the  underwriter  insured  against 
loss  by  fire  he  could  not  reasonably  be  held  to  have  included  loss 
by  another  force  like  lightning,  though,  had  the  loss  been  by  ignition 
resulting  from  fire,  the  case  would  have  been  otherwise,  as  fire  in 
such  an  event  would  have  been  the  direct,  and  lightning  only  the 
remote  cause.'  So  an  insurance  on  a  ''  piece  of  goods"  would  not 
render  the  insurer  liable  for  a  loss  on  "  hats."*  When  the  minds  of 
the  parties  thus  mutually  agree  to  the  terms  of  the  contract  it  is 
complete,  and  the  risk  and  policy  are  said  to  attach.  The  evidence 
of  the  contract,  though  not  necessarily,  is  usually  reduced  to  writ- 
ing by  the  insurer  in  a  technical  form  of  instrument  called  a  policy' 
and  then  delivered  to  the  insured,  though  such  a  delivery  is  not 
necessarily  precedent  to  the  completion  of  the  contract.* 

11.  There  must  also  be  a  subject-matter  of  the  contract.  In  a 
contract  of  insurance  in  respect  of  property  the  property  in  respect 
of  which  the  insurance  is  taken  must  exist,  and  the  insured  must 

'  Fowler's  History  of  Insurance,  8,  ^  Hunter  v.    Prinsep,   Marshall  on 

^o\a.  Insurance,  255,  4th  ed. 

'  Act  4th  Feb.  1870  (Pa.)»  1  P.  L.  14.  <  lUlian,  polizza  ;  French,  la  police— 

'  See  Baboook    v.    Montgomery  Co.  probably  from  the  Greek  wawtmot,  a 

Hat.  Ins.  Co.,    6  Barb.  (N.  Y.)  637  ;  tablet  with  several  folds. 

4  Corns.  (N.  Y.)   326;   Kenniston  v.  <  See  Clark  v.  Brand,  62  Ga.  23. 

Merrimack  Co.  Mut.  Ins.  Co.,  37  N.  H. 

256. 
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have  some  interest  in  it ;  and  in  a  life  contract  there  must  exist  some 
life  capable  of  being  the  subject  of  the  contract. 

12.  The  last  essential  element  of  the  contract  is  a  consideration, 
or,  as  it  is  usually  termed,  the  premium.  This  ordinarily  is  money, 
though  no  reason  is  observed  why  it  must  necessarily  be  so,  for  a 
contract  of  insurance  would,  no  doubt,  be  perfectly  valid  where  the 
consideration  agreed  to  be  paid  was  otherwise  than  in  money ;  as, 
for  instance,  an  insurance  made  in  exchange  for  goods,  or  in  con- 
sideration of  work  and  labor  done^  or  in  payment  of  rent,  or  for  any 
other  valuable  consideration.*  When  the  consideration  is  not  money, 
the  definition  of  the  contract  given  above  in  the  note  by  Roccus 
would  not  be  quite  accurate,  as  it  would  not  be  in  the  nature  of  a 
sale,  but  rather  of  a  barter.  The  payment  of  the  premium  is  not  pre- 
cedent^ to  the  formation  of  the  contract,  and  may  be  made  in  any 
amount  or  at  any  period  agreed  upon.  It  is  usually  made  annually 
or  in  a  lump  sum  in  advance.  In  policies  on  property,  where  the 
risk  does  not  much  deteriorate,  the  consideration  or  premium  is 
easily  arrived  at,  and  is  based  on  the  risk,  which  is  uniform,  and  the 
expenses,  and  is  necessarily  a  uniform  rate.  In  life  policies,  how- 
ever, as  the  life  is  continually  progressing  to  its  extinction,  a  uniform 
rate  was  not  originally  charged  ;  but  in  the  old  policies  the  rate  of 
premium  was  raised  as  the  life  advanced.  This  was,  however,  very 
distasteful  to  the  insured,  for  some  metaphysical  or  sentimental  rea- 
son, and  the  idea  was  therefore  conceived  to  acquire  for  the  insurer 
the  same  amount  of  money  through  an  average  or  conventional 
premium,  which  should  be  higher  than  would  be  needed  during  the 
first  part  of  the  period  and  lower  than  that  which  would  be  required 
during  the  last  part,  which  was  called  a  level  premium,  and  was 
arrived  at  in  somewhat  the  following  manner :  For  example,  if  it 
were  found  that  the  actual  premiums  requisite  for  the  insured  to 
pay  on  a  life  policy  would  be  in  the  ratio  of  1,  2,  3,  4,  5,  etc.,  and 
the  duration  of  the  insurance  period  or  the  life,  say  ten  years,  the 
conventional  or  level  premium  would  be  arrived  at  by  adding  the 
annual  premium  in  the  ratio  of  1,  2,  3, 4,  5,  etc.,  up  to  10  together, 
and  dividing  the  sum  by  the  number  10  or  the  number  of  years 
making  up  the  insurable  period  ;  in  the  case  thus  supposed  the  total 


>  See  Ky.  Mat.  Ins.  Co.  v,  Jenks,  6        '  See,  for  example,  Baldwin  v.  Chou- 
Ind.  96.     Beepostf  §  198.  teau  Ins.  Co.,  56  Mo.  151.      See;x»fl, 

§  199. 
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would  be  55,  which  divided  by  10  would  bo  5-5.  The  insured 
would  therefore  pay  annually  5.5  instead  of  in  the  ratio  of  1,  2,  8, 
etc.,  up  to  10. 

13.  In  the  above  calculation  we  have  simply  considered  what 
is  termed  the  pure  or  mathematical  premium ;  that  is,  the  amount 
necessary  for  the  insured,  with  a  number  of  others,  to  pay  in  order 
to  produce  at  the  end  of  the  estimated  period  the  policy  money. 
It  is  obvious,  if  the  insured  pays  a  higher  rate  than  is  required  in 
the  earlier  years  of  his  insurance,  that  the  excess  must  be  laid  by  in 
order  to  meet  the  later  deficiency  between  the  conventional  or  level 
premium  and  the  actual  or  theoretical  premium  required  to  carry 
on  the  business.  The  pure  premium  is  therefore  necessarily  com- 
posed of  two  elements  :  a  certain  portion  which  must  be  devoted  to 
what  is  called  the  mortuary  fund  and  another  to  what  is  called  the 
reserve  fund.  In  the  example  given  above  the  insured  pays  a  level 
premium  of  5.5 ;  but  if  he  had  gone  on  paying  progressively  under 
the  old  system  as  the  life  deteriorated,  he  would  have  paid  in  the 
ratio  of  1,  2,  3,  etc.,  up  to  10.  The  difference  in  the  first  year 
between  the  two  would  therefore  have  been  between  1  and  5.5  ;  in 
the  second  year  the  difference  would  have  been  between  2  and  5.5, 
and  in  the  third  year  the  difference  would  have  been  between  3  and 
5.5,  and  so  on.  Now  the  actual  or  progressive  premium,  1,  2,  3, 
and  so  on,  is  the  portion  payable  to  the  mortuary  fund,  that  is  to 
say,  the  portion  which  is  calculated  every  insured  should  pay  to 
make  up  the  sum  the  company  must  pay  each  year  on  death  losses, 
etc. ;  and  the  excess  of  5.5  over  1,  in  the  first  year,  and  over  the 
continuing  premiums  in  the  succeeding  years  up  to  the  sixth  year,  is 
called  the  reserve  fund,  and  is  put  by  each  year  to  be  accumulated 
at  a  rate  which  will  compensate  for  the  difference  after  the  fifth  year 
to  the  end  of  the  estimated  period  between  the  level  and  the  pro- 
gressive or  actual  premium.  In  other  words  the  reserve  fund  is 
practically  a  sinking  fund,  and  it  is  usually  required  by  staiute 
in  each  State  to  be  accumuluted  at  a  certain  percentage.  If  it  is 
necessary,  as  it  usually  is,  to  have  another  fund  to  meet  certain  ex- 
traordinary contingencies  which  life  is  subject  to  during  certain  years 
of  the  insurance  period — as,  for  example,  while  it  may  be  mathemati- 
cally certain  that  a  certain  number  of  persons  will  die  during  ten,  fifty, 
or  a  hundred  years,  yet  it  may  very  possibly  be  that  a  very  much 
larger  proportion  will  die  during  a  given  year  and  a  much  less  pro- 
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portion  during  some  other  year  of  the  insurance  pwiod — the  insurer, 
by  charging  a  little  more  than  what  is  requisite  for  expensev,  «axi  ac- 
cumulate what  may  be  termed  a  surplus  fund  in  order  to  meet  these 
extraordinary  contingencies.  Of  course,  the  element  of  interest 
and  of  compound  interest  will  greatly  change  the  result  in  the  cal- 
culation we  have  just  given,  but  that  is  rather  a  matter  of  detail 
than  of  principle.  Very  frequently  in  co-operative  and  mutual 
companies  the  surplus  is  paid  back,  or  at  least  a  certain  proportion 
of  it,  if  it  is  found  more  than  necessary,  by  way  of  dividends  or 
bonuses.  Now  to  the  pure  or  mathematical  premium  must  be  added 
the  amount  necessary  for  the  expenses  of  the  company,  and  this  sum 
is  termed  the  loading  of  the  policy.  But  as  a  company  must  always 
have  some  expenses,  the  premium  practically  may  be  said  to  be 
made  up  of  three  parts :  jir%t^  the  loading  for  expenses ;  secondly^ 
the  proportion  payable  annually  to  the  mortuary  fund,  and  thirdly^ 
the  amount  to  be  accumulated  as  a  reserve  or  sinking  fund.  If  a 
surplus,  this  may  be  considered  as  part  of  the  loading.  It  must  be 
borne  in  mind  that  a  level  premium  is  not  even  now  universal ;  for 
frequently,  as  in  assessment  companies,  the  progressive  premium  is 
made  use  of. 

Having  thus  briefly  shown  what  are  the  four  essential  elementa 
in  a  contract  of  insurance  and  its  general  nature,  we  shall  proceed 
to  discuss  in  detail  the  law  relating  to  the  formation  of  the  con- 
tract: Firstj  with  reference  to  the  Parties;  Secondly ^  the  Mutual 
Assent;  Thirdly ^  the  Thing  Insured  ;  and  Fourthly j  the  Consider- 
ation. 
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Division  I. — Who  may  be  Insured. 

14.  Any  one  sui  juris  and  ander  no  legal  disability  to  con- 
tract in  general  may  be  insured,  and  for  the  ascertainment  in 
general  of  such  disabilities  the  reader  is  referred  to  some  book  on 
contracts,  it  being  in  this  treatise  intended  only  to  give  such  exam- 
ples of  this  principle  as  have  occurred  in  reference  to  the  contract 
of  insurance. 

15.  In  N.  H.  Mut.  F.  Ins.  Go.  v.  Noyes,^  it  was  held,  an  insurance 
by  an  infant  on  a  stock  of  goods  belonging  to  him,  for  which  he  had 
given  his  note  as  the  premium,  was  not  binding  on  him  ;  on  the  prin- 
ciple that  necessaries  furnished  must  be  for  the  person  and  not  the 
estate  of  the  infant,  as  the  guardian  was  the  proper  person  to  care 
for  the  latter,  Fowler,  J.  observing:  "Although  there  may  be 
isolated  cases  where  a  contrary  doctrine  has  obtained,  we  apprehend 
the  true  rule  to  be  that  those  things,  and  those  only,  are  properly 
to  be  deemed  necessaries  which  pertain  to  the  becoming  and  suit- 
able maintenance,  support,  clothing,  health,  education,  and  appear- 
ance of  the  infant  according  to  his  condition  and  rank  in  life  ;  the 
employment  or  pursuit  in  which  he  is  engaged  and  the  circumstances 
under  which  he  might  be  placed  as  to  profession  or  position  .  .  . 
or  whatever  relates  to  his  property,  is  the  legitimate  business  of  a 
guardian,  and  if  transacted  by  the  infant  may  be  avoided  at  his 
election."^  But  such  an  insurance  is  not  a  void  contract,  but  only 
voidable  at  the  option  of  the  infant  on  becoming  of  age.* 

16.  Of  recent  years,  married  women  have  been  generally  allowed 
by  statute  to  make  insurance  contracts  with  regard  to  both  life  and 
other  policies.^    In  Rhode  Island  it  was  held,  where  the  statute' 


1  32  N.  H.  345  ;  see  post,  §  60. 

«  Citing  Coke,  Lit.  172,  a ;  Whit- 
tingham  v.  Hill,  Cro.  Jac.  494 ;  Ive.  v. 
Chester,  Cro.  Jac.  560. 

'  Monaghau  v.  Agricult.  F.  Ins.  Co., 
53  Uioh.  238 ;  New  Hamp.  Mat.  F.  Ins. 
Co.  9.  Nojres,  supra  ;  see  pott, 

*  For  examples,  see  Qaeeu  Ins.  Co.  v. 
Yoang,  86  Ala.  424  ;  Commer.  Ins.  Co. 
V.  Spankneble,  52  111.  53  ;  Amer.  Ins. 


Co.  V.  Avery,  60  Ind.  566 ;  Mat.  Benef. 
L.  Ins.  Co.  V,  Wayne  Sav.  Bk.,  68 
Mich.  116  ;  Charter  Oak  L.  Ins.  Co.  v. 
Brant,  47  Mo.  419  ;  MoQuitty  v.  Contin. 
L.  Ins.  Co.  15  R.  I.  573. 

In  England,  by  the  Married  Wom- 
an*s  Property  Act  of  1870,  a  married 
woman  could  insare  her  own  life  or  her 
husband's  for  her  own  benefit.  This 
Act,  and  the  amendment  to  it  of  1874, 


•  Pub.  Stat.  R.  I.  C.  166,  §  21. 
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substantially  enacted  that  any  policy  not  exceeding  $10,000  ex- 
pressed to  be  for  the  benefit  of  a  married  woman,  whether  effected 
by  her  or  any  one  on  her  behalf,  should  enure  to  her  separate 
benefit,  that  an  endowment  policy  taken  out  by  her  was  within  the 
statute.*  Cases  may  also  arise  where  an  insurer  would  on  equitable 
principles  be  estopped  from  repudiating  the  contract  of  a  married 
woman  incapable  of  binding  herself  to  it ;  as  where  a  married 
woman,  incapable  of  binding  herself  by  her  notes,  took  a  policy, 
paying  the  premium  partly  in  cash  and  partly  securing  it  by  her 
notes,  the  court  held  the  company  was  estopped  from  repudiating 
it  for  want  of  consideration,  since  it  must  be  presumed  to  have 
known  of  her  disability  and  relied  on  a  right  given  in  the  policy  to 
deduct  the  money  due  from  the  amount  payable  on  the  happening 
of  the  contingency  or  to  forfeit  it  for  non-payment ;  and  as  it  had 
already  received  part  of  the  premium  in  cash,  to  repudiate  it  under 
such  circumstances  would  work  great  injustice.*  In  the  Province  of 
Quebec,  however,  it  has  been  lately  held  that  a  woman  '^  commune 
en  biens  et  sous  puissance  de  mari"  could  not  make  a  valid  contract 
of  insurance,  in  respect  of  her  household  effects,  without  her  hus- 
band's authority.* 

Division  II. — Who  Should  be  Insured. 

17.  Frequently  a  party  is  under  an  obligation,  by  an  express  or 
implied  contract,  or  as  a  result  of  some  legal  relation,  to  procure 
insurance  for  the  benefit  of  another.  For  instance,  in  English  mar- 
riage settlements,  it  is  extremely  common  to  find  a  stipulation  that 
the  trustee  or  husband  shall  procure  and  keep  on  foot  policies  of 


were  repealed,  however,  bj  the  Married 
Woman's  Property  Act  of  1882  (45  & 
46  Vict.,  0.  75)  ;  which,  however,  still 
allowed  insurances  bj  married  women 
for  their  own  benefit  and  separate  use, 
and  provided  that  such  repeal  shall  not 
affect  anj  act  done  or  right  acquired 
while  either  of  the  prior  Acts  was  in 
force,  or  any  right  or  liability  of  any 
husband  or  wife  married  before  the 
commencement  of  the  Act  of  1882  to  sue 
or  to  be  sued  under  the  provisions  of 
the  repealed  Acts,  for  or  in  respect  of 

18 


any  debt,  contract,  wrong,  or  other 
matter  or  thing  whatever,  for  or  in 
respect  of  which  any  such  right  or 
liability  shall  have  accrued  to  or  against 
such  husband  or  wife  before  the  oom- 
roencement  of  the  Act  of  1882 ;  see  post, 
§  178. 

1  McQuitty  V.  Continen.  L.  Ins.  Co., 
15  R.  I.  673. 

«  lb. 

>  Rousseau's  La  Com.  d'Assure  Roy- 
ale,  1  Montreal,  L.  R.  S.  C.  395. 


CHAP.  II.]  THE  PARTIES.  [18. 

insurance.  Thus,  in  Arthur  v.  Wynne,^  there  was  a  settlement  bj 
ifhich  the  husband,  who  had  two  existing  policies  on  his  life  that 
nould  expire  in  a  couple  of  years,  covenanted  before  their  expira- 
tion to  take  out  a  new  one  for  £10,000  and  assign  it  to  the  trustees, 
and  shortly  before  the  expiration  of  the  existing  policies  he  tried  to 
procure  a  policy,  but  his  health  had  become  so  bad  that  he  was 
unable  to  effect  an  insurance  ;  but  Sir  George  Jessel  held  that  did 
not  relieve  the  husband  from  his  obligation,  and  consequently  that 
his  estate  was  answerable  to  the  trustees  of  the  settlement. 

In  Steen  v.  Peebles,^  where  the  settlor,  the  husband,  was  unable 
to  keep  up  the  policy  settled,  the  court  authorized  the  trustees  to 
surrender  it  for  a  paid-up  policy. 

On  a  devise  of  a  freehold  for  life  to  a  widow,  with  a  remainder 
over,  and  certain  legacies  of  personalty  to  an  infant,  it  was  held 
that  the  life-tenant  and  remainder-man  should  pay  insurance  for 
their  respective  interest,  but  not  the  infant,  as  its  estate  could  in  no 
wise  be  benefited  by  insuring  the  widow's  life-estate.* 

Where  a  testator  gave  to  A.  implements,  &c.,  in  a  factory,  and 
the  residue  to  trustees  to  allow  A.  the  use  of  the  lands  and  factory 
without  rent,  requiring  A.  to  insure,  it  was  held  that  A.  was  only 
bound  to  insure  to  the  value  at  testator's  death.^  It  may  be  ob- 
served that  a  direction  by  will,  to  pay  out  of  the  testator's  property 
premiums  upon  a  policy  effected  by  the  testator  on  the  life  of 
another,  is  valid  during  the  whole  life,  and  not  an  accumulation 
restricted  to  twenty-one  years  under  the  Thelluson  Act.* 

18.  Another  class  of  persons  who  are  very  frequently  under  an 
express  contract  to  insure,  are  consignees,  brokers,  agents,  etc. 
Where  the  agreement  between  the  parties  to  insure  is  express,  it 
must  be  explicit,  and  not  a  mere  request  on  the  part  of  the  principal 
or  consignor.*  In  a  mortgage  loan,  where  it  was  stipulated  the 
borrower  should  insure  in  the  name  of  the  lender,  and  have  the  loss 
made  payable  to  the  latter,  it  was  held  the  borrower  could  sue  his 
attorney  for  not  procuring  the  insurance  as  he  had  contracted,  the 
borrower  being  entitled  to  a  credit  for  the  amount  on  the  mortgage 

1  14  Ch.  D.  603.  Bassil  v.  Lister,  9  Hare,  177 ;  Halford 

s  L.  R.  25  Ir.  544.  v.  Close,  Weekly  Rep.  of  1883,  p.  89. 

*  Kearney  r.  lb.,  17  N.  J.  Eq.  59.  ^  MoGoldrick  v.  East.  Express  Co.,  1 

*  Wiley  V.  Morris,  39  N.J.  Eq.  97.  Pug.  (N.  B.)  138. 
«  Act  of  39  &  40  Geo.  III.  c.  98.    S«je 
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debt.*  Where  the  contract  is  contained  in  such  words  as,  "  the 
goods  will  be  covered  by  insurance  as  soon  as  received,"  on  the  part 
of  the  consignee,  this  does  not  imply  that  the  consignee  will  be  per- 
sonally liable  as  an  insurer,  but  that  he  will  procure  insurance  for 
the  goods.*  So  a  promise  by  a  carrier  to  insure,  means  to  procure 
a  policy.*  It  frequently  happens,  in  the  absence  of  any  express 
contract,  that  a  prior  habit  of  dealing  between  parties,  or  a  custom, 
or  usage,  will  impliedly  raise  a  duty  to  insure.  Thus,  for  example, 
if  a  merchant  has  been  in  the  habit  of  procuring  insurances  for  his 
correspondent  in  the  usual  course  of  trade,  the  latter  is  entitled 
to  expect  that  he  will  insure  unless  notified  to  the  contrary.^  In 
Walsh  V.  Frank,*  the  rule  was  stated  to  be,  that  the  shipper's  duty, 
without  an  order  to  insure  property,  depends  upon  the  general  cus- 
tom of  merchants,  unless  there  is  evidence  of  some  special  custom 
differing  from  the  general  one,  at  the  place  of  shipment,  known  to 
the  purchaser,  which,  if  known,  the  implication  will  be  that  the  par- 
ties contracted  in  reference  to  it.*  An  express  request  by  the  prin- 
cipal need  not  precede  the  insurance  on  the  part  of  the  agent  for 
the  former's  benefit,  but  the  insurance  may  be  effected  without  the 
knowledge  of  the  principal  and  be  subsequently  ratified  without 
any  previous  agreement  on  the  subject.^ 

19.  A  seller  of  goods  is  not  bound  to  insure,  nor  does  the  con- 
tract of  sale  impose  on  him  any  duty  to  impart  to  the  buyer  any 
information  upon  the  subject  of  insurance.*  Nor  need  a  factor,* 
nor  warehouseman,^*  insure  ;    nor  would  persons  who  by  the  common 


I  Collier  v.  McCall,  84  Ala.  190. 

'  Johnson  v,  Campbell,  120  Mass. 
449.  See  also  Arrott  v.  Walker,  118 
Pa.  St.  249  ;  Lancaster  Mills  v,  Merch. 
Cotton  Press  Co.,  89  Tenn.  1. 

•  Scran  ton  Steel  Co.  r.  Ward's,  Etc. 
Line,  40  Fed.  R.  866  (E.  D.  Mich.). 

*  Smith  v.  Lasoelles,  2  T.  R.  187. 
»  19  Ark.  270. 

<  See  Jaoowaj  v.  Ins.  Co.,  49  Ark. 
320. 

T  Watson  r.  Swan,  11  C.  B.  N.  S.  765  ; 
Duraud  v,  Thouron,  1  Port.  (Ala.)  238 ; 
Alliance  Mut.  Assar.  Co.  v.  La.  State 
Ins.  Co.,  8  La.  1 ;  Finney  t;.  Fairhaven 
Ins.  Co.,  5  Met.  (Mass.)  192;  Stillwell 
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p.  Staples,  19  N.  Y.  401  ;  Waring  v. 
Indemnity  F.  Ins.  Co.,  45  N.  Y.  606 ; 
Thompson  v.  Amer.  Tontine  L.  &  Sav. 
Ins.  Co.,  46  N.  Y.  674 ;  Bridge  v.  Niag. 
Ins.  Co.,  1  Hall  (N.  Y.),  247 ;  Marts  v, 
Cumberland  Mat.  F.  Ins.  Co.,  44  N.  J. 
L.  478  ;  Smith  v.  Cash  Ins.  Co.,  1  Pitts. 
(Pa.)  428 ;  Conn.  F.  Ins.  Co.  v.  Kav- 
anaugh,  5  Montreal  L.  R.  S.  C.  262. 

*.  Bartlett  v.  Jewett,  14  Ins.  L.  J. 
(Ind.)  7. 

>  Schaeffer  v.  Kirk,  49  III.  251 ;  Soho- 
enfeld  v.  Fleidher,  73  III.  404. 

10  Heaton  v.  Knowles,  14  W.  N.  C. 
(Pa.)  74.  In  Rice  v.  Nixon,  13  Ins.  L. 
J.  887  (Ind.),  it  was  held  the  principle 
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law  are  held  to  occupy  the  position  of  insurers  to  others,  as  eommon 
carriers  bj  land  and  water,^  be  liable  for  not  insuring  the  thing 
committed  to  their  possession.*  Nor,  it  is  submitted,  wouM  there 
arise  a  liability  in  cases  where  the  carrier  has  been  permitted,  by 
statute  or  otherwise,  to  free  himself  by  special  contract  from  the 
rigid  rule  of  liability  in  damages  for  injury  to  the  thing  entrusted 
to  him  by  the  common  law.'  A  mere  borrower  is  not  in  any  sense, 
however,  an  insurer.*  A  carpenter  undertaking  to  build  a  house  on 
the  land  of  another  need  not  insure  it  against  accident  of  any 
kind.* 

20.  It  has  been  held  that  the  failure  of  a  guardian  to  insure,  even 
when  he  had  funds  in  his  hands  for  the  purpose,  would  not  render  him 
liable  as  a  general  rule,  but  his  liability  would  depend  upon  the 
facts  of  each  case.*  And  it  has  been  held  an  executor,  as  a  general 
rule,  is  not  bound  to  insure,  nor  to  continue  the  insurance  of  his 
testator's  property  against  fire.^  But  the  special  circumstances  ot 
the  case  may  render  an  executor  negligent  in  omitting  to  insure. 
As  in  Gamer  v.  Moore,*  where  an  executor,  without  special 
authority,  had  insured  the  life  of  a  debtor  of  the  testator  who  was 
apparently  unable  to  pay,  but  dropped  the  policy  without  consulting 
the  parties  interested  or  applying  for  the  directions  of  the  court,  in 
a  suit  for  administration  of  the  estate  then  pending,  the  court  held, 
assuming  it  was  an  act  of  sound  discretion  to  effect  the  original  in- 
surance, as  it  undoubtedly  was,  it  was  not  an  act  of  sound  discretion 

that  a  bailee  is  responsible  for  tbe  loss  special  contract,  see  Peck  v.  North  Staf- 

of  goodfi  where  he  commingles  them  with  fordshire  R'way  Co.,  10  H.  L.  C.  473; 

Ms  own,  does  not  apply  where  a  ware>  Railway   Company   v,    Lockwood,    17 

boasenian  receives  grain  to  be  stored  Wall.  357  ;  Phoenix  Ins.  Co.  v.  Erie  & 

for  the  owner,  and  the  warehouse  and  Western  Tranfs.  Co.,  117  U.  S.  312 ;  and 

oontents  are  destroyed  by  fire;  since  see  the  dissenting  opinion  of  Bradley, 

the  grain  conld  be  separated  by  meas-  J.,  in  same  case,  118  U.  S.  210  ;  Rintoul 

urement,  and  no  injury  result  to  the  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  and 

owner  from  the  commingling.  note    23  Am.   Law.  Reg.   n.  s.    294; 

'  Rich  r.  Kneeland,  Cro.  Jac.  330 ;  The  Egypt,  25  Fed.  R.  320  <S.  D.  N. 

Morse  r.  Slue,  1  Vent.  190.     See  Nu-  Y.)  ;  Hart  v.  Pa.  R.  R.  Co.,  112  U.  S. 

gent  p.  Smith,  1  C.  P.  D.  423  ;  1  lb.  19.  331  ;  and  infra,  §§  1287-1289. 

'  LancaKter  Mills  v.  Merch.   Cottou  «  Beller  v.  Schnltz,  44  Mich.  529. 

Vress  Co.,  89  Tenn.  1.  »  Clark  i-.  Franklin,  7  Leigh  (Va.),  1. 

'  See  lb.    And  for  some  of  the  more  *  Means  t;.  Earls,  15  Brad.  (III.)  273. 

important  cases  on  the  subject  of  the  ^  Bailey  v.  Gould,  4Y.&  Coll.  221;  Fry 

relations  of  the  common  law  and  statu-  r.  Fry,  27  Beav.  146,  by  Lord  Romilly. 

tory  liability  of  common  carriers   by  *  3  Drew.  277. 
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to  let  the  policy  drop  without  consulting  the  beneficiaries  or  the 
Court,  or  giving  any  valid  reason  for  the  action.  Where  the  testator, 
as  lessee,  was  under  covenant  to  insure,  and  the  existing  insurance 
expired  on  the  25th  of  March,  and  he  died  on  the  27th  without 
having  paid  the  premium,  it  was  held  his  executors  were  not  per- 
sonally  liable  for  not  having  kept  up  the  insurance,  the  house  being 
burnt  down  on  the  26th  of  May.* 

21.  In  Indiana  it  was  held  the  trustee  of  a  civil  township  could 
not  by  an  insurance  contract  for  the  property  of  the  school  township, 
of  which  he  was  also  trustee,  bind  the  civil  township.'  In  England, 
where  the  principal  asset  of  a  bankrupt  was  a  contingent  reversionary 
interest  which  was  saleable  if  there  should  be  a  life  policy,  and  the 
bankrupt  refused  to  be  examined,  it  was  held  that  the  English  Act  of 
1883,  sec.  24,  which  obliged  him  to  ^^  aid  to  the  utmost  of  his  power  in 
the  realization  of  his  property,"  and  **'  do  all  such  acts  and  things  in 
relation  to  his  property  ....  as  may  be  reasonably  required  by 
the  trustee,"  did  not  oblige  him  to  submit  to  a  medical  examination 
for  the  purpose  of  an  insurance.* 

22.  It  has  been  held  by  Lord  Kenyon,  somewhat  doubtfully, 
that  where  a  volunteer,  for  no  consideration,  undertook  to  procure 
insurance  for  another,  and  carried  his  intentions  into  effect  by  get- 
ting a  policy  underwritten,  but  did  it  so  negligently  that  no  recovery 
lay  on  it  by  the  insured,  the  party  procuring  the  policy  would  be 
made  to  answer  in  damages  for  his  negligence.^  But  in  Frauent- 
hal  V.  Derrj'  in  Pennsylvania,  apparently  a  contrary  rule  was 
asserted,  though  in  that  case  the  contract  was  not  executed.  Though 
where  it  is  taken  by  an  agent  as  a  mere  volunteer  without  the 
principal's  knowledge,  it  has  been  held  he  may  modify  or  abandon 
it  at  his  pleasure  until  his  principal  has  adopted  it.* 

28.  But  an  insurance  by  the  insured's  agent  in  the  latter's  name 
binds,  if  subsequently  adopted  by  the  former.^    Thus,  in  Clement  v. 

»  Fry  ».  Fry,  27  Beav.  .146.  «  Stillwell  v.  Staples,  19  N.  Y.  401. 

>  Jackson  Township  i;.  Home    Ins.  *  Gould  v.  York  Co.  Mat.  F.  Ins.  Co., 

Co.,  M  Jnd.  184.  47  Me.  403 ;  Plabto  v.  Merob.  &  Mfrs 

*  Board  of  Trade  o.  Blook,  13  Ap.  Ins.  Co.,  38  Mo.  248;  Marts  v.  Cam- 
Cas.  570.  See  Me  Garnett,  16xQ.  B.  D.  berland  Mat.  F.  Ins.  Co.,  44  N.  J.  L. 
698.  478 ;  Waring  v.  Indemnity  F.  Ins.  Co., 

«  Wilkinson  v.  Coverdale,  1  E§p.  .75.    45  N.  Y.  606 ;  People  v,  Uv.  &  Loud. 

•  13  W.  v.  C.  (Pa  )  485.  M  Globe  Ins.  Co.,  2  T.  &  C.  (N. Y.)  268. 
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Brit.  Amer.  Assur.  Oo.,^  where  there  was  a  limitod  partnership 
under  the  act,  consisting  of  a  general  partner  A.  and  a  special 
partner  B.,  doing  business  under  the  style  of  ^^  A.,"  and  A.  insured 
in  his  own  name  partnership  effects,  it  was  held  he  could  recover 
the  full  value,  and  not  merely  his  own  interest  therein.  But  the 
third  party's  interest  will  not  be  covered,  unless  it  was  intended  to 
be  at  the  formation  of  the  contract.'  Thus,  where  a  partner  insured 
in  his  own  name  the  partnership's  property,  and  it  did  not  appear  it 
was  really  for  the  benefit  of  the  firm,  the  facta  that  the  premium  had 
been  paid  from  the  partnership  funds  and  a  subsequent  attempted 
ratification  were  held  immaterial,  as  one  cannot  ratify  what  does  not 
exist.*  In  Pearson  v.  Lord,*  where  one  of  several  owners  of  a  vessel 
insured  in  his  own  name,  and  it  appeared  he  had  covered  more  than 
his  own  portion  of  the  property  for  the  benefit  of  his  co-owners, 
which  was  paid  him,  it  was  allowed  to  be  recovered  back  by  the 
underwriter,  though  the  insured  had  intended  to  cover  more  than 
his  share,  and  the  partners  had  usually  insured  in  the  name  of  one  of 
them,  the  underwriter  being  ignorant  of  the  nature  of  the  transaction 
and  paying  through  mistake.  But  in  a  case  in  Maine,  where  a  part- 
ner intended  the  policy  to  cover  only  his  own  interest,  but  effected 
it  in  the  partnership's  name,  and  with  the  firm's  funds  paid  the 
premium,  though  charged  by  him  to  himself,  it  was  held  to  be  a 
partnership's  policy,  the  court  remarking  it  would  be  a  fraud  to 
allow  the  partner  to  use  the  partnership's  name  and  money  and  then 
repudiate  the  firm's  interest  in  the  policy.* 

1  141  Mass.  298.  Pa.  Ins.  Co.,  4  Whart.  (Pa.)  68  ;  Steele 

»  Alliance  M.  Assar.  Co.  ».  La.  State  v.  Franklin  P.  Ins.  Co.,  17  Pa.  St.  290. 

Ins.  Co.,  8  La.  1 ;  Haynes  v.  Rowe,  40  •  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12 

Me.  ISl  ;  Aldrich  v.  Eqnit.  Safety  Ins.  Mich.  202. 

Co.,lW.&M.272(D.Ma8s.);New8on0.  «  6  Mass.  81. 

Doaglass,  7  H.  &  J.  (Md.)  417  ;  Augusta  »  Tebbetts  p.  Dearborn,  74  Me.  392 ; 

Ins.  k  Banking  Co.  v.  Abbott,  12  Md.  Russell  v.  New  Eng.  M.  Ins.  Co.,  4  Mass. 

'6^S;  Finney  v.  Fairhaven  Ins.  Co.,  5  82.  InLooney  v.  Looney,  116Mass.  283, 

Met.  (Mass.)  192  ;  Pitney  t\  Qlen's  Falls  A.,  with  insurable  interest  in  a  house 

Ins.  Co.,  65  N.  Y.  6;  Rogers  v.  Traders'  owned  by  B.,  insured  in  B.*s  name, 

Ins.  Co.,  6  Paige  (N.  Y.),  583 ;  Walsh  and  as  his  agent  got  the  money  on  a 

V.  Wash.  M.  Ins.  Co.,  32  N.  Y.  427 ;  loss.     Held,  B.  oould  recover  it  from 

Pacific   Ins.   Co.  v.   Catlett,  4  Wend.  A.,  and  A.  oould  not  show  he  had  in- 

(N.    Y.)    75 ;    Jefferson    Ins.    Co.    v.  tended  to  cover  his  own  interest.     See 

Cotheal,  7  lb.  72;  Savage  v.  Corn  Ex-  Stillman  v.  Agricult.  Ins.  Co.,  16  Ont. 

change  P.  k   Inland  Navigation  Ins.  R.  145. 
Co.,  4  Bo0.  (N.  Y.)  1.     St^  De  Bolle  v. 
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24.  As  the  question  of  what  interests  are  intended  is  purely  one 
of  intention,  and  the  proceeds  of  the  policy  can  only  be  subse- 
quently applied  for  the  benefit  of  those  for  whom  the  party  taking 
the  policy  intended  them,  it  is  usual  for  the  insured,  in  order  to 
show  an  intention  to  cover  other  interests  besides  his  own  in  the 
contract,  to  insert  such  phrases  as  ^^  for  his  own  benefit  and  those 
whom  it  may  concern,''  or  to  insure  "  on  goods  his  own,  while  in 
trust  or  commission ;"  and  the  use  of  these  words  will  raise  a  pre- 
sumption that  he  did  not  intend  to  cover  only  his  own  interest.' 
And  a  policy  ^'  for  whom  it  may  concern"  may  issue  to  one  without 
interest,  and  the  real  party  in  interest  for  whom  it  was  taken  may 
recover.'  It  is  frequently  difficult  to  determine  what  particular 
interests  were  intended.*  A  policy  on  "  goods  sold,  but  not  re- 
moved," was  held  to  cover  goods  sold,  but  still  on  deposit.*  Where 
it  was  stipulated  that  ^'  goods  held  on  storage  must  be  separately 
specifically  insured,"  it  was  held  a  policy  to  a  bailee  on  goods  his 
own,  or  held  in  trust,  covered  an  article  left  for  any  business  pur- 
pose, even  though  no  charges  were  made  to  the  bailor.* 

Obviously  where  there  has  been  delivery,  though  the  goods 
remain  in  the  custody  of  the  bailee,  a  policy  to  the  bailee  on 
'^  goods  sold,  but  not  delivered,"  will  not  cover  them.*  It  has 
been  held,  as  only  the  interest  of  the  nominee  is  covered,  unless 
some  such  phrase  as  '^  and  others  whom  it  may  concern"  is  added,^ 
a  custom,  that  others  are  usually  included  in  an  insurance  to  one, 
is  bad.*  But  where  a  party  is  known  to  have  concluded  a  con- 
tract as  agent,  the  policy  has  been  held  to  be  ^'  for  whom  it  may 


*  See  Waters  r.  Mooarch  F.  &  L. 
Assar.  Co.,  5  E.  &  B.  870;  StiLlwell  v. 
Staples,  19  N.  Y.  401 ;  RobbiDs  v.  Fire- 
men's Fand  Ins.  Co.,  16  Blatck.  122 
(S.  D.  N.  Y.) ;  Home  Ins.  Co.  v.  Balto. 
Warehouse  Co.,  93  U.  S.  527;  Wat- 
kins  V.  Darand,  1  Port.  (Ala.)  251 ; 
Phoenix  Ins.  Co.  v.  Favorite,  49  111. 
259  ;  Johnson  ?;.  Campbell,  120  Mass. 
449. 

'  Cobb  V.  N.  Eng.  Mut.  M.  Ins.  Co., 
6  Gray  (Mass.),  192;  Somes  v,  Eqait. 
Safety  Ins.  Co.,  12  lb.  531. 

*  See  Lond.  and  North  w.  Ry,  Co.  v. 
Gljn,  I  £.  &  E.  652 ;  Bishop  v.  Clay  F. 
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&  M.  Ins.  Co.,  45  Conn.  430  ;  Hoagh  v. 
People's  Fire  Ins.  Co.,  36  Md.  398  ; 
Millaadon  v,  Atlan.  Ins.  Co.,  8  La.  557  ; 
Parks  {;.  Gen 'I  Interest  Assar.  Co.,  5 
Pick.  (Mass.)  34  ;  Longhurst  o.  Con- 
way F.  Ins.  Co.,  Bates's  Ins.  Dig.  233, 
§  14  (N.  D.  111.). 

*  Waring  v.  Indemnity  F.  Ins.  Co., 
45  N.  Y.  606. 

B  Lacaa  v.  Ins.  Co.,  23  W.  Va.  258. 

^  Lock  hart  o.  Cooper,  87  N.  C.  149. 

7  Wise  V,  St.  Louis  M.  Ins.  Co.,  23 
Mo.  80  ;  Graves  i;.  Boston  M.  Ina.  Co., 
2  Cranch,  419. 

•  Ibid. 
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concern."'  Where  the  contract  is  obscure  as  to  the  interests  in- 
tended, parol  evidence  has  been  admitted  to  show  those  intended.' 
But  where  the  policy  was  to  one  on  goods,  '*  his  own,  or  held  in 
truHt,"  the  words  being  clear,  parol  evidence  was  not  admitted  to 
show  that  "goods  owned"  were  only  under  certain  circumstances 
to  be  covered,  and  that  if  the  owner  had  other  policies  on  them, 
the  interest  was  not  intended  to  be  covered.' 

25.  Where  a  policy  is  taken  out  "  on  goods  their  own  or  in  trust 
or  on  commission,"  this  will  include  certainly  all  the  interest  the 
insured  has,  whether  absolute  or  qualified.^  But  the  party  whose 
interest  was  intended  to  be  covered  can  only  recover  as  much  as  his 
interest  covers.*  Thus,  in  McDonald  v.  Black,*  it  was  held  a  mort- 
gagee could  not  claim  the  benefit  of  a  policy  effected  upon  the  mort- 
gaged premises  by  the  mortgagor,  if  the  mortgage  of  the  personalty 
has  become  absolute  by  failure  to  pay  the  money,  although  the  mort- 
gagor's policy  contained  the  words  "  for  whom  it  may  concern."  An 
agent  of  a  company  can  insure  one  in  it  without  disclosing  its  name.' 

26.  The  question  arises,  when  the  bailee  or  consignee  has  re- 
ceived payment  of  the  loss  from  the  insurer,  whether  at  all  or  in 
what  proportion  the  bailor  or  consignor  is  entitled.  This  depends,  of 
course,  upon  what  the  bailee  or  consignee  intended  to  cover  by  the 
policy.*    It  has  been  held  in  Scotland,  as  a  matter  of  law,  that  the 

'  Oliver  V,  Mnt.  Commer.  M.  Ins.  Co.,  Blatch.  122  (S.  D.  N.  Y.)  ;    Daniel  v 

2  Curt,  277.  Cit.  Ins.  Co.,  10  Biss.  116  (D.  Md.)  ; 

'  MintL  Ins.  Co.  v.  Jackson,  16  B.  Mitchell  v.  City  of  Lond.  F.  Ins.  Co., 

Mon.  (Kj.)  242;    Planters'  Mat.  Ins.  12  Ont.  R.  706. 

Co.  V.  Engle,  52  Md.  468  ;  F.  Ins.  Ass'n        *  Hongh  v.  People's  F.  Ins.  Co.,  36 

V.  Uerch.  and  Miners'  Transp.  Co.,  66  Md.  398. 

Md.  339 ;   Douglass  v.  Newson,  7  H.  &        *  Turner  v,  Stetts,  28  Ala.  420 ;  Pelzer 

J.  (Md.)  417  ;  Foster  v,  U.  S.  Ins.  Co.,  Mfg.  Co.  v.  St.  Paul  F.  &  M.  Ins.  Co., 

11  Pick.  (Mass.)  85  ;  Shawmut  Sugar  41  Fed.  R.  271  (D.  S.  C). 

Refining  Co.  p»  Hampden  Mnt.  Ins.  Co.,  *  Folsom  c.  Orient  F.  Ins.  Co.,  59  N. 

12  Gray  (lb.),  540;  Laurence  v.  Sebor,  H.  54;  Charleston  Ins.  &  Trust  Co.  v. 
2  Gaines  (N.Y.).  203;  Catlett ».  Pacific  Corner,  2  Oill.  (Md.)  410;  Martin  v. 
Ins.  Co.,  1  Wend.  (lb.)  561 ;  Turner  ».  Fishing  Ins.  Co.,  2U  Pick.  (Mass.)  389. 
Barrows,  8  lb.  144;    Lee  ».  Adsit,  37  «  20  Oh.  R.  185. 

N.  Y.  78 ;  Pitney  v.  Qleu's  Falls  Ins.  »  Young  v.  Hart.  F.  Ins.  Co.  45  Iowa, 

Co.,  65  N.  Y.  6  ;  Clinton  p.  Hope  Ins.  377. 

Co.,  1  Ins.  L.  J.  436  (N.  Y.)  ;  Fleming  »  See  Northrup  v.  Phillips,  99    III. 

p.  Ins.  Co.,  12  Pa.  St.  391  ;  First  Nat.  449  ;  Durand  p.  Thouron,  1  Port.  (Ala.) 

Bk.  V.  Lancash.  Ins.  Co.,  62  Tex.  461 ;  238;  Harvey  v.  Cherry,   12  Hun  (N. 

Bobbins  p.  Firemen's  Fund  Ins.  Ck>.,  16  Y.),  354. 
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policy  money  received  on  a  loss  of  goods  "  the  insured's  own,  in  trust 
or  on  commission,"  did  not  go  to  the  owner,  if  the  insurance  was 
less  than  the  loss.^  Where,  however,  a  claim  against  the  insurer  is 
specifically  made  by  the  insured  bailee,  naming  the  bailor  and  prov- 
ing for  the  loss  of  his  goods,  the  latter  can  recover  from  the  bailee.* 
But  it  has  been  held  by  some  courts  that  prima  facie  the  insurance 
on  goods  in  trust,  etc.,  will  inure  to  the  bailor,  who  can  recover 
from  the  bailee  on  payment  by  the  insurer.*  But  it  has  been  held, 
if  the  bailee  insures  for  the  bailor  without  his  consent,  as  a  volun- 
teer, he  may  abandon  or  modify  the  contract  before  the  ratification 
by  the  bailor,  and  claim  the  whole  to  a  greater  amount  than  the 
value  of  his  own ;  and,  where  the  bailor  does  not  intervene  before 
payment  by  the  insurer,  keep  the  whole.*  And  where  the  bailee 
had  surrendered  the  policy,  it  was  held  parol  evidence  was  admis- 
sible, on  the  part  of  the  bailor  to  prove  its  contents.* 

27.  Where  one  of  several  tenants  in  common,  being  in  sole  pos- 
session of  the  premises  and  claiming  to  be  solely  entitled  to  the 
buildings,  had  insured,  his  cotenants  were  held  to  have  no  claim  to 
the  fund,  whatever  might  be  his  rights  to  recover  from  the  insurer, 
owing  to  the  false  representation  as  to  being  sole,  instead  of  part, 
owner,  and,  as  the  insurer  had  paid  him,  he  could  keep  it.* 

28.  An  agent  in  insuring  must  strictly  follow  his  principal's  in- 
structions.^ If  he  undertake  to  procure  a  valid  policy,  he  must  do 
so  ;*  though  in  Pennsylvania  it  was  held,  a  broker  in  undertaking  to 
get  insurance  was  only  liable  for  the  want  of  due  diligence.*  The 
principal  is  bound  by  the  terms  of  the  contract  agreed  to  by  the 
agent.'*  But  where  the  agent  is  directed  to  procure  a  policy,  and 
procures  one  with  certain  disadvantageous  conditions,  he  will  not 
be  liable  if  that  was  the  form  of  policy  usual  at  the  place  and  he 

i  Dalgliflh  V.  Baclianan,  26  Sc.  Jur.  24.     See  also  Annely  v.  De  Sanssare, 

160.  26  S.  C.  497. 

s  Beidelman  v.  Powell,  10  Mo.  Ap.  ^  Sawyer  v.  May  hew,  51  Me.  39S ; 

280.  Smith  v.  State  Ins.  Co.,  58  Iowa,  487. 

•  Siter  t;.  Morris,   13  Pa.   St.   218  ;  *  Schoenfeld  t\  Fleigher,  73  III.  404 ; 
Snow  17.  Carr,  61  Ala.  363.  Gill  t*.  Balis,  72  Mo.  424. 

•  Still  i;.  Staples,  19  N.  Y.  401.     See  •  Arrott  v.  Walker,  118  Pa.  St.  249. 
also  Lee  v,  Adsit,  37  N.  Y.  78.  ^  Tasker  v.  Kenton  Ins.  Co.,  59  N.  H. 

»  Snow  r.  Carr,  61  Ala.  363.  438. 

•  M'Intosh  V.  Ont.  Bk.,  20  U.  C.  Ch. 
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could  get  no  other.^  And  if  an  insurance  effected  according  to  in- 
structions from  the  principal  would  have  been  void,  no  action  will 
lie  against  the  agent  for  not  procuring  it.'  But  if  the  agent  has 
agreed  to  get  insurance,  but  limits  his  broker  to  so  small  a  sum  that 
no  insurance  can  be  had,  he  will  be  liable  to  his  principal.'  It  was 
held  in  Brooks  v.  Phoenix  Mut.  L.  Ins.  Oo.,^  that  a  husband,  who 
bad  procured  a  policy  for  his  wife  which  by  the  laws  of  Vermont 
inured  to  her  sole  use,  could  not  secure  payment  of  the  premium 
notes  by  a  lien  on  it.  A  case  of  great  hardship  occurred  in  Parry  v. 
Great  Ships  Co.,*  where  the  defendant,  a  mortgagor  of  a  ship,  was 
under  contract  to  insure  it.  On  the  expiration  of  the  old  policy 
some  few  days  had  elapsed  in  which  there  was  no  policy  in  existence 
binding  in  law  or  upon  which  one  could  have  sued,  though  slips 
had  been  issued  which,  according  to  the  custom  prevailing  among  the 
merchants  in  England,  are  considered  of  equal  force  in  honor  as 
policies,  and  hardly  ever  repudiated.  It  was  held,  however,  that 
such  an  engagement  did  not  amount  to  a  policy  of  insurance  in  the 
strict  sense  of  the  term,  as  the  underwriters,  however  bound  in 
honor,  incurred  no  legal  responsibility,  the  Stamp  Laws  intervening 
to  prevent  it,  and  the  mortgagee  was  allowed  to  sign  judgment,  the 
court  not  deciding  what,  if  any,  equitable  remedy  there  might  be. 
In  Dumas  v.  Wylie,*  the  plaintiffs,  owners  of  precious  stones  then 
stolen,  posted  with  the  jewels  an  order  to  certain  brokers  to  insure 
them.  The  next  day  at  half-past  eleven  a  policy  was  effected  at 
Lloyds,  excepting,  however,  any  loss  from  robbery,  as  the  robbery 
had  become  known,  and  the  jury  found  the  brokers  had  not  been 
guilty  of  negligence  in  not  effecting  the  insurance  earlier.  One  who 
by  usage  as  a  factor  insures  consigned  goods  for  the  benefit  of  his 
principal  may  recover  the  cost  of  insurance.'^  But  where  an  agent 
neglects  his  directions  to  insure,  he  cannot  recover  against  his 
principal  for  premiums,  though  he  would  have  been  liable  as  insurer 
on  a  loss.'  Where  money  was  to  be  retained  out  of  a  trust  fund  to 
pay  an  extra  premium  on  account  of  the  grantor  of  an  annuity 

'  Silverthorne  v.  OHlespie,  9  U.  C.  Q.  »  10  Jar.  N.  S.  294. 

B.414.  «  Q.  B.  D.,  May,  1883,  cited  Porter 

'  AlBop  9.  Coit,  12  Mass.  40.  on  Insurance,  441. 

»  WaUaoe  r.  Tellfair,  2  T.  R.  188  u.,  t  Peyton  v.  Heinekin,  131  U.  S.  CI. 

before  Buller,  J.,  at  Nisi  Prius.  »  Storer  v.  Eaton,  &0  Me.  219. 

*  8  Ins,  L.  J.  740  (Vt.). 
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going  abroad,  unless  actually  paid,  no  additional  charge  could  be 
made  for  it  against  the  fund.'  It  was  held  by  Lord  Mansfield  that 
a  policy  of  insurance  when  effected  by  a  broker  becomes  the  property 
of  the  insured  ;  and,  if  it  be  wrongfully  withheld,  trover  lies  for  it.* 


Division  III. — Who  may  Insure. 

29.  Any  one  otherwise  able  to  validly  contract,  may  contract  to 
insure  another  against  a  specified  peril,  unless  prevented  by  some 
statute.*  A  creditor,  by  bond,  however,  cannot  stand  his  own 
insurer  and  charge  the  premium  to  his  debtor.^  The  business  of 
insurance  is  principally  carried  on  by  three  classes  of  insurers. 

I.  Partnerships ;  II.  Quasi  corporations ;  and  III.  Corporations. 

30.  I.  Probably  few  common  law  partnerships  now  carry  on  the 
business  of  insurance  ;  but,  with  the  exceptions  of  the  risks  taken  at 
Lloyds,  and  one  or  two  other  large  partnerships,  the  great  bulk  of 
the  business  of  insurance  is  carried  on  by  companies,  most  of  which 
are  incorporated.* 

31.  II.  Quasi  corporations  are  common  in  England.  The 
Crown  was  empowered  by  the  Letters  Patent  Act  to  grant  letters, 
under  certain  regulations,  to  partnerships  formed  by  deed  of  part- 
nership, authorizing  them  to  sue  and  be  sued  by  an  officer  named 
for  the  purpose,  and  limiting  the  members'  liability.*  These  are 
proprietary  offices,  with  a  subscribed  or  guaranteed  capital,  the 
partners  wherein  absorb  the  whole  profits.  The  Act  is  not  compul- 
sory, and  it  is  still  in  force,  but  only  applied  to  companies  formed 
before  September  8th,  1844,  when  the  Joint  Stock  Companies  Act 
was  passed.^  Another  class  of  what  may  be  called  quasi  corpora- 
tions are  companies  registered  or  organized  under  one  of  the  Eng- 
lish Joint  Stock  Companies  Acts.  The  first  act  was  passed  in 
1844,*  and  its  purpose  was  to  invest  companies  which  registered 


1  Grey  v.  Ellison,  1  Oiff.  438. 

t  Harding  tt>  Cartu^Park  oilLuuix- 
ance,  43.  See  Johnson  v,  Campbell, 
120  Mass.  449. 

•  In  Gates  o.  Bales,  78  Ind.  285,  it 
was  held  the  transfer  of  a  plan  or 
instrument  for  the  organization  of  a 
company  is  of  ralue,  as  the  vendor, 
before  pablication,  is  entitled  to  its  dis- 
position, and  it  does  not  cease  to  be  of 
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Taine  beeause  there  is  no  law  author- 
izing the  formation  of  such  company  in 
the  State  where  the  transfer  was  made. 

*  Hutchinson  v,  Wilson,  4  Bro.  C.  Cf. 
488. 

*  Porter  on  Insurance,  361. 

«  7  Wm.  IV.,  &  1  Vict..o.  72. 
^  Porter  on  Insurance,  364. 
»  7  &  8  Vict.  c.  110. 
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under  it  with  the  qualities  and  incidents  of  corporations,  in  a  modi- 
fied way,  and  at  the  same  time  with  several  attributes  of  partner- 
ships. The  privileges  of  the  Statute  of  7  &  8  Vict.  c.  110,  are  only 
accorded  to  those  companies  registered  thereunder,  and  if  registra- 
tioD  have  been  provisionally  made  as  a  company  the  promoters 
thereof  have  no  right  to  assume  the  style  of  a  "  corporation,"  nor 
to  call  on  the  registrar  of  joint  stock  companies  to  register  a 
return  of  such  name.^  A  company  established  to  grant  policies, 
endowments,  annuities,  to  insure  during  periods  of  sickness,  etc., 
and  to  make  loans  or  advances  on  interest,  and  duly  registered 
under  the  above  Act  of  1844,  is  an  insurance  company  within  the 
Act  of  20  &  21  Vict.  c.  14  &  27,  and  can  sue  without  being 
registered  under  the  Joint  Stock  Companies  Act  of  1856-67.' 
Certain  insurance  companies  were  excepted  from  the  provisions 
of  the  Act  of  7  &  8  Vict.,*  and  in  consequence  of  this  exclusion 
some  companies  had  special  acts  of  Parliament  passed.  But  in 
1862,  the  Companies  Aci^  was  passed,  enforcing  registration  on 
those  companies  which  had  been  registered  under  the  Act  of  7  &  8 
Vict.,  the  effect  of  which  was  exactly  the  same  as  if  the  company 
had  been  formed  and  registered  under  the  last  Act,*  and  on  all 
insurance  companies  formed  since  November  2,  1862.* 

Companies  which  ought  to  have,  but  have  not,  been  registered  as 
required,  are  under  the  disabilities  of  section  110,  and  cannot  sue  at 
law  or  equity,  nor  in  any  event  present  a  petition  for  their  own 
winding  up.'  ^^  Broadly  speaking,"  Mr.  Porter  remarks  in  his  late 
work  on  Insurance,'  '^  by  the  companies  act,  1862,  section  22,  the 
legislature  intended  that  all  commercial  undertakings  consisting  of 
more  than  ten  persons,  started  after  the  commencement  of  that  Act, 
should  be  registered,"  and  ^*  the  effect  of  the  compulsory  registration 
is  to  put  the  insurance  companies  within  the  regulations  of  the  Act. 

'  QxLwm    V.   Whitmarsh,    19    L.    J.  to  sae  and  be  sued :  Porter  on  Insnr- 

Q.  B.  185.  ance,  365. 

'  LoDd.  k  Provin.,  Etc.,  Soc.  v.  Ash-  <  25  &  26  Vict.  o.  89,  8.  209. 

ton,  12  C.  B.,  N.  S.,  709.  >  Ramsay's  Case,  3  Ch.  D.  388. 

'  Pint,  if  fonnded  before  September  5,  *  Ex  parte  Hargrove,  10  Ch.  Ap.  545 

1^  thej  could  not  be  completely  re-  u. ;  re  Padstow  Ass'n,  20  Ch.  D.  137. 

giiter«d  or    brought  within   the   Act  ^  Porter  on  Insurance,  366  ;  Waterloo 

(sec.  50)  ;  secondly,  if  incorporated  by  L.  Co.,  31  Beav.  586  ;  Evans  t*.  Hooper, 

charter  or  Act  of  Parliament ;  thirdly,  1  Q.  B.  D.  45. 

if  anthorized  by  letters  patent  or  sUtute  "  Page  366. 
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Companies  which  are  created  for  profits  to  the  shareholders,  and 
which  also  give  certain  advantages  to  the  policyholders  by  way  of 
a  bonus  or  a  periodical  rebate  in  the  premium,  but  do  not  admit  the 
policyholders  as  partners,  are  the  most  common  in  England.  And 
the  distinction  between  a  corporation  and  unincorporated  societies 
is  now  in  England  not  very  material.^  When  the  requisite  number 
of  persons  are  formally  presented  to  the  registrar  of  the  joint  stock 
companies  under  the  provisions  of  the  Companies  Act  of  1862, 
though  the  applicants  are  foreigners  and  there  are  circumstances  to 
show  the  company  to  be  registered  in  several  respects  is  a  foreign 
company,  he  is  not  bound  to  refuse  registration.  If  there  are  shares 
in  conformity  with  the  statute,  though  there  may  be  others  of  a 
different  kind,  and  the  principal  business  is  done  abroad,  this  is  no 
objection.'  It  was  also  decided  by  the  Lords  Justices  in  the  court 
appealed  from,  that  if,  after  registration,  such  company  does  not 
carry  on  business  in  this  country,  it  may  be  wound  up.* 

32.  III.  Corporations  are  formed  in  England  by  royal  public 
charter  and  private  Acts.  The  first  charters  of  insurance  companies 
were  monopolies  granted  by  Parliament,  and  few  charters  have  been 
granted  by  the  Crown  independently  of  Parliament.  But  the 
monopoly  granted  to  the  first  two  insurance  companies  has  since 
ceased  to  exist.*  Besides  the  above  companies  formed  for  profit, 
there  are  various  English  companies  formed  for  benevolence  and  to 
grant  annuities,  as,  for  example,  the  government  and  annuity  de- 
partment, and  the  various  modes  provided  by  Parliament  for  the 
civil  service  departments  in  Great  Britain  and  in  India.' 

33.  In  the  United  States  corporations  may  be  formed  under 
special  acts  of  the  different  legislative  bodies,  or  by  virtue  of  a 
general  law.  In  Ohio,  where  it  was  provided  in  chapter  1  of  **  a 
title"  that  ''corporations  may  be  formed  in  the  manner  provided 
in  this  chapter  for  any  purpose  for  which  individuals  may  lawfully 


'  Cottou,  L.  J.f  in  Ashworth  v.  Mann, 
15  Ch.  D.  363  ;  Myers  v,  Perigal,  2  De 
Gog.  M.  &.  G.  599. 

'  Princess  of  Renss  v.  Boss,  5  Rn.  & 
Ir.  App.  176,  affirming  Re  General  Co. 
For  the  Promotion  of  Land  Credits : 
5  Ch.  Ap.  363. 

<  Be  General  Co.  Etc.,  5  Ch.  Ap. 
363. 
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*  Porter  on  Insurance,  363. 

>  See  Bold^ro  &.  E.  India  Co.  SS,  11 
H.  L.  C.  405  ;  Underwood's  Case,  L.  R. 
4  H.  L.  580;  Edwards  ▼.  Warden,  1 
App.  Cas.  281 ;  Ch.  Ap.  495  ;  Robert- 
son's Case,  12  Moore  P.  C.  400 ;  Davis 
V.  Trustees,  12  Moore  P.  C.  403  n. ;  7 
Moore  Ind.  App.  364  n.  ;  Porter  on  in- 
surance, 361. 
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associate  ....  except  for  dealing  in  real  estate,  etc.,"  it  was  held 
that  it  must  not  be  construed  as  authorizing  the  incorporation  of  in- 
surance companies,  as  the  organizing  of  such  wa?  specially  pro- 
vided for  in  other  chapters  of  the  same  title.^  When  the  act  of 
creation  violates  any  of  the  provisions  of  the  State  constitutions,  as, 
for  example,  in  referring  to  more  than  one  subject,  it  is  void.' 
When  the  company  i^  created  under  a  general  law,  the  law  itself, 
and  not  the  articles  of  incorporation  or  constitution,  becomes  the 
guiding  chart  for  the  nature  and  extent  of  its  corporate  franchises.' 
It  has  been  held  in  New  York  that  any  errors  in  the  incorporation 
of  an  insurance  company  are  cured  by  the  passage  of  a  subsequent 
act  of  the  legislature,  changing  its  name  ;  since  the  legislature  has 
ample  power  to  confirm  an  organization  irregularly  formed.'  But 
the  New  York  Act  of  1852,  which  authorized  the  "  Rensselaer  In- 
surance Company,"  then  alleged  to  have  been  duly  incorporated 
under  the  Act  of  1849,  to  take  for  the  future  marine  risks  on  com- 
plying with  certain  conditions,  was  held  not  to  be  a  legislative 
recognition  of  the  original  validity  of  the  company's  incorporation, 
as  the  designation  of  the  company  was  merely  descriptive,  and  the 
act  was  only  intended  to  apply  in  the  event  of  the  company  having 
a  legal  existence,  and  the  legislature  did  not  assume  to  inquire  into 
the  legality  of  the  company's  existence.'  Where  a  company  has 
filed  papers  which  show  a  colorable  compliance  with  the  statute, 
and  which  are  approved  by  the  proper  State  ofScials,  although  so 
defective  as  to  be  incapable  of  maintaining  the  validity  of  the  cor- 
poration against  the  State,  it  has  frequently  been  held  the  corpora- 
tion's validity  after  a  proof  of  use  cannot  be  impeached  by  persons 
who  have  dealt  with  it  as  shareholders.' 

34.  A  company  is  not  liable  for  a  loss  when  the  contract  is  made 
before  the  company  by  its  charter  was  authorized  to  transact  busi- 
ness. As  where  the  necessary  certificate  from  the  proper  officials  has 

»  See  State  ©.Pioneer  Live  Stock  Co.,  *  White   w.   Coventry,  29  Barb.  (N. 

1^  Ins.  L.  J.  145   (Oil.).     See  chap.  1.  Y.)  305  ;  White  w.  Ross,  4  Ab.  Dec.  (N. 

title  2,  of  R.  S.  §  3235,  and  chaps,  x.,  Y.)  589. 

xi.  B  People  r.  Rensselaer  Ins.  Co.,  38 

«  Geiger  v.  McLin,  78  Ky.  232.  Barb.  (N.  Y.)  323. 

*  Granger  L.  &  Health  Ins.   Co.  v.  ^  Upton  t*.  Hansbrough,  5  Chic.  L. 

Kamper,  73  Ala.  325.  N.  (111.)  242 
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not  been  obtained.'  It  has  been  held  this  is  so  ev«n  where  the 
soliciting  agent  assured  the  applicant  for  insurance  that  he  was  in- 
sured ;  as  the  company  had  no  authority  to  contract.*  Sometimes 
the  company's  incorporation  is  made  by  the  act  complete  so  soon  as 
the  stock  is  subscribed  without  a  formal  organization,'  and  sometimes 
the  company  becomes  a  body  corporate  independent  of  the  capital 
subscribed.*  It  is  often  provided  that  insurance  companies  must 
have  a  specified  capital  subscribed  before  doing  business.*  Where 
the  statute  specifies  the  medium  of  payment  of  subscriptions  to 
capital,  it  must  be  followed.  Thus,  subscription  in  railroad  or  turn- 
pike bonds  is  not  in  "  money  ;"  •  nor,  where  the  act  requires  a  sub- 
scription of  "  $100,000,"  can  it  be  made  in  "  bankable  bills.''^ 
Where  the  charter  directed  the  capital  should  actually  be  paid  in, 
but  allowed  the  company  to  invest  their  capital  in  bonds,  mortgages, 
and  other  securities,  and  the  capital  was  never  technically  paid  in, 
but  securities  were  received  therefor  and  thus  retained,  it  was  held 
the  securities  subscribed  were  not  void  in  the  hands  of  the  company 
because  the  directors  had  invested  in  them  at  once,  instead  of  going 
through  the  formality  of  taking  the  money  and  then  paying  for  the 
securities.®  A  requirement  for  a  company  to  take  security  for  its 
stock  up  to  a  certain  amount  will  not  compel  it  to  sell  the  rest  on 
other  terms,  as,  for  instance,  without  security  ;  for  this  may  be  only 
intended  to  necessitate  the  presence  of  a  certain  sum  before  com- 
mencing business.*  It  has  been  held  in  a  suit  by  the  company 
against  a  shareholder  on  his  subscription,  that  the  absence  of  a  strict 
compliance  with  the  statutes  on  the  part  of  the  corporation  is  no 
defence.*® 

35.  An  insurance  company,  unless  specially  authorized  by  the 
legislature,  can  neither  increase  nor  diminish  the  amount  of  the 


t  Mfr'8  k  Merch.  Mat.  Ids.  Co.  v. 
Geut,  13  Brad.  (III.)  308;  Williams 
V.  Babcock,  25  Barb.  (N.  Y.)  109. 

'  Mfr^B  &  Merch.  Mat.  Ins.  Co.  r. 
Gent,  13  Brad.  (111.)  308. 

*  Judah  V,  Amer.  Livestock  Ins.  Co., 
4  Ind.  333. 

*  Brouwer  r.  Appleby,  1  Sand.  S.  C. 
(N.  Y.)  168. 

*  People  V,  Flint,  64  Cal.  49. 

»2 


*  Common w.  v.  Mfr*s  Ins.  C!o.,  2  Pear. 
(Pa.)  426.  See  Judah  v.  Amer.  Lire 
Stock  Ins.  Co.,  4  Ind.  333. 

^  Re  Badoock,  21  Neb.  500. 

B  Yard  i;.  Paoif.  Mat.  Ins.  Co.,  2 
Stock.  Ch.  (N.  J.)  480. 

'  Upton  V.  Hansbroagh,  5  Chic.  L. 
N.  (111.)  242. 

w  lb. 
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capital  stock.*  And,  if  it  be  allowed,  the  particular  method  pointed 
out  must  be  observed.*  But  an  irregularity  may  be  cured  by  way 
of  estoppel.* 

36.  Shares  of  stock  may  be  issued  either  fully  or  only  partially 
paid  for,  and  the  liability  of  the  shareholder  to  pay  the  unpaid  por- 
tion of  his  stock  is  an  asset  of  the  corporation,  giving  creditors  an 
equitable  lien  thereon,  and  it  cannot  be  released.^  And  it  has  been 
held  a  shareholder  cannot  set  off  his  unpaid  subscription  against 
a  portion  of  the  insurance  due  him  on  a  loss.^  Though  it  is  pro- 
vided by  the  charter  that  a  majority  of  directors  only  shall  make  an 
assessment  payable,  on  the  company's  insolvency  the  court  may 
direct  it  to  be  paid.*  If  a  portion  of  the  stock  is  to  be  paid  in  (iash 
and  the  remainder  in  instalments  at  the  times  and  on  the  terms  the 
directors  and  president  shall  agree  upon,  and  the  subscribers'  notes 
are  payable  as  the  directors  shall  assess,  as  to  the  time  and  amount 
"to  meet  the  exigencies  of  the  company,"  it  was  held  the  question 
of  exigency  could  not  be  raised  in  the  suit  to  recover  on  the  note.' 
In  England  the  liability  of  a  liquidating  member  of  a  company  in 
respect  of  calls,  where  the  liquidation  proceedings  commence  prior  to 
the  winding  up  of  the  company,  and  are  pending  at  the  time  of  the 
winding  up,  is  a  debt  or  liability  which  is  not  '^  incapable  of  being 
fairly  estimated,"  and  which  is  therefore  provable  in  the  liquida- 
tion ;  and  when,  under  these  circumstances,  a  company  winding  up 
has  failed  to  carry  in  a  proof  in  the  liquidation  proceedings  of  the 
member  for  calls,  and  he  obtains  his  discharge,  he  cannot  afterwards 
be  placed  on  the  list  of  contributories.'  It  is  obvious  the  contract 
• 

1  Granger   L.  &  HeaHli  Ins.  Co.  v^  Co.,  36  Iowa,  632;  Gill  v.  Balis,  72  Mo. 

Kamper,  73  Ala.  325;  Cnnningliam  v.  424;  Miller's  Ap.,  11  Ins.  L.  J.  287 

Ins,  Co.  of  N.  A.,  108  Pa.  St.  646.  (Pa.) ;  Sawjer  v,  Hoag,  17  Wall.  610  ; 

*  Canningham  v,  Ins.  Co.  of  N.  A.,  Jenkins  v.  Armoar,  6  Biss.  312  (N.  D. 
108  Pa.  St.  546;  Granger  v,  L.  and  HI.)  See  Palache  t;.  Paoif.  Ins.  Co.,  42 
Health  Ins.  Co.,  73  Ala.  325.  Cal.  418. 

*  Upton  p.  Jackson,  4  Ins.  L.  J.  ^  Scammon  v.  Kimball,  5  Biss.  431  (N. 
189  (Mich.)  ;  Payson  v.  Withers,  5 Biss.  D.  HI.). 

269  (Ind.)  ;  Gill  v.  Balis,  72  Mo.  424 ;  «  Upton  i;.  Hansbrongh,  3  Biss.  417 

Payson  v.  Stoever,  2  Ins.  L.  J.  733  (N.  D.  III.). 

(Minn.).  ^  Jadah  v.  Amer.  Live  Stock  Ins.  Co., 

*  Sanger  v.  Upton,  6  Ins.  L.  J.  618  4  Ind.  333. 

(HI.) ;  Melvin  v.  Lamar  Ins  Co.,  80  III.        "  Re  Mercant.  Mat.  M.  Ins.  Ass*n,  25 
446 ;  Upton  v,  Hansbrongh,  5  Chic.  L.     Ch.  D.  415. 
N.  (lU.)  242  ;  Barnham  v.  Northw.  Ins. 
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to  subscribe  to  the  capital  stock,  like  any  other  contract,  must  be 
supported  by  a  consideration.  As,  for  instance,  the  right  of  member- 
ship in  the  corporation,  together  with  all  the  incidents  following 
therefrom,  and  if  these  cannot  result  from  such  subscription  it  is 
invalid.*  Therefore,  one  who  had  subscribed  for  shares  of  stock 
which,  owing  to  the  full  amount  of  stock  having  been  issued,  was  an 
illegal  subscription,  cannot  be  sued  by  the  assignee  of  the  company 
for  his  subscription,  though,  on  the  faith  of  his  subscription,  he  had 
induced  people  to  insure  in  the  company,* 

37.  Shares  of  stock  are  usually  made  transferable  on  the  per- 
formance of  certain  formalities.  But  where  the  articles  of  associa- 
tion of  a  limited  company,  registered  under  the  English  Gompaniea 
Act  of  1862,  conferred  a  power  on  the  directors  to  issue  certificates 
of  shares  transferable  by  delivery  (though  quere  whether  this 
provision  was  legal),  it  was  held,  if  it  was  not  legal  it  would  not 
render  the  company  illegal  nor  preclude  it  from  being  wound  up 
under  the  order  of  the  court.'  Where  shares  cannot  be  transferred 
except  by  surrender  of  the  certificate  and  a  transfer  on  the  com- 
pany's books  by  the  owner  or  his  attorney,  the  company  will  ren- 
der itself  liable  in  damages  by  negligently  transferring  without  the 
real  owner's  assent.^  The  clause,  however,  that  no  transfer  shall 
be  made  on  the  books  till  all  debts  due  the  company  are  paid,  may 
be  waived,  as  it  is  for  the  company's  benefit,'  or  possibly  for  that 
of  a  purchaser  without  notice,  but  as  between  the  assignor  and 
assignee  the  transfer  will  be  enforced.* 

38.  The  original  shareholder  is  liable  for  unpaid  instalments  with- 
out an  express  promise  to  pay.^  But  where  the  original  subscriber 
sells  his  shares  and  a  new  certificate  is  issued  to  his  purchaser, 
whose  name  is  entered  on  the  stock  book,  this  carries  the  implied 
obligation  to  pay  the  unpaid  portion  of  the  debt  due  on  the  sub- 
scription of  the  original  shareholder.®  An  assignee  with  the 
equitable  title  will  be  compelled  to  reimburse  the  assignor,  who 


>  Granger's  L.  &  Health  Ins.  Co.  v. 
Kamper,  73  Ala.  325. 

«  Clark  r.  Turner,  73  Ga.  1. 

'  Re  Gen*l  Co.  of  Promotion  of  Land 
Credit,  5  Ch.  Ap.  363. 

«  Kempner  v.  Wallis,  2  Wil.  (Tex.) 
§  687. 
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»  Hall  V.  U.  S.  Ins.  Co.,  5  Gill  (Md-), 
484. 

<  Kellogg  V,  Stockwell,  75  111.  68. 

'  Upton  V.  Tribilcook,  91  U.  S.  45. 

^  Upton  V.  Hansbrough,  3  Biss.  417  ; 
(N.  D.  111.)  ;  Hall  p.  U.  S.  Ins.  Co.,  5 
Gill  (Md.),  484. 
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holds  thus  the  legal  title,  for  any  assessments  the  latter  may  be 
compelled  to  pay.^ 

39.  Before  the  recent  acts  in  England,  a  shareholder  was  liable 
prima  facie  to  the  extent  of  his  fortu^ie,  but  there  would  be  no 
legal  objection  to  a  shareholder  specially  contracting  with  a  policy- 
holder for  a  limitation  of  liability  on  the  contract  to  the  amount  of 
his  shares,  though,  of  course,  outside  creditors  not  subscribing  to 
such  a  contract  would  not  be  bound.'  Where  the  policy  stated  that 
a  certain  amount  of  capital  had  been  subscribed,  but  contained  a 
clause  limiting  the  shareholder's  liability  to  the  amount  of  his 
shares,  it  was  held  to  preclude  any  enlargement  of  the  share- 
holder's  liability  even  if  the  statement  as  to  the  amount  of  capital 
subscribed  were  untrue.'  But  such  a  contractual  limitation  will 
not  give  the  policyholder  a  charge  on  the  company's  capital  or 
funds  before  general  creditors.* 

In  Clarke's  Case,'  a  shareholder  of  the  Albert  died  in  18&7,  and, 
in  accordance  with  the  deed  of  settlement,  his  executors  transferred 
his  share  ;  and  in  1869  the  Albert  went  into  liquidation.  At  the 
time  of  the  transfer  there  were  unpaid  debts,  viz. :  first,  on  policies 
and  annuities  ;  second,  indemnities  given  in  taking  the  business  of 
other  companies ;  and  third,  general  debts  ;  and  it  was  held,  as 
regards  classes  1  and  2,  that  by  the  deed  the  limited  liability  of  a 
shareholder  was  up  to  his  shares,  and  the  engagement  between  the 
outgoing  and  incoming  shareholder  was,  that  the  liability  of  the 
outgoing  shareholder  should  be  determined  both  as  to  debts  then 
present  and  as  to  debts  afterwards  to  be  incurred,  and  that  the  whole 
liability  should  be  that  of  the  new  shareholder  in  respect  of  the 
shares,  and  therefore  the  executors  need  not  be  put  on  the  list.  And 
as  regards  class  8,  if  the  estate  of  the  outgoing  shareholder  was 
liable  for  such  debts  as  had  accrued  before  the  transfer  in  an  un- 
limited degree,  it  was  as  surety,  and  the  incoming  shareholder  as 
principal  would  be  bound  to  indemnify  him ;  and  it  would  therefore 
be  useless  to  put  the  executors  on  the  list  of  contributors. 

1  Kellogg  r.  Stockwell,  75  111.  68.  Ass'n,  4  Exch.  525  ;  Halkett  v,  M«rcb. 

<  Hallett  17.   Dowdall,  21  L.  J.  Q.  B.  Etc.,  Ins.  Asa'n,  13  Q.  B.  960. 

X.   8.  98  ;    Re  Eng.  k  Ir.  Charch  k  *  Ax  mzr^tf  Durham,  4  K.  &  J.  517  ;  3 

University  Assar.  Soc,  I.  H.  &  M.  85  ;  DeG.  &  J.  660. 

Leth bridge  r.  Adams,  L.  R.  13  Eq.  547  ;  *  Re  State  F.  Ins.  Co.,  1  DeG.  J.  k 

Bobflon  V.   McCreigbt,  25  Beav.   272 ;  S.  634. 

Uassell   V.    Merch.    k   Traders',    Etc.,  «  Reilly  Alb.  Arb.  223. 
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In  Re  Professional  L.  Assur.  Co.,*  the  company's  deed  provided 
that  every  shareholder,  as  between  himself  and  other  shareholders, 
should  be  liable  for  the  debts  of  the  company  in  proportion  to  his 
share  in  the  company,  but  no  further  or  otherwise,  and  that  the 
directors  should  pay  a  shareholder  as  any  creditor.  On  winding 
up,  a  call  was  made  for  unpaid  capital,  but  the  proceeds  were  not 
sufficient  for  the  debts,  and  it  was  held,  the  shareholders  who  were 
creditors  were  entitled  to  be  paid  in  full  (less  calls  to  be  made  on 
their  own  shares)  by  means  of  a  further  call,  and,  if  any  were  unable 
to  pay,  by  still  another.  For  the  creditors,  other  than  shareholders, 
were  not  restricted,  except  only  policyholders  ;  and  the  meaning  of 
the  clause  was  that  every  shareholder  who  was  a  creditor  must  bear 
his  own  proportion  of  a  necessary  contribution  to  pay  debts,  but 
that  otherwise  he  was  to  be  paid  as  any  creditor. 

40.  In  the  United  States  a  shareholder  is  usually  liable  for  the 
debts  of  the  company  to  the  full  amount  of  his  stock  where  all  has 
not  been  paid  in.'  But,  as  a  general  rule,  there  is  no  individual  lia- 
bility of  a  shareholder  beyond  this,  though  it  has  been  held  the  in- 
dividual responsibility  of  the  shareholder  for  the  debts  of  the  asso- 
ciation is  not  incompatible  with  the  corporate  idea,*  and  in  some 
corporations  shareholders  are  made  individually  liable  beyond  the 
amount  of  their  shares.^ 

41.  The  shareholders  of  a  corporation  are  neither  tenants  in 
common  nor  co-partners  in  reference  to  the  corporate  property, 
either  before  or  after  dissolution  ;  before  dissolution,  the  legal  title  is 
in  the  corporation,  and  after  dissolution,  under  the  statute  in  its  trus- 
tees, by  the  general  provisions  of  the  statutes.*  A  policyholder 
who  is  entitled  to  participate  in  the  profits  of  a  concern  is  not  in  any 
sense  necessarily  a  partner,  for  the  mere  right  to  participate  in  the 
profits  does  not  of  itself  constitute  a  partnership,  as  there  must  be 
something  besides,  as,  for  instance,  the  relation  of  agency.*  And 
though  regarded  as  a  partner  in  respect  of  outsiders,  and  even 

1  L.  R.  3  Eq.  668.  *  See  also  post,  §  1199. 

s  See  Morrow  v.  Superior  Court,  1  W.  *  Mickles  r.  Rochester  City  Bk.,  11 

Coast  (Cal.)  114 ;  Butler  v.  Walker,  80  Paige  (N.  Y.),  118. 

111.    345;    Uptou    v,    Hansbrongh,   5  * /2«Eng.  ^Ir.  Clmroh^UniTersitj, 

Chic.   L.   N.    (111.)   342;    Gnftiver  v.  Etc.,  Soc.,  1  H.  &  M.  85  ;  Cox.  v.  Hiok- 

Roelle,  100  111.  141 ;  Hall  v,  U.  S.  Ins.  man,  8  H.  L.  C.  268 ;  Bishop  t*.  Scott, 

Co.,  5  Gill  (Md.),  484.  7  L.  T.  t.  w.  s.  570. 

•  Uv,  Ids.  Co.  r.  Mass.,  10  Wall.  566. 
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allowed  to  vote  at  meetings  and  entitled  to  a  sarplus  on  a  winding 
up,  this  is  not  safficient  to  make  him  a  partner  as  to  shareholders, 
or  liable  to  contribote  with  them.^ 

42.  Both  in  Great  Britain  and  the  United  States  there  exist,  be- 
sides stock  companies,  companies  formed  on  a  mutual  plan  without 
shareholders,  in  which  the  insured  and  insurer  is  each  a  member 
of  the  same  organization,  and  each  member  is  an  insurer  of  all  the 
others ;  the  principal  idea  of  such  companies  being  not  so  much  to 
make  a  profit,  as  to  indemnify  or  pay  the  insurance  when  the  con- 
tingency happens.  In  England  mutual  insurance  associations, 
providing  that  the  liability  should  be  only  several,  are  commercial 
undertakings  for  the  acquisition  of  gain  within  the  Companies'  Act 
of  1862,  and  must  be  registered  under  it.*  These  companies  are 
formed  on  various  plans.  Sometimes  the  plan  is  for  the  insured  to 
pay  a  Binall  amount  of  the  premiums  in  cash,  and  to  secure  the 
balance,  which  may  be  necessary  for  the  expenses  of  the  business 
and  for  the  payment  of  any  losses  that  may  occur,  over  what  is 
paid  in  cash,  by  notes,  which  are  called  premium  notes,  and  which 
are  made  assessable  pro  rata  for  this  purpose.  The  premium  notes 
would  all  bear  the  same  proportion  to  the  amount  insured  where 
the  hazard  is  equal,  and  would  be  of  such  an  amount  as  would  in 
the  aggregate  cover  losses  which  ordinarily  might  happen.  But  as 
an  additional  safeguard,  there  is  usually  a  further  power  to  call 
from  the  policyholder  a  certain  percentage  on  the  amount  insured, 
besides  the  full  amount  of  the  notes.  Another  plan  is  to  pay  the 
premiums  in  cash  and  have  the  money  realized,  over  expenses  and 
losses,  invested  and  accumulated,  and  at  certain  periods  have  each 
policyholder  credited  with  a  certain  part  of  the  profits  realized  in 
proportion  to  the  premium  paid  by  him,  the  residuary  part  of 
the  profits  remaining  as  a  security  for  the  payment  of  future  losses, 
and  not  drawn  out  till  the  expiration  of  the  charter  or  dissolution 
of  the  company.  Another  feature  is  to  allow  the  company  to 
receive  negotiable  notes  for  premiums  in  advance,  from  persons 
intending  to  take  out  policies,  which  are  used  for  the  ordinary 
purposes  of  business,  and  a  compensation  on  the  excess  of  the  notes 
over  the  premiums  is  allowed  the  note-makers.     This  last  form  of 

>  Straohan's  Case,  16  Solic.  J.  572.  >  Porter  on  Insaranoe,  361. 
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note  is  called  an  advance  or  stock  note.^    Besides  these,  there  is  a 
great  variety  of  plans  more  or  less  similar.* 

43.  But,  generally  speaking,  there  is  little  or  no  capital  required 
in  cash,  and  each  policyholder  entertains  a  responsibility  towards 
all  the  others ;'  and  the  assets  of  the  company  consist  chiefly  in  the 
liabilities  of  members  on  their  notes  and  accumulations  from  invested 
surplus,  etc.*  It  is,  however,  very  common  for  the  legislature  to 
require  a  certain  amount  of  money  by  way  of  capital  to  be  sub- 
scribed in  advance  notes  before  the  company  can  transact  business.* 
And  the  requirement  that  the  company  shall  procure  a  certain 
amount  before  engaging  in  business,  in  some  of  the  States  applies  to 
foreign  as  well  as  domestic  companies.*  Where  there  is  a  specified 
amount  to  be  subscribed  prior  to  engaging  in  business,  and  the  corpo- 
rators are  authorized  to  take  applications  for  insurance  and  premium 
notes  as  a  fund  or  capital  to  transact  business  when  organized,  prior 
to  organization  such  applications  are  executory  proposals  for  insur- 
ance and  for  the  issue  of  a  policy  when  the  company  shall  have 
been  organized.'  Where  an  act  authorizes  the  proposed  company 
before  final  organization  to  make  agreements  for  a  certain  amount  of 
insurance  and  take  certain  described  notes  therefor,  the  act  applies 

'  See  Planter's  Ins.  Co.  v.  Comfort,  mark  the  amoant  to  be  credited  to  each 

50  Miss.   662 ;   White  v,   Haight,   16  member ;  bat  all  credits  to  the  seller 

N.  Y.  310  ;  Snn  Mut.  Ins.  Co.  v.  Mayor,  are  received  and  credited  on  hisobliga- 

8  Barb.  (N.  Y.)  450.  tion  to  pa/  the  shares  subscribed  for 

'  See  a  pecaliar  plan  in  Mich.  Building  by  him  ;  and  hence  he  ultimately  pays 

k  Say.  Ass'n  r.  McDevitt,  77  Mich.  1,  less  as  the  general  fund  is  reinforced, 

where  there  was  a  peculiar  co-operative  He  continues  a  member,  unless  expel  led  ^ 

saving  association  established  by  statute  till  dissolution.      After  a  sale  to  the 

in  Michigan,  Act.  No.  206,  Laws  1877,  c.  company  he  cannot  sell  to  any  one  else, 

119,  How.  Stat.,  formed  to  establish  fru-  for  there  is  no  way  provided  by  which 

gality.    Each  member  has  shares,  pays  he  can  again  become  a  member,  as  the 

dues,  and  may  sell  to  the  body  in  ad-  share  is  gone. 

vance  of  its  dissolution,  which  benefits  '  Wardle  v.  Townsend,  75  Mich.  385  ; 

him  by  getting  his  profit  in  advance.   In  White  v.  Haight,  16  N.  Y.  310. 

selling  to  the  company  he  discounts  his  'Granite  State  Mut.   Aid  Ass'n  r. 

shares  and  also  pays  interest  equal  to  Porter,  58  Vt.  581. 

the  par  value;  which  discount  and  >  Oentt^.  Mfrs.  &Merch.  Mat.  Ins.Co., 

interest  benefit  all,  because  it  is  ap-  107  111.  652 ;  Chesbrough  v.  Wright, 

plied  equally  on  all  shares  and  accele-  51  N.  Y.  662. 

rates  the  company's  dissolution,  when  <  Granite  State  Mat.   Aid  Ass'n  r. 

all  periodic  payments  cease.   The  seller  Porter,  58  Vt.  581. 

gets  no  more  than  the  price,  and  the  ^  Gent  v.  Mfrs.  &  Meroh.  Mat.  lua. 

shares  bought  remain  on  the  books  to  Co.,  107  111.  652. 
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only  to  sach  kinds  of  notes,  and  does  not  impliedly  allow  the  com- 
pany to  take  others  of  a  different  character  before  the  corporation 
is  finally  completed.^  In  a  contest  as  to  whether  the  requisite 
amount  has  been  raised  prior  to  doing  business,  the  mere  absence 
of  an  entry  on  the  books  of  the  company  does  not  prove  that  such 
a  sum  has  not  been  collected.' 

44.  Some  companies  are  formed  strictly  on  a  co>ope?ative  plan 
with  neither  capital,  reserve  funds,  nor  accumulations  of  funds  to 
pay  losses,  but  pay  losses  by  assessments  upon  their  members  as 
the  contingency  insured  against  may  occur.  They  are  simply  based 
on  the  mutual  agreement  of  the  members  of  the  associations  to  re- 
spond to  assessments  for  the  payment  of  losses  in  such  manner  as  is 
provided  by  the  rules  of  the  company  or  association,  and  the  failure 
to  do  this  usually  operates  to  cancel  the  insurance  of  the  member  so 
failing  to  perform  his  part  of  the  mutual  agreement.'  But  the  plan 
pointed  out  by  the  charter  must  be  pursued.  In  Illinois  the  charter 
of  a  company  on  one  of  the  usual  mutual  plans  was  amended  so- as 
to  do  business  on  the  non-participating  plan,  and  business  was  com- 
menced on  a  co-operative  plan  not  indicated,  each  policyholder  being 
charged  a  member's  fee  and  assessed  a  fixed  sum  on  a  member's 
death.  There  was  a  provision  of  forfeiture  for  failure  to  pay  an 
assessment,  and  an  agreement  to  make  good  any  deficiencies  on  the 
insurer's  failure  to  collect  them.  But  it  was  held  not  to  be  a 
company  contemplated  in  the  charter  or  amendment,  as  the  policy- 
holders had  no  voice  in  the  management  nor  control  over  the  profits  ; 
besides,  the  payments  were  purely  optional  and  the  company  a  mere 
machine  for  collecting  assessments.*  Rose  v.  Gourlay^  is  an  illus- 
tration of  the  structure  of  a  club  or  association  of  underwriters. 
The  members  are  of  two  classes,  underwriters  and  brokers,  and  all 
the  underwriting  is  done  through  the  brokers,  each  of  whom  has  a 
set  of  underwriters  for  whom  he  acts,  and,  as  a  rule,  they  only  do 
business  with  one  another.  There  is  a  committee  on  admissions,  and 
if  not  satisfied  with  the  financial  standing  of  the  applicant  they  re- 
quire a  guarantee.     In  this  case  the  policies  underwritten  do  not 

1  Williams  r.  Baboock,  25  Barb.  (N.        *  Granite  State  Mut.  Aid  Ass'ii  v, 
Y.)  109.  Porter,  58  Vt.  581. 

*  Nat.  Mat.  Ins.  Co.  v,  YeomanS|  8        *  Re  Protec'n   L.  Ins.  Co.,   9  Biss. 
B-  1.25.  (N.  D.  111.)  188. 

»  16  C.  S.  C.  (4th  ser.)  1132. 
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bear  reference  to  the  guarantees,  but  the  policies  are  accepted  on  the 
assumption  that  the  committee  is  satisfied  as  to  the  member's  stand- 
ing or  has  got  a  guarantee.  The  special  point  that  arose  in  the  case 
was  whether  the  brokers,  insuring  for  their  clients,  could  along  with 
the  association  enforce  such  guarantees,  or  whether  the  guarantees 
were  merely  tests  of  estimating  the  member's  financial  standing,  and 
it  was  held  the  guarantee  was  exacted  by  the  association  with  a  view 
to  enforcement,  on  account  of  the  insured,  and  consequently  the 
broker  had  on  behalf  of  his  client  kJus  qucesitum  in  the  guarantee, 
which  gave  a  title  to  sue. 

45.  It  is  not  uncommon  to  find  a  company  dividing  its  business 
into  separate  branches  or  classes  of  risks.  It  has  been  held  there 
is  nothing  in  the  English  Companies'  Act  of  1862  to  preclude  the 
introduction  by  the  articles  of  two  distinct  classes  of  members,^  as, 
for  example,  shareholders  and  assurance  members  not  holding 
shares.  Subscriptions  for  insurance  in  a  particular  class  of  risks 
of  A  mutual  company,  made  shortly  before  its  vote  to  adopt  the  pro- 
visions of  the  statute'  allowing  a  class  division,  may  be  considered 
after  the  lapse  of  several  years  without  objection  from  the  company 
or  the  peraons  insured,  as  a  part  of  the  sum  required  by  the  statute 
to  make  up  the  amount  required  to  be  subscribed,  before  issuing 
policies,  in  an  action  to  recover  upon  a  deposit  note  of  a  subsequent 
member.' 

46.  Sometimes,  besides  the  fund  originally  required,  the  company 
is  authorized  to  raise  an  additional  fund,  termed  a  guarantee  capital.^ 
Irrespective  of  any  express  authority  in  its  charter,  it  was  held  in 
Connecticut  a  mutual  company  may  establish  a  guarantee  fund  for 
the  purpose  of  giving  itself  credit  and  of  inducing  persons  to  take  out 
policies.'  Though  in  New  Jersey  it  was  held  that  the  fund  authorized 
by  the  charter  was  the  only  fund  liable  for  debts,  and  that  a  guarantee 
fund  raised  by  bonds  and  mortgages,  to  the  subscribers  of  which 
was  paid  out  of  the  company's  earnings  six  per  cent,  on  the  amount 
of  their  contribution,  was  beyond  the  charter  and  could  not  be 

>  Winston's  Case,  12  Ch.   D.   239.  <  Traders*   &    Meohan.   Ins.   Co.  o. 

See  Bath's  Case,  8  Cli.  D.  334.  Brown,  142  Mass.  403. 

^>  Act  of  1849,  c.  104,  §  2,  Mass.  ^  Hope  Mut.  L.  Ins.  Co.  v.  Weed,  28 

*  Cit.  Mat.  F.  Ins.  Co.  r.  Sortwell,  8  Conn.  51  ;  Hope  Mat;  L.  Ins.  Co.  r. 

AHen  (Mass.),  217.  Perkins,  38  N.  Y.  404. 
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enrorced  from  the  subscribers  to  pay  the  debts  of  the  company.^ 
In  any  event  the  creation  and  disposal  of  such  a  fund,  if  valid,  would 
depend  on  the  statute  or  on  the  contract  creating  it.'  Thus,  where 
a  mutual  company  in  Massachusetts,  incorporated  in  1848,  subject 
to  the  provisions  of  the  Rev.  Stat.  c.  37,  was  authorized  sub- 
sequently, on  receiving  a  guarantee  capital  from  subscribers,  to 
make  insurance  '^  otherwise  than  on  the  mutual  principle,"  though 
subject  to  these  and  all  subsequent  statutes  as  to  insurance ;  that  of 
1856,'  directing  that  all  business  done  by  each  department  should  be 
kept  separate,  and  passed  by-laws  treating  funds  arising  from  both 
departments  as  one,  though  the  business  of  each  was  kept  separate ; 
and  later  having  a  large  surplus  from  the  stock  department  the 
company  voted  to  discontinue  the  stock  department  and  to  redeem 
the  guarantee  fund,  it  was  held  on  a  bill  against  the  shareholders 
of  the  guarantee  fund  by  the  company,  that  the  by-laws  were  void, 
the  funds  had  rightly  been  kept  separate,  and  that  the  shareholders 
of  the  guarantee  capital  were  entitled  to  such  surplus.^  In  Pender- 
gast  V.  Gommer.  Mut.  Mar.  Ins.  Co.,*  the  members  agreed  "  to  pay 
the  said  company  on  demand  the  sums  set  opposite  their  respective 
names,  or  such  parts  thereof  as  may  from  time  to  time  be  called  in 
for  the  use  of  the  said  company,  the  same  to  be  payable  either  in 
money  or  notes."  The  subscription  was  not  to  be  assessed,  but  was 
to  be  retained  as  a  guarantee  fund,  but  the  subscribers  were  to  have 
the  privilege  of  giving  stock  notes  payable  in  advance  of  premiums, 
as  should  seem  judicious  to  the  directors,  to  be  repaid  in  premiums, 
and  all  such  sums  should  be  in  full,  to  the  extent  paid,  of  all  liability 
on  the  subscription,  and  it  was  held  the  agreement  created  only  a 
contingent  liability  on  the  part  of  the  subscribers,  as  there  was  an 
implied  implication  by  the  company  to  issue  policies  and  thus 
enable  the  subscribers  to  discharge  their  liability  on  the  subscrip- 
tion, and  that  on  its  insolvency  its  inability  to  perform  its  part 
absolved  the  subscribers  from  liability  either  to  the  corporation  or 
its  creditors.     In  Russell  v.  Bristol,'  on  the  insurance  commissioner 

1  Trenton  Mat.  L.  &  F.  Ins.  Co.  v,  <  C.  252,  §  36. 

HcKelway,  1  Beaa.  Ch.  (N.  J.)  133.  ^  Duff  v.  Can.  Mat.  Ins.  Co.,  6  Ont. 

'  See  Britton  v.  Supreme  Council,  46  Ap.  238. 

N.   J.   Eq.   102;   Re  Home  Provident  *  15  Gray  (Mass.),  257. 

Safety  Fund    Ass'n,   129  N.  Y.  288;  «  50  Conn.  221. 
Be  Equit.  Reserve  Fund  L.  Ass'n,  131 
lb.  354. 
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declaring  a  deficiency  of  assets,  a  guarantee  capital  was  subscribed 
under  an  agreement  which  provided  that  the  subscribers  should 
transfer  securities  to  the  amount  of  their  subscriptions  to  the  com- 
pany, the  income  of  which  should  be  paid  to  them,  and  the  company 
was  to  pay  interest  for  their  use,  and  if  not  used  the  securities  were 
to  be  returned  in  three  years.  A.  subscribed  $10,000,  transferring 
the  necessary  security,  which,  on  his  subsequent  death  at  the  expi- 
ration of  three  years,  was  retransferred  to  his  estate.  The  com- 
pany afterwards  becoming  insolvent,  brought  upon  suit  by  the  re- 
ceiver for  the  $10,000  and  the  security  from  A.'s  executor,  the  court 
held  A.'s  obligation  was  not  paid  by  the  transfer  of  the  security 
originally  to  the  company,  but  only  secured,  and  the  right  of  action 
accrued  when  the  demand  was  made  by  the  receiver.  When  the  char- 
ter prescribes  the  accumulation  of  a  fund  for  a  class  of  beneficiaries, 
and  a  subsequent  act  enlarged  its  scope,  giving  the  body  the  right 
to  establish  a  fund  for  others,  this  does  not  help  one  outside  the 
original  class  if  an  additional  fund  has  not  been  accumulated  under 
the  new  act.*  Where  certain  leading  members  of  a  company  agreed 
to  give  their  notes  respectively  payable  in  a  year,  receiving  a  com- 
mission of  six  per  cent,  on  their  amount  so  long  as  the  company 
should  hold  the  security,  it  was  held  an  assessment  thereon  after 
the  company's  regular  assets  were  exhausted  could  be  made  on  the 
whole  note  without  allowing  the  member  a  deduction  for  commis- 
sion, but  that  he  should  look  to  the  company  like  any  other  creditor 
for  his  commission.*  A  co-operative  company  even  does  not  neces- 
sarily lose  its  character  by  the  presence  of  a  guarantee  fund, 
created,  not  for  the  payment  of  losses,  but  simply  as  a  guarantee  of 
the  payment  of  assessments.'  A  beneficial  society  usually  is  sub- 
stantially an  insurance  company,  and  its  certificates  in  legal  contem- 
plation policies  of  insurance,  and  in  most  respects  is  governed  by 
the  general  rules  which  apply  to  insurance  contracts,  unless  other 
rules  owing  to  the  peculiarity  of  the  individual  charter  happen  to 
make  a  difierence.^ 

1  Britton  v.  Sapreme  Coancil,  46  N.  *  State  v.  Bankers'  &  Meroh.  Mnt. 

J.  £q.  102.  Ben.  As8*n,  23  Kan.  499. 

'  Hope  Mat.  L.  Ins.  Co.  v.  Weed,  28  ^  Presbyterian  Assur.  Fund  v.  Allen, 

Conn.  51 ;  see  also  Re  Cal.  Mnt.  L.  Ins.  7  N.  East.  R.  (Ind.)  317. 
Co.,   81   Cal.   364;    Burdon    v.  Mass. 
Safety  Fand  Ass'n,  147  Mass.  360. 
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47.  It  has  been  often  said  that  the  members  of  a  mutual  in- 
surance company  become  associated  together  in  a  manner  partaking 
of  the  nature  of  limited  or  special  partners.^  But  neitlier  a  mutual 
nor  co-operative  company  is  technically  a  partnership,'  and  the 
liability  of  their  members  is  not  joint  and  several,  but  the  principle 
is  that  each  one  contracts  that,  in  respect  of  a  certain  sum  or 
premium  to  be  levied  by  a  pro  rata  contribution  on  the  amount  for 
which  he  himself  is  insured,  he  will  contribute  to  pay  the  con- 
tingency insured  against  which  may  occur  to  any  other  member ; 
but  there  is  no  participation  by  any  member  in  respect  of  the  lia- 
bility of  any  other  in  regard  to  solvency,  default,  or  dishonesty.' 
Nor  is  a  beneficial  society  a  partnership,*  but  it  is  governed  rather 
by  the  rules  applicable  to  a  club,  and  the  authority  of  its  officers  and 
committee  depends  on  its  constitution  and  rules.  Thus  where  the 
object  of  a  company  is  benevolent,  and  some  of  the  members  con  - 
tract  for  objects  outside  the  charter,  as  to  build  and  purchase  land 
for  a  temple,  those  members  only  were  held  bound  who  acquiesced, 
but  the  rest  would  not  be  bound  as  partners.'  And  though  the  in- 
dividual members  of  a  benevolent  voluntary  unincorporated  associa- 
tion may  become  responsible  to  outsiders,  they  would  not,  inter  se^ 
beyond  the  limit  of  their  own  agreement.*  There  is  no  trust  re- 
lation between  a  policyholder  in  a  mutual  company  and  the  com- 
pany ;  therefore,  it  has  been  held  a  suit  in  equity  cannot  be  sustained 
upon  that  theory.^  But  a  mutual  company  cannot  contract  with  one 
policyholder  on  a  different  plan  from  the  others  as  to  the  premium.* 

48.  The  principle  of  mutuality  may  exist  whether  the  persons 
constituting  the  company  contribute  either  cash  or  assessable 
premium  notes.*    In  Mygatt  v.  N.  Y.  Protec.  Ins.  Co.,'*  where  a 

1  Erngh  v.  Lyoom.  F.  Ins.  Co.,  77  *  Glevenger  v.  Mat.   L.  Ins.  Co.,  2 

Pa.  St.  15.  Dak.  114. 

s  Cohen  v.  N.  Y.  Mnt.  L.  Ins.  Co.,  50  *  See  Spruance  v.  Farmers'  &  Merch. 

X.  Y.  610.  Ins.  Co.,  9  Colo.  73  ;  111.  P.  Ins.  Co.  »• 

s  See  Redway  o.  Sweeting,  L.  R.  2  Stanton,  57   111.  354 ;   State  v.  Mfrs. 

Exch.  400  ;  Re  Lond.  M.  Ins.  Ass'n,  8  Mat.  F.  Ins.  Co.,  8  West.  R.  258  (Mo.)  ; 

Eq.  Cas.  176.  White  v.  Haight,  16  N.  Y.  310  ;  Mygatt 

<  Brown  r.  Stoerkel,  74  Mich.  269.  v.  N.  Y.  Protec'n  Co.,  21  N.  Y.  52 ; 

*  Ash  V,  Guie,  10  Ins.  L.  J.  (Pa.)  807.  Ohio  Mat.  Ins.  Co.  v.  Marietta  Woolen 

«  Kuhl  V.  Meyers,  35  Mo.  Ap.  206.  See  Factory,  3  Oh.  St.  348  ;  Un.  Ins.  Co.  v. 

Re  Lond.  M.  Ins.  Ass'n,  8  Eq.  Cas.  176.  Hoge,  21  How.  35. 

'  Taylor  v.  Charter  Oak  L.  Ins.  Co.,  »  21  N.  Y.  52. 
59  How.  Pr.  (N.  Y.)  468. 
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company  was  organized  under  the  general  act  to  insure  on  the 
mutual  plan,  it  was  held  to  have  power  to  issue  policies  upon  the 
payment  of  a  fixed  premium  without  provision  for  any  contingent 
liability  of  the  insured.  In  Rundle  v.  Kennan,^  the  statute  under 
which  a  mutual  company  was  organized  did  not  allow  a  cash  premium, 
as  is  usual  in  stock  companies,  yet  the  court  held,  as  all  the  property 
insured  was  liable  to  assessment  and  all  the  insured  were  members, 
that  the  issue  of  a  policy  for  a  premium  in  cash  was  not  an  ultra  viren 
contract.  Not  infrequently  the  stock  and  mutual  plan  are  combined. 
Where  the  charter  provided  the  company  should  insure  on  the 
mutual  or  cash  plan,  and  authorized  the  issue  of  stock,  and  the 
by-laws  provided  it  should  be  only  a  mutual  company  and  no  stock 
issued,  it  was  held  the  company  could  not  be  dissolved  on  account 
of  its  failure  to  issue  stock,  as  it  was  a  mutual  company.'  And 
where  a  company  authorized  to  do  business  on  the  stock  and  mutual 
principle  was  ordered  on  a  suggestion  of  insufficient  assets  to  have 
its  shareholders  pay  a  certain  sum  of  money  and  a  per  cent,  on  stock 
into  the  treasury,  instead  of  which  securities  were  taken,  it  was 
held,  though  not  a  compliance  with  the  order,  that  the  company  might 
insure  on  the  mutual  plan  alone,  which  did  not  need  the  money  or 
stock  to  be  paid  up.'  Where  a  charter  of  a  mutual  insurance  com- 
pany was  amended,  incorporating  it  as  a  stock  company,  it  was  held 
that  the  amendment  made  it  one  body,  and  the  revocation  of  the 
amended  charter  would  amend  both.^ 

49.  It  was  held  in  Illinois,  where  the  charter  permitted  a  mutual 
company  to  receive  premiums  in  money  and  take  risks  in  the  same 
manner  as  a  stock  company,  that  one  insuring  and  paying  the  pre- 
mium in  cash  will  not  be  held  a  ^'  member"  of  the  company.'  And  the 
word  "  member,"  as  used  in  the  provision  of  the  New  York  Act  of 
1853,  section  107,  allowing  the  company  to  sue  any  of  its  members 
or  shareholders,  and  ^'  members  or  shareholders"  to  sue  it,  means 
the  same  as  shareholders,  and  does  not  apply  to  policyholders  who 
were  not  necessarily  members  of  the  company.'  Where  the  articles 
of  association  of  an  English  unlimited  insurance  society  provided 

1  79  Wis.  492.  <  Com'th  f^  Mfrs.  Ins.  Co.,  2  lb.  426. 

>  Ck)m'th  0.  Merch.  &  Meohan.  Ins.  *  111.  F.  Ins.  Co.  r.  Stanton,  57  111. 

Co.,  2  Pear.  (Pa.)  428.  354. 

*  Com*th  0.  Eittanning  Ins.  Co.,  2  ^  People   v.  Seourit^  L.  k  Ann  ait  j 

lb.  430.  Co.,  78  N.  Y.  114. 
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that  there  should  be  two  classes,  shareholders  and  assurance  mem- 
bers who  were  policyholders,  and  who  participated  in  the  profits, 
and  that  when  the  shareholders  should  be  paid  off  under  the  scheme 
the  company  should  consist  of  the  members  only,  the  shareholders 
in  the  meantime  to  have  6  per  cent,  on  their  paid  up-calls,  and  every 
third  year  one-fourtb  of  the  profits  the  other  three-fourths  being 
carried  to  the  assurance  fund  and  appropriated  by  way  of  a  bonus 
to  the  policies  of  the  participating  policyholders  who  had  paid 
premiums  for  five  years,  it  was  held  on  the  company  being  wound 
up  before  the  shareholders  had  been  paid  off  that  the  participating 
policyholders  were  contributing  members,  but  that  they  could  not 
be  called  on  to  contribute  till  the  shareholders  had  been  exhausted  ; 
and  as  the  assured  members  did  not  directly  participate  in  the  pro- 
fits the  presumption  of  law,  that  in  the  absence  of  express  stipula- 
tion partners  must  share  losses  in  the  same  proportion  as  they  share 
profits,  did  not  apply.^ 

50.  An  applicant  for  insurance  becomes  a  member  of  a  mutual 
company  when  the  contract  of  insurance  is  completed.'  Where  the 
articles  of  association  provided  that  no  one  should  be  registered  till  he 
should  have  signed  an  agreement  to  become  a  member,  and  that  pay- 
ment of  a  premium  entitled  a  registered  policyholder  to  become  a 
member,  and  the  applicant  had  signed  a  proposal  which  was  to  be 
the  basis  of  a  policy,  and  thereby  agreed  to  execute  the  articles  of 
association  when  required,  and  the  policy  recited  the  proposal  and 
that  the  applicant  had  agreed  to  become  a  member  on  the  basis  of  the 
contract,  and  that  the  policy  was  subject  to  the  articles  of  associa- 
tion, and  the  premiums  were  paid,  it  was  held  that  by  signing  the 
proposal  which  engrafted  the  articles  of  association,  and  by  paying 
premiums,  the  applicant  had  acceded  to  the  articles  and  become  a 
member,  and  that  the  court  could  rectify  the  omission  of  her  name  on 
the  register.'  Where  the  plaintiff  sent  in  an  application  and  paid  a 
premium  before  the  formal  organization  of  the  company,  but  was 
one  of  the  number  requisite  to  begin  business,  and  at  a  later  meeting 

>  Albion  L.  Assur.  Soo.,  16  Oh.  D.  hanna  Mat.  F.  Ins.  Co.,  14  Ins.  L.  J. 

83.  913   (Pa.);   Eilenberger  t;.    Protective 

t  Mat.  B.  Ins.  Co.  v.  Miller  Lodge,  Mat.  F.  Ins.  Co.,  89  Pa.  St.  464. 

Etc.,  Odd  Fellows,  58  Md.  463;  Cam-  *  Re  Albion  L.  Assur.  Soo.,  16  Ch. 

berUnd  Val.  Mat.  Proteo.  Ck>.  v,  Schell,  D.  83. 
29  Pa.  St.  31 ;    Nassaaer  v.  Basque- 
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it  was  resolved  that  as  the  requisite  number  of  applications  had 
been  had  the  company  should  now  issue  policies,  and  that  ^'  applica- 
tions for  insurance  or  for  any  change  in  the  policy  of  insurance  in 
all  cases  shall  be  passed  upon  and  approved  or  rejected  by  at  least 
two  directors"  etc.,  it  was  held,  a  loss  occurring  the  next  day  after 
the  meeting,  that  the  applicant  was  a  member,  because  the  by-law 
must  either  be  considered  as  waived  or  else  that  the  applicant  had 
been  a  member  before  the  by-law  was  passed ;  for  as  his  application 
was  a  necessity  to  the  completion  of  the  organization,  he  would  with 
other  members  have  been  liable  for  a  loss  on  any  policy,  and  there- 
fore he  must  also  be  entitled  to  recover  on  a  loss.^ 

51.  When  a  member  is  about  to  join  a  mutual  company  it  has 
been  more  than  once  held  that,  though  he  is  presumed  to  know  the 
general  nature  and  structure  of  the  body  he  is  about  to  enter,'  yet 
pending  the  negotiations  prior  to  the  completion  of  the  contract  he 
will  not  be  bound  by  the  rules  or  by-laws  of  the  body  which  apply 
to  the  formation  of  the  contract,  unless  brought  to  his  notice,  but 
that  up  to  the  completion  of  the  contracts  he  acts  merely  as  a 
stranger.* 

52.  After  the  contract's  completion  the  member  is  certainly 
bound  by  any  valid  by-law  which  may  exist,  and  will  be  held  to 
have  implied  knowledge  of  its  terms.*     It  has  been  suggested  that 

1  Van  Slyke  V.  Trempealean  Co.  Far-  a  false  sarvej,   and    that  the   a^ent 

mers'  Mut.  F.  Ins.  Co.,  48  Wis.  683.  making  the  survey  should  be  agent  of 

<  Van  Buren  v.  St.  Joseph  Co.  Village  the  insured  ;   since  the    insured    was 

F.  Ins.  Co.,  28  Mich.  398 ;  Wardle  v.  bound  to  know  the  rules  of  the  oom- 

Townsend,  75  lb.  385  ;  Van  Loan  v.  panj  he  was  about  to  join  ;  but  this 

Farmers*  Mut.  F.  Ins.  Co.,  90  N.  Y.  case  can  scarcely  be  considered  as  law 

280 ;  Susquehanna  Ins.  Co.  v.  Perrine,  in  Pennsylvania  now. 

7  W.  &  S.  (Pa.)  348.  *  See  Lattomus  v.  Farmers'  Mut.  P, 

»  Cumberland  Val.  Mut.  Protec.  Co.  Ins.  Co.,  3  Hous.  (Del.) 404  ;  Protec.  L, 

V.  Schell,  29  Pa.  St.  31 ;  Nassauer  t7.  Ins.  Co.  v.  Foote,  79  111.  361 ;  Covenant 

Susquehanna  Mut.  F.  Ins.  Co.,  14  Ins.  Mut.  L.  Beu.  Ass*n  t;.  Spies,  114  lb. 

L.   J.  (Pa.)  213 ;  Bilenberger  v.  Pro-  463 ;  111.  Mut.  F.  Ins.  Co.  v.  Marseilles 

tectiveMut.  F.  Ins.  Co.,89Pa.  St.464;  Mfg  Co.,  1  Qil.  (111.)  236;  Bauer  r. 

Smith  V.  Ins.  Co.,  24  lb.  320 ;  Mut.  Ace.  Samson  Lodge,  102  Ind.  262;   Pfister  v. 

&  L.  Ass'n  V,  Kayser,  14  W.  N.  C.  (Pa.)  Gerwig,  122  lb.  667  ;  Holland  v,  Taylor, 

86.     It  was  held  in  Susquehanna  Ins.  Ill  lb.  121 ;  Simeral  ir.  Dubuque  Mut. 

Co.  t>.  Perrine,  gupra,  where  it  was  pro-  F.  Ins.  Co.,  18  Iowa,  319  ;  Coles  r.  Iowa 

vided  by  the  act  of  incorporation  that  a  State  Mut.  Ins.  Co.,  18  lb.  425  ;  Walsh 

party  insured  ipso  facto  becomes  a  mem-  v.  iBtna  L.  Ins.  Co.,  30  lb.  133 ;  Miller  r. 

her,  he  will  be  bound  by  a  by-law  as  to  Hillsborough  F.  Assur.  Ass'n,  42  N.  J. 
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while  a  member  in  a  mutaal  company  is  bound  to  know  the  rules, 
this  must  not  be  understood  as  relating  to  mere  regulations  adopted 
bj  the  officers  of  the  company  in  regard  to  the  transaction  of  busi- 
ness, directions  to  agents,  and  the  like,  but  rather  to  such  rules  as 
enter  into  the  charter  or  by-laws  of  the  company  whereby  the  right 
and  liability  of  its  members  are  fixed.^ 

53.  It  is  obvious  that  a  by-law  must  be  valid  to  bind  the  mem- 
bers. Where  the  charter  confers  the  power  to  pass  by-laws  exclud- 
ing any  member  from  its  benefits  for  failure  to  pay  interest  on  his 
note,  a  by-law  prescribing  the  form  of  a  policy  which  contained  a 
stipulation  for  suspension  on  a  default  is  a  proper  exercise  of  such 
a  power.^  The  constitution  obviously  must  govern  when  there  is  a 
conflict  between  it  and  the  by-law.*  Where  the  company  has  con- 
strued its  own  charter  in  its  certificate  of  membership  and  its  by 
laws,  it  has  been  held  it  cannot  afterwards  set  up  against  a  member 
that  such  construction  was  wrong.^  The  beneficiary  under  a  policy 
is  bound  by  the  by-laws  and  contract  of  the  insured  with  the  asso- 
ciation as  well  as  the  insured.^ 

54.  Though  bound  by  by-laws  existing  at  the  formation  of  the 
contract,  and  by  all  reasonable  regulations  which  the  company  may 
thereafter  pass  as  to  its  government,^  the  insured  is  not  bound  by 
by-laws  passed  subsequently  to  his  membership  the  effect  of  which 
is  to  modify  or  change  the  contract  of  insurance  and  to  which  he  has 
not  assented.'    Nor  will  the  insured's  assent  be  implied  to  a  by-law 

Eq.459;  BeUeville  Mat.  Ins.  Co.  v.  Van  >  Webb  v,  Mut.  F.  Ina.  Co.,  63  Md. 

Winkle,  1  Beas.  (N.  J.)  333;  Woodfin  213. 

r.  AshevUle  Mut.  L.  Ids.  Co.,  6  Jones  '  Sherry    v.    Operative    Plasterers* 

(N.  C,)558;  Boyle  v.  N.  C.  Mut.  F.  Mut.  Un.,  20  Atlan.  R.  (Pa.)  1062. 

Ina.  Co.,  7  lb.  373 ;  Mitchell  v.  Lyconi-  *  Ky.  Mut.  L.  Ins.  Co.  r.  Calvert,  9 

ing  Mat.  Ins.  Co.,  61  Pa.  St.  402  ;  Bur-  Ins.  L.  J.  (Ky.)  529. 

ger  V.   Farmers'  Mut.  Ins.  Co.,  71  lb.  '  Oray  r.  Supreme  Lodge,  118  Ind. 

422;  Supreme  Lodge,  Etc.,  v.  Grace,  60  293. 

Tex.  569 ;  Splawn  v.  Chew,  60  lb.  532.  ^  6a.   Mason.   Mut.   L.    Ins.  Co.   r. 

See  also  Willcntts  v.  Northw.  Mut.  L.  Gibson,  52  Ga.   640 ;  Streit  v,  Cit.  F. 

luB.  Co.,  81  Ind.  300 ;  Van  Bnren  r.  St.  Ins.  Co.,  29  N.  J.  Eq.  21. 

Joseph  Co.  Village  F.  Ins.  Co.,  28  Mich.  ^  See  Supreme  Commandery  v.  Aiiis- 

398;   Coleman  i;.  Supreme   Lodge,  14  worth,  71  Ala.  436  ;  Becker  &.  Farmers' 

Ins.  L.  J.  (Mo.)  635  ;  Redstrake  v.  Cum-  Mut.  F.  Ins.  Co.,  48  Mich.  610  ;  Stewart 

berland  Mut.  F.  Ins.  Co.,  44  N.  J.  L.  r.  Lee  Mut.  F.  Ins.  Ass'n,  64  Miss.  499  ; 

294.  Cox  V,  Farmers'  Mut.  F.  Assur.  Ass'n, 

^  Walsh  r.   ^tna  L.   Ins.   Co.,   30  3  Atlan.   R.  (N.  J.)  122;  Ins.  Co.  r. 

Iowa,  133.  Coonor,  17  Pa.  St.  136  ;  Rosenberger  v. 
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inconsistent  with  the  charter.^  But  where  the  insured  member, 
either  expressly  or  impliedly  contracts  to  be  bound  by  future  by- 
laws not  in  existence  at  the  time  of  the  contract,  a  subsequent  by- 
law will  bind  him,'  In  like  manner  it  has  been  held  that  a  rule 
benefiting  the  insured  which  was  not  contractual  may  at  any  time 
be  abrogated  by  the  corporation.' 

55.  The  statute  or  letters  patent  contain  the  powers  that  can  be 
exercised  by  an  incorporated  company,  and  therefore  the  company 
can  only  make  those  contracts  which  are  therein  expressly  or  im- 
pliedly permitted.^  But  a  policy  against  fire  issued  by  a  mutual 
company  is  not  necessarily  void  because  by  its  terms  it  extends 
beyond  the  time  limited  by  the  charter  for  the  company's  corporate 
existence,  for  the  loss  might  happen  within  the  prescribed  period.' 

56.  It  was  held  in  Western  v.  Genesee  Mut.  Ins.  Co.,*  that  a 
company  incorporated  in  the  State  of  New  York  and  authorized  to 
insure  the  property  of  all  persons  who  may  become  members,  may 
make  contracts  of  insurance  in  that  State  with  Canadians  as  to  their 
personalty  in  Canada.  It  has  been  contended  that  a  policy  on  a 
chattel  in  a  mutual  company  issued  to  a  plaintiff  who  had  no  in- 
terest in  it,  but  who  was  authorized  to  insure  it  for  the  owners, 
^'  for  whom  it  may  concern,"  was  void,  because  the  company  being 
mutual,  the  insurance  could  only  be  to  persons  interested,  though 
there  was  no  such  clause  in  the  charter  or  by-laws,  but  it  was  held 
even  if  there  had  been,  the  owner's  sanction  of  the  contract  would 
make  it  valid.^ 

57.  Only  such  perils  as  the  charter  contemplatejs  can  be  insured 
against.  Thus,  an  authority  to  insure  against  the  risks  attending 
an  inland  voyage  does  not  necessarily  include  a  foreign  or  sea-voy- 


Wash.  F.  Ins.  Co.,  87  lb.  207 ;  1819 ; 
Bradfield  o.  Un.  Mat.  Ins.  Co.,  9  W.  N. 
C.  (Pa.)  436 ;  Morrison  v.  Wis.  Odd 
Fellows'  Mut.  L.  Ids.  Co.,  59  Wis.  162 

1  Great  Falls  Mut.  F.  Ins.  Co.  v,  Har- 
vey, 45  (N.  H.),  292. 

'  See  Supreme  Commandery  o.  Ains- 
worth,  71  Ala.  436  ;  Supreme  Lodge  v. 
Knight,  117  Ind.  489  ;  Bogards  t*.  Far- 
mers' Mut.  Ins.  Co.,  79  Mich.  440  ;  Cur- 
rie  r.  Mut.  Assnr.  Soc.,  4  H.  &  M.  (Va.) 
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315 ;    Koru    v.    Mut.    Assur.    Soo.,    6 
Cranch, 192. 
>  Ir.  Catholic  Benev.  Ass'n,  11  Ins.  L. 

J.  307  (ln<l)- 

•  Froehly  o.  N.  St.  Louis  Mut.  Ins. 
Co.,  32  Mo.  Ap.  302;  Molson  o.  Com'd 
Assnr.  Mut.,  13  Rev.  Leg.  (Can.)  392. 

•  Huntley  v.  Merrill,  32  Barb.  (N. 
Y.)  626. 

•  12  N.  Y.  258. 

V  Cobb  r.  New  Bng.  Mut.  M.  Iub.  Co., 
6  Gray  (Mass.),  192. 


CHAP.  H.]  THE   PARTIES.*  [58. 

age.*  In  re  .Phoenix  L.  Assur.  Co.,'  the  deed  of  the  company 
described  it  as  a  life  company,  but  at  a  meeting  marine  risks  were 
resoWed  on,  which  fact  was  mentioned  in  the  annual  returns  to  the 
registry  office  and  in  reports  and  circulars,  and  on  one  occasion  this 
information  was  sent  with  a  dividend  warrant.  A  deed  for  marine 
business  was  executed  by  certain  shareholders,  though  none  ap- 
peared to  object;  on  a  winding  up  after  a  year  and  a  half  of 
marine  business,  all  the  shareholders  not  having  voted  for  it,  it  was 
held  that  there  had  not  been  a  sufficient  acquiescence  as  to  the  exten- 
sion of  the  business  to  marine  risks.  In  re  Norwich  Provident  Ins. 
Soc.,*  the  company  was  organized  under  the  Joint  Stock  Companies' 
Act,^  and  the  deed  of  settlement,  after  providing  particularly  for  a 
great  many  incidents  of  life,  accident,  and  health  insurance,  em- 
powered the  company  '^  generally  to  make  and  effect  insurances 
against  all  and  every  kind  of  risk,  special  or  general,  which  may  be 
effected  according  to  law,"  which  was  held  to  include  fire  risks. 
Where  the  charter  authorizes  only  insurance  against  fire,  a  by-law 
recognizing  damages  by  lightning  imposes  no  obligation  on  the 
company  to  pay  for  any  loss  through  the  latter  agency.'  So  a 
company  authorized  to  insure  buildings  and  personalty  against  fire, 
lightning,  and  transportation  cannot  insure  against  accident  or  dis- 
ease resulting  to  horses.* 

58.  A  Kansas  mutual  company,  organized  under  the  Act  of 
188*5,  c.  132,  which  docs  not  possess  any  guarantee  fund,  cannot 
issue  policies  outside  the  State.^  A  company  forbidden  to  do 
business  ''  in  more  than  three  counties  in  this  State,  which  counties 
shall  be  named  and  set  forth  in  their  charter,"  cannot  issue  a  policy 
outside  this  limit.*  Sometimes  mutual  companies  are  confined  to 
towns  and  villages.* 

>  Webster  v.  Buffalo  Ins.  Co.,  7  Fed.  ^  Kan.  Home  Ins.  Co.  v.  Wilder,  43 

R.  399  (B.  D.  Mo.).  Kan.  731. 

*  2  J.  &  H.  441.  >  Eddy  v.  Meroh.,  Mfr's  &  Cit.  Mat. 
»  37  L.  T.  H.  8.  273.  F.  Ins.  Co.,  72  Mich.  651,  organised 
U&S  Vict.,  e.  110;  10  &  11  Viot.  under    Mich.    Laws   1873,   sec.   4249, 

C.78.  sec.  3. 

*  Andrews  v.  Un.  Mat.  F.  Ins.  Co.,        ^  Wardle    r.   Cummings,   86    Mich. 
37  Me.  256.  395. 

*  Rocbester  Ins.  Co.  v,  Martin,  13 
Minn.  59. 
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59.  Where  the  charter  authorized  insurance  by  members  on 
^^  their  dwelling-houses,"  giving  a  lien  on  the  buildings  to  secure 
assessments,  a  policy  on  a  dwelling  owned  by  a  husband  on  his  wife's 
land  would  be  bad,  because  not  his  dwelling,  and  no  lien  could  exist 
on  it  in  the  company's  favor.^  But  though  the  principal  object  of  a 
company  may  be  to  contract  in  a  mutual  manner,  and  .to  make  the 
premium  notes  liens  on  realty,  the  right  to  insure  ^^  any  kind  of 
property"  must  certainly  include  personalty.*  Where  the  charter 
only  authorizes  an  insurance  provided  the  insured  has  a  fee  simple 
unencumbered,  and  not  a  less  estate,  etc.,  a  policy  to  one  on  his 
encumbered  realty  is  bad.'  Where  the  charter  restricts  insurances 
to  owners  or  mortgagees  of  realty,  a  husband's  right  of  ^^  home- 
stead," if  any^  in  buildings  he  insures  before  conveying  them  to  his 
wife,  would  not  be  insurable.^ 

If  a  "  town"  insurance  company,  without  a  majority  vote  of  the 
members,  cannot  insure  a  school-house,  a  policy  on  a  dwelling-house 
becomes  void  when  changed  to  a  school-house  without  such  vote.* 
And  a  prohibition  as  to  a  school-house  means  a  building  used  for 
school  purposes,  though  not  necessarily  a  District  school-house.* 
The  authority  to  insure  farm  buildings  does  not  cover  an  incubator, 
situated  on  half  of  an  acre,  and  used  solely  to  hatch  chickens  by 
artificial  means.'  The  power  to  insure  ^^  hay,  grain,  and  other  agri- 
cultural products  in  barns,  stacks,  or  otherwise  against  fire  and 
*  storms  and  hurricanes'  covers  '  growing  crops.'  "*  A  by-law  pro- 
hibiting an  insurance  in  excess  of  two-thirds  of  the  estimated  value 
of  property  has  been  considered  not  as  intended  to  be  a  condition  in 
the  contract,  but  rather  as  a  direction  to  the  oificers  in  making 
insurances.* 

>  Froehlj  v.  North  SI.  Louis  Mut.  Ins.        *  Lathe  r.  Farmers'  Mut.  F.  Ins.  (*o., 
Co.,  32  Mo.  Ap.  302.  55  Wis.  543. 

<  Allen  t;.  Mut.  F.  Ins.  Co.,  2  Md.lll.  «  Luthe  v.  Farmers'  Mut.  F.  Ins.  Co., 

See  Mut.  F.  Ins.  Co.  r.  Deale,  18  Md.  55  Wis.  543. 

2b'.  7  O'Neill  V.  Pleasant  Prairie  Mut.  F. 

>  Leonard  v.  Amer.  Ins.  Co.,  97  lud.  lus.  Co.,  71  Wis.  (>21. 

299  ;  De  Lancey  v.  Ins.  Co.,  52  N.  H.  *  Mut.   F.    Ins.   Co.   i;.   Dehaven,  5 

581  ;  Mut.  Assur.  Co.  v.  Mabon,  5  Call  Atlan.  R.  65  (Pa.). 

(Va.),  517  ;  Mut.  Co.  r.  Holt,  29  Grat.  •  Cumberland  Valley  Mut.  Prot.  Co. 

(Va.)  612.  V,  Schell,  29  Pa.  St.  31. 

*  Glaze  V.   Three   Rivers,  Etc.,  Ins. 
Co.,  87Miuh.349. 
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60.  Very  frequently  the  statute  law  and  charters  of  beneficial 
societies   point  out  special  classes  of  people  as   beneficiaries,  and 
when  this  is  done  an  insurance  for  a  beneficiary  outside  the  class  is 
invalid.    Thus  where  the  object  of  the  society  is  to  provide  insur- 
ance for  the  widows,  children,  and  dependents  of  the  insured,  the  in- 
surance cannot  go  beyond  this  class.^    The  use  of  the  word  "  family'* 
in  respect  of  such  a  company  has  been  held  to  mean  wife,  children, 
etc.*     In  Pennsylvania,  where  the  charter  expressed  the  object  to  be 
for  a  "  widow  or  orphan,"  a  designation  of  a  sister  was  held  good.* 
When  provisions  of  limitation  as  to  beneficiaries  analogous  to  the 
above  exist,  the  issue  of  an  ordinary  policy  payable  to  the  insured's 
executor,etc.,  is  bad  ;^  and  it  has  been  held  that  in  such  an  organization 
a  member  could  not  designate  his  ^'  estate"  as  beneficiary,  as  in  that 
event  creditors  might  take."*     Though  a  policy  "  for  the  benefit  of 
the  '  estate'  of  the  insured"  was  held  in  Florida  to  mean  his  family, 
where  there  was  nothing  to  show  affirmatively  it   was   not  so  in- 
tended ;  on  the  ground,  it  will  be  presumed  that  the  policy  was  made 
with  reference  to  an  Act,  in  existence  when  the  contract  was  made, 
which  directed  an  insurance  by  one  for  his  wife  and  children  to  be 
paid  to  them  in  equal  portions,  free  from  the  claims  of  creditors  ;  and 
parolevidence  was  admitted  to  show  the  insured  had  no  creditors  at  the 
issue  of  the  policy,  and  that  the  words  of  the  policy  were  intended 
to  apply  to  persons,  not  things.f    A  body  to  give  ^<  financial  aid  and 
benefit  to  widows,  orphans,  and  heirs  or  devisees  of  the  deceased 
members"  cannot  issue  an  endowment  certificate  payable  at  a  cer- 
tain age.^     And  an  agreement  that  mortuary  assessments  shall  form 
a  guarantee  on  a  Tontine  plan,  known  as  ''Tontine  Reserve  Fund," 
and  that  a  member  shall  draw  out  his  share  at  the  end  of  a  Tontine 
period,  is  illegal  under  the  provision  that  the  mortuary  fund  should 

>  See  Palmer  v,  Weloh,  132  III.  141  ;        >  Britton  v.  Supreme  Coancil,  supra. 
Van  Bibber  v,  Yau  Bibber,  88  Ky.  347  ;        '  Maneely  v.  Knights  of  Birmingham, 

Dnvall  9.  Goodson,  79  Ky.   224 ;    Ky.  115  Pa.  St.  305.   See  Supreme  Lodge  v\ 

Masonic  Mat.  L.   Ins.  Co.  v.  Miller,  13  Mai-tin,  12  Ins.  L.  J.  628  (Pa.). 
Bash.  (Ky.)  489  ;  Daniels  v.  Pratt,  143        '  Kelsall  u,  Tyler,  11  Ezoh.  513  ;  State 

Mass.  216  ;  Supreme  Council  v.  Smith,  v.  Standard  L.  Ass'n,  38  Oh.  St.  281. 
45  N.  J.  Bq.  466  ;    Britton  v.  Supreme        •  Daniels  v.  Pratt,  143  Mass.  216.  See 

Council,  46  lb.  102  ;  State  v.  Central  also  Stoelker  v.  Thornton,  88  Ala.  240. 
Oh.  Mat.  Relief  Ass'n,  29  Oh.  St.  399  ;        6  Pace  v.  Pace,  19  Fla.  438. 
State  V.  Standard  L.  Ass'n,   38  Oh.  St.        ^  Rockhold   v.  Canton  Mason.,  Etc., 

281.     See  also  Golden  Rule  v.  People,  Soo.,  129  111.  440. 
118  111.  492. 
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be  used  only  to  pay  death  losses.^  If  the  company  is  forbidden  to 
admit  any  one  under  ten  or  over  seventy,  it  may  take  minors  over 
ten  who  advance  their  charges.*  But  a  co-operative  company  organ- 
ized under  the  laws  of  New  York  of  1883,  c.  175,  cannot 
insure  the  lives  of  infants,  as  the  members  must  be  sui  jurist  But 
under  the  Massachusetts  Act  of  1885,  c.  183,  a  member  of  a  bene- 
ficial association  may  insure  for  his  own  benefit,  so  that  the  money 
will  go  to  his  estate.^  Where  the  insured  is  empowered  to  appoint 
the  benefit  to  a  special  class  of  relatives,  ^^or  as  he  shall  direct," 
^^  or  to  his  devisees,"  or  some  such  words,  this  has  been  held  to 
authorize  the  appointment  to  a  stranger.*  Where  the  object  was  to 
^^  secure  the  family  or  heirs  of  any  member"  and  the  certificate 
read  to  "A.  B.  (the  wife),  heirs,  administrators,  or  assigns"  and 
the  parties  had  no  children,  the  heirs  of  the  husband  were  allowed 
to  take  as  if  he  was  the  member.'  A  certificate  of  a  Massachusetts 
company  organized  under  the  Revised  Statutes  3630,  "  for  the  pur- 
pose of  mutual  protection  and  relief  of  its  members,"  and  for  paymeut 
of  stipulated  sums  of  money  to  the  ^^  families  or  heirs  of  deceased  mem- 
bers," which  were  made  payable  to  the  insured  member  or  to  **  any 
person  designated  by  his  will  or  his  heirs,  if  no  person  is  designated 
therein,  or  by  will,"  etc.,  would  not  go  to  a  stranger  in  blood.^ 
Where  a  son  designates  his  lodge  as  beneficiary,  it  has  been  held 
that  his  father  cannot  attack  the  legal  existence  of  the  lodge,  or  its 
capacity  to  take.^ 

61.  Apparently  the  limitation  of  the  statute  existing  at  the 
formation  of  the  contract  governs  the  member's  right  to  appoint, 
and  a  subsequent  statute  enlarging  such  right  is  immaterial.* 

62.  It  has  been  held,  a  company  is  bound  by  a  contract  ultra 

^  Chicago  Mut.  L.  Indemnity  Ass'n  v.  (Ky.)  ;  Daniels  v.  Pratt,  143  Mass.  216 ; 

Hunt,  127  III.  257.  Massey  v,  Mut.  Relief  Soc.,  7  N.  Bast. 

'  lb.  R.   619  (N.   Y.)  ;     Lamont  v.  Grand 

«  Re  Globe  Mat.   Benef.  Ass'n,   63  Lodge,  31  Fed.  R.  177  (N.  D.  Iowa). 
Hun  (N.  Y.)>  263,  see  §  ante,  15.  «  Mioh.  Mut.  Benef.   Ass'n  v,  Rolfe, 

*  Harding  v.  Littlehaie,    150  Mass.  76  Mich.  146. 
100.  ^  Nat.  Mut.  Aid  Ass'n  v.  Gonser,  43 

9  See  Stoeiker  v,  Thornton,  88  Ala.  Oh.  St.  1. 
240 ;  Bloomington   Mut.  Benef.   Ass'n        >  Bacon  v.  Brotherhood  of  Railroad 

o.  Blue,  120111. 121  ;  Mitchell  v.  Grand  Brakemen,  46  Minn.  303. 
Lodge,  70  Iowa,    360 ;  Adams  v,  Nat.        '  Supreme  Council  v.   Perry,  5    N. 

Mat.  Benef.  As8*n,    11  Ins.  L.  J.  710  East  R.  634  (Mass.). 
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vireg  after  part  performance ;'  but  the  contrary  has  also  been 
held.^  Where  the  insurer  voluntarily  insures  beyond  the  amount 
allowed  by  the  charter,  it  has  been  held  the  policy  is  valid  up  to 
the  amount  permitted.'  But  it  has  been  held  that  in  a  mutual  com- 
pany the  insurer,  after  part  performance,  is  certainly  not  estopped 
from  setting  up  the  plea  of  ultra  vires  against  a  member  who  is 
bound  by  the  charter  ;^  nor  is  the  member,  the  maker  of  a  premium 
note,  estopped  on  his  side  from  setting  up  the  plea  of  ultra  vires 
in  a  suit  on  the  note.^  But  if  a  member  object  that  the  certificate 
he  gets  in  a  suit  on  it  is  ultra  vires^  he  destroys  his  own  case,  for 
then  there  would  be  no  contract  at  all ;  for  the  question  would  be, 
not  the  company's  powers,  but  what  it  did  ;  if  it  could  not  make  the 
contract  sued  on,  then  none  existed ;  part  of  the  certificate  cannot 
be  infra  vires  and  part  ultra  vires.^ 

63.  A  member  cannot  set  up  that  the  by-laws  under  which  he 
acquires  membership  are  invalid  J  It  has  been  held  that  after  part 
performance  and  profit  the  insured  is  bound  in  a  suit  on  his  note.^ 
The  validity  of  the  company's  existence  cannot,  it  has  been  held,  be 
set  up  by  a  member  of  the  corporation.*  It  has  been  held,  a  mem- 
ber of  a  body  may  show  it  is  a  corporation  de  factOy  that  it  con- 
tracted as  such,  and  has  a  recognized  existence  as  a  legal  entity 
with  a  capacity  to  contract.*® 

64.  A  word  may  be  said  about  the  power  of  a  corporation  to 
borrow  or  invest  money.  It  may  be  stated  that,  besides  the 
powers  expressly  granted,  corporations  are  assumed  to  have  such 
incidental  powers  as  are  necessary  for  the  purpose  of  carrying  into 


1  Blooinington  Mut.  Benef.  Ass'n  v. 
Blae,  120  III.  121 ;  Denver  F.  Ids.  Co.  v. 
McClelland,  9  Pac.  R.  771  (Colo.).  See 
also  Russell  v,  Detroit  Mut.  F.  Ins.  Co., 
80  Mick.  407  ;  Hoge  v.  Dwelling-House 
Ins.  Co.,  138  Pa.  St.  66. 

s  Webster  v.  Buffalo  Ins.  Co.,  7  Fed. 
Rep.  399  (E.  D.  Mo.). 

*  Williams  r.  New^  Eng.  Mut.  F.  Ins. 
Co.,  31  Me.  219. 

*  Leonard  v,  Amer.  Ins.  Co.,  97  Ind. 
299. 

*  Rochester  Ins.  Co.  v.  Martin,  13 
Minn.  59.  See  Webster  v.  Buffalo  Ins. 
Co.,  7  Fed.  R.  399  (£.  D.  Mo.). 


*  Palmer  v.  Commer.  Travellers*  Mut. 
Aoc.  Ass'n,  53  Hun.  (N.  Y.)  601. 

T  Pfister  V.  Gerwig,  122  Ind.  567. 

8  Hill  i;.  Reed,  16  Barb.  (N.  Y.)  280. 
See  Ljcom.  F.  Ins.  Co.  v.  Lauffer,  4 
Leg.  Gaz.  (,Pa.)  153. 

^  See  Traders'  Mut.  Ins.  Co.  v.  Stoue, 
9  Allen  (Mass.),  483  ;  Nashua  F.  Ins. 
Co.  v.  Muore,  65  N.  H.  48;  Jones  v. 
Dana,  24  Barb.  (N.  Y.)  395  ;  White  v. 
Coventry,  29  lb.  305  ;  White  v,  Ross,  4 
Abb.  Dec.  (N.  Y.)  589;  Cooper  v. 
Shaver,  41  Barb.  (N.  Y.)  151. 

i<^  Jewell  V.  Grand  Lodge,  41  Minn. 
405. 
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effect  those  powers  actually  conferred.^  Insarance  companies,  in 
the  general  conduct  of  their  business,  may  take  and  hold  negotiable 
notes  and  securities,  and  necessarily  may  negotiate  them  ;^  though 
it  may  be  shown  that  they  were  given  for  a  purpose  not  authorized, 
and  if  so,  then  void.*  The  mere  fact  that  a  company  takes  notes 
instead  of  '^  money"  on  a  loan  to  meet  liabilities  is  not  material.^ 
Where  the  company  is  authorized  to  loan  to  individuals  or  public 
corporations  on  real  or  personal  security,  but  is  prohibited  from 
using  its  funds  in  ^^  the  trade  or  business  of  exchange  or  money 
brokers,"  it  may  purchase  a  bill  of  exchange,  drawn  on  and 
accepted  by  third  persons,  to  collect  a  previous  debt  due,  or  as  an 
investment;  but  it  may  be  shown  to  have  been  taken  for  an  improper 
purpose.*  But  a  company  authorized  by  its  charter  to  invest  its 
funds  as  deemed  best  by  its  directors  has  not  power  to  purchase  on 
credit  the  promissory  note  of  one  insured  by  the  company  and 
entitled  to  indemnity  for  a  loss,  for  the  purpose  of  setting  off  such 
note  against  the  claim.*  It  was  held  in  Indiana  that  a  life  and 
accident  company  can  mortgage  its  realty  as  a  security  to  borrow 
money,  and  that  after  the  money  is  spent  and  it  is  insolvent,  neither 
its  policyholders  nor  corporators  can  set  up  that  the  objects  on 
which  the  money  was  spent  were  ultra  vireSj  nor  even  the  lender, 
although  he  knew  the  objects  to  be  ultra  vires,  but  was  not  in  any 
way  an  accomplice.^  Where  insurance  companies  are  permitted  to 
hold  land  purchased  at  sales  under  judgments  obtained  on  mort- 
gages, provided  the  same  should  be  sold  within  five  years,  unless 
the  certificate  of  the  comptroller  should  be  procured  allowing  a 
longer  possession,  the  failure  to  obtain  the  certificate  does  not 
divest  the  company's  title  or  suspend  its  power  of  sale  after  that 
time,  if  the  act  imposed  no  penalty  for  its  violation.*  And  where 
the  charter  of  a  life  insurance  company  provided  that  its  ^'  capital 
stock  and  funds  shall  be  invested  either  in  loans  upon  bonds  and 
mortgages  upon  real  estate  of  double  the  value  of  the  debt  secured,  or 

1  Wright  V,  Hughes,  119  Ind.  324;        >  White's  Bk.  t;.  Toledo  F.  and  Mut. 

Straus  v.  Eagle  Ins.  Co.,  5  Oh.  St.  59.  Ins.  Co.,  12  Oh.  St.  601. 

s  Alexander  v.  Horner,  1  McCrarj,         ^  Straus  v.  Eagle  Ins.  Co.,  5  Oh.  St. 

634  (E.  D.  Ark.).  59. 

«  Straus  V,  Eagle  Ins.  Co.,  5  Oh.  St.        ^  Wright  v,  Hngh«)8,  119  Ind.  ^4. 
59.  *  Home   Ins.  Co.    t*.  Head,  30    Hun 

*  Holbrook  r.  Bassett,  5  Bos.  (N.  Y.)  (N.  Y.),  405. 
147. 
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in  loans  apon  or  purchase  of  United  States  stocks  and  bonds,  bank 
stocks,  or  stocks  and  bonds  issued  by  any  of  the  States  of  this 
Union,  or  by  municipal  or  other  corporations,*'  a  mortgage  duly 
made  to  the  company  upon  land  in  Ohio,  securing  a  promissory 
note  gi?en  in  consideration  of  a  loan  of  its  funds  by  the  company, 
has  been  held  valid.'  The  power  of  fire  and  marine  companies, 
organized  in  Missouri  under  the  Act  of  1855,^  to  loan  money  on 
personal  security,  is  retained  in  the  Act  of  1869.* 

65.  There  can  be  no  doubt  of  the  power  of  States  to  legislate  upon 
and  control  to  a  certain  extent  the  method  of  carrying  on  the  busi- 
ness of  insurance  within  their  limits,  whether  the  policy  of  doing  so 
be  wise  or  not.*  For  example,  in  Illinois,  under  the  General  Insur- 
ance Law  of  1869,  an  insurance  company  has  no  authority  to  begin 
business  until  it  obtains  from  the  auditor  of  public  accounts  a  certi- 
fied copy  of  its  charter  and  the  certificates  required  to  be  filed 
with  him,  and  besides  shall  have  filed  them  in  the  office  of  the 
proper  county  clerk  for  record.*  In  Missouri  it  is  made  a  misde- 
meanor for  the  companies  not  to  furnish  the  State  superintendent 
of  insurance  with  information  touching  their  business.'  So  false 
answers  to  the  reports  of  the  company  to  the  State  auditor,  and  the 
failure  of  a  beneficial  society  to  number  consecutively  its  certifi- 
cates of  membership,  which  was  thought  had  a  tendency  to  deceive, 
were  both  considered  grounds  for  the  company's  dissolution.^  In 
Colorado  the  court  stated  that  the  superintendent  of  insurance  had 
almost  unlimited  power  in  the  investigation  of  the  affairs  and  man- 
agement of  these  corporations.*  The  bond  required  in  Kansas  from 
a  life  association  under  the  Laws  of  1885,  c.  181,  is  a  bond  of  the 

>  First  Nat.   Bank  v.  Continen.  L.  stitutionality  of  the  acta  because  of  a 

Ins.  Co.,  13  Ins.  L.  J.  510  (Oh.).  defect  of   title,  Sherman   v,  Commw., 

«  Gen.  St.  1866,  p.  354.  82  Ky.  102 ;  Wardle  v.  Townsend,  75 

«  Act  of  March   10,    1869,    Art.    3;  Mich.    385;  Skinner   i?.   Wilhelm,    63 

St.  Joseph  F.  &  M.  Ins.  Co.  r.  Haack,  Mich.  568 ;  State  v.  Mathews,  44  Mo. 

62  Mo.  112.     See  Re  Blue  Ribbon  L.  523. 

Aco.  Hut.  and  Industrial  Assur.  Co.,  «  Diveraey  i?.  Smith,  103  111.  378  ; 

6  Times  L.  R.  6,  as  to  the  right  to  Hart  v.  Aohilleft,  28  Barb.  (N.  Y.)  576. 

change  the  investment  of  a  fund  paid  ^  State  v,  Mathews.  44  Mo.  523. 

into  court  previous  to  the  formation  of  ^  Chicago  Mut.  L.  Indemnity  Ass*n 

the  company  under  the  Life  Assurance  v.  Hunt,  127  111.  257. 

Companies'  Acts  of  England.  '  Spruance  i;.  Farmers'  &  Merch.  Ins. 

«  SUte  V.  Vigilant  Ins.  Co.,  14  Ins.  Co.,  9  Colo.  73. 
L.  J.  234  (Kan.).    See  as  to  the  uncou- 
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ofScers  and  not  of  the  corporation,  because  it  states  the  officers  shall 
give  to  the  superintendent  such  bond  for  the  benefit  of  the  parties, 
and  as  the  officers  were  to  be  annually  elected  it  lasts  only  a  year.' 
Certain  States  forbid  insurance  agents,  under  the  penalty  of  a  mis- 
demeanor, to  grant  rebates  on  premiums  to  the  insured,  which  is 
constitutional,  and  applies  to  agents  of  foreign  companies.' 

66.  It  is  not  unusual  for  the  statutes  of  the  different  States  to 
require  insurance  companies  to  deposit  in  each  State,  where  they  do 
business,  securities  in  a  certain  amount  over  and  above  the  capital 
or  other  assets  of  the  company,  for  the  security  of  policyholders  ; 
and  also  to  prescribe  rules  for  the  investment  of  the  "  reserve 
fund,"  as  well  as  the  percentage  at  which  it  shall  be  accumulated. 
It  was  held  in  New  York,'  that  an  association  organized  under  the  Act 
of  1875,  for  the  protection  and  relief  of  its  members  through  a  system 
of  purely  voluntary  assessments,  with  no  fixed  capital,  is  not  subject 
to  the  laws  as  to  a  reserved  fund,  there  being  no  capital  or  compulsory 
assessments.  And  in  Colorado  the  court  stated  that  mutual  insurance 
companies  do  not  appear  to  be  required  to  maintain  a  reserve  fund.^ 
In  New  York*  the  Act  of  1866,*  authorizing  an  existing  company  to 
deposit  with  the  superintendent  of  the  insurance  department  a  fund 
for  the  security  of  the  registered  policyholders,  was  held  not  to 
conflict  with  the  provisions  of  the  State  Constitution^  as  to  the 
creation  of  a  corporation  by  special  Act,  as  it  only  regulated  one 
previously  created  ;  neither  did  the  Act  nor  similar  provisions  of  the 
Acts  of  1867  and  1869'  violate  the  constitutional  provision  against 
the  giving  the  credit  of  the  State  in  aid  of  any  individual  association 
or  corporation,'  as  the  credit  of  the  State  is  not  involved,  it  being 
only  responsible  as  a  depository.  Nor  do  the  provisions  in  sections 
7  and  8  of  the  Act  of  1869,  providing  for  arresting  the  business  of 
the  corporation  and  the  appointment  of  a  receiver  when  injurious  to 
the  public,  conflict  with  the  Federal  Constitution  in  depriving  a 
person  of  property  without  due  process  of  law.^^    But  these  funds, 

1  Kaw  L.  Ass'n  v,  Lemke,  40  Kan.  661.        <  Laws  N.  Y.  1866,  o.  576. 
«  People  V.  Formosa,  131  N.  Y.  478.        t  Art.  8,  sec.  1  (N.  Y.). 

*  People  V,  Mut.  Endowment,  Etc.,        "  Laws  of  1867,  o.  708*,  Laws  of  18(>9, 
11  Ins.  L.  J.  859  (N.  Y.).  c.  902. 

*  Spruance  r.  Farmers*  &  Merch.  Ins.        >  Art.  7,  see.  9. 

Co.,  9  Colo.  73.  w  Att'7  Gen'l  v,  N.  Amer.  L.  lua  Co., 

»  Att'y  Gen'l  t- .  N.  Amer.  L.  Ins.  Co.,     82  N.  Y.  172, 
82  N.  Y.  172. 
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it  has  been  held,  shoald  not  exceed  what  is  required  by  the  general 
law  or  the  company's  charter,  or  authorized  resolutions  of  the 
directors,  and  the  excess  in  profit  belonging  to  the  company.^  The 
securities  deposited  are  usually  in  the  nature  of  a  trust  fund  for 
the  policyholders  of  the  depositing  company,  and  not  a  security  for 
general  creditors.*  When  the  statute'  requires  securities  to  be 
deposited  in  trust  for  the  policyholders,  the  receiver  on  an  insol- 
vency cannot  take  control  of  these  assets,  because  they  are  held 
under  a  special  trust  to  be  distributed  by  the  trustee  himself.^ 
Though  it  has  been  held,  interest  accruing  from  securities  deposited, 
and  remaining  in  the  hands  of  the  trustee  for  benefit  of  policy- 
holders, would  go  to  the  receiver  under  the  Connecticut  statute, 
though  not  the  securities.*  After  the  policyholders  are  satisfied, 
other  parties,  such  as  for  instance  the  makers  of  accommodation 
notes  and  mortgages  given  to  a  company  for  the  purpose  of  deposit, 
take  subject  only  to  the  rights  of  the  policyholders,  as,  except  for 
the  purpose  for  which  they  were  given,  the  company  has  no  right  in 
them  as  against  the  makers.'  But  it  has  been  held,  if  the  securities 
belong  out  and  out  to  the  company,  they  may  be  applied  after  the 
rights  of  the  policyholders  are  satisfied  to  the  debts  due  the  general 
creditors.'^  In  Nicholson  v.  Nicholson,*  an  insurance  company  was 
required  by  its  deed  of  settlement  to  create  a  reserved  fund,  and  not 
to  declare  dividends  till  this  was  done.  It  did  not  do  so,  but  declared 
triennial  bonuses,  and  finally  amalgamated  and  a  certain  proportion- 
ate part  of  the  surplus  assets  was  distributed.  In  a  contest  between 
two  parties  claiming  them  under  a  trust  deed,  the  court  held  these 
assets  to  be  capital  and  not  income,  as  they  were  to  be  considered  as 
the  reserve  fund  till  they  should  have  been  handed  over  by  way  of 
bonuses.  In  the  event  of  insolvency  such  a  fund  is  not  confined  to 
such  holders  as  obtain  judgment  against  the  company  before  the 
appointment  of  a  receiver.* 

1  Carlton  o.  South.  Mat.  Ins.  Co.,  72        ^  lb. 
Oa.  371.  ^  Falkenbach  i7.  Patterson,  43  Oh. 

*  Relfe  17.  Colombia  L.  Ins.  Co.,  76    St.  359. 

Ifo.  594 ;  Falkenbach  v.  Patterson,  43  ^  See  Moies   v.  Economical  Mat.  L. 

Oh.  St.  359  ;  Moies  v.  Economical  Mat.  Ins.  Co.,  12  R.  I.  259. 

L.  Ins.  Co.,  12  R.  I.  259.  »  30  L.  J.  Ch.  617. 

*  Gen.  St.  Conn.  1888,  §  2914.  "  Relfe  v,  Colombia  L.  Ins.  Co.,  76 

*  Cooke  V.  Warner,  56  Conn.  234.  Mo.  594. 
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67.  It  has  frequently  been  contended  that  routual  associations 
organized  on  a  co-operative  plan  or  intended  for  the  support  of 
widows  and  orphans,  etc.,  are  not  technically  insurance  companies, 
and,  therefore,  are  not  subject  to  the  various  statutes  regulating  the 
business  of  insurance.  Asa  general  rule,  however,  the  courts  have 
held  that  contracts  by  societies  to  pay  money,  on  the  happening  of 
some  contingency  in  accordance  with  a  series  of  rules,  to  some  one 
named,  in  consideration  of  a  sum  of  money,  in  some  of  which,  as 
in  life  associations,  the  admission  depending  on  health  or  age,  are 
substantially  contracts  of  insurance,  whether  organized  for  benevo- 
lent or  speculative  purposes ;'  and  the  certificates  of  membership 
issued  by  such  associations  are  virtually  policies.'  And  such  com- 
panies have  been  frequently  held  to  be  within  the  insurance  laws 
applicable.'  In  Illinois,  however,  the  court  held  that  a  mutual  aid 
society  issuing  policies  on  the  lives  of  its  members,  but  intended 
only  to  benefit  widows,  orphans,  heirs,  and  devisees  of  deceased 
members,  and  providing  for  no  annual  dues,  was  not  in  the  general 
sense  an  insurance  company  under  the  amendatory  Act  of  March  20, 
1874,  relating  to  life  insurance  companies,  though  possibly  within 
the  Act  of  1869  relative  to  such  companies ;  but  that  it  was  within 
the  Act  a  mutual  aid  society  with  no  means  of  making  profit.^  The 
provision  in  the  Act  against  members  "  receiving  money  as  profit*' 
would  not  apply  to  money  received  as  a  salary  by  officers.^  But 
when  the  benefits  are,  as  a  fact,  given  to  others  than  such  as  are 

^  See  Chartrand  v.  Brace,  16   Colo,  worth,  71  Ala.  436 ;  Presbyterian  Mnt. 

19 ;  Bauer  u.  Samson  Lodge,  Etc.,  102  Assur.  Fund  v,  Allen,  106  Ind.  593. 

Ind.  262;  State  v.  Vigilant  Ins.  Co.,  14  *  See  State  v,  Iowa  Aid  Ass'n,   59 

Ins.  L.  J.  234  (Kan.);  Endowment  &  Iowa,  125  ;  State  v.  Nichols,  78  lb.  747  ; 

Beuev.  Ass'n  v.  State,  35  Kan.  253 ;  Endowment  &  Benev.  Ass*n  v.  State, 

State  V,  Nat.  Ass'n,  35  Id.  51 ;  Swe^t  v.  35  Kan.  253 ;  State  t;.  Nat.  Ass'n,  35 

Cit.  Mut.  Reliance  Soc.,  78  Me.  541 ;  lb.  51 ;  State  v.  Vigilant  Ins.  Co.,  14 

C^mmw.     V.    Wetherbee,    105    Mass.  Ins.   L.  J.  2H4  (Kan.)  ;  Miner  v.  Mich. 

149;   State  v.  Merch.  Exchange  Mut.  Mut.  Benef.  Ass'n,  63  Mich.  338;  Lee 

Benev.  Soc.,  72  Mo.  146  ;  State  v.  Par-  Mut.  F.  Ins.  Co.  v.  State,  60  Miss.  395  ; 

mers'&Mechan.  Mut.  Benev.  Ass'n,  18  State     r.    Merchan.    Exchange    Mat. 

Neb.  276;  Barton   v.  Provident   Mut.  Benev.   Ass'n,  72   Mo.   166;    State  r. 

Relief  Ass'n,  3  Atlan.  R.  627  (N.  H.)  ;  Brawner,  15   Mo.   Ap.   597;    State   r. 

Bolton  V.  lb.,  11  Ins.  L.  J.  401  (N.  H.);  Farmers'  &  Merch.  Mut.  Benev.  Ass'u, 

Co-operative  F.  Ins.  Co.   v.  Lewis,  12  18  Neb.  276. 

I^a  (Tenn.)  136 ;  Farmer  v.  State,  69  *  Commer.  League  Ass'n  v.  People, 

Tex.  561.  90  111.  166. 

'  Supreme     Commanderj    v.   -Ains-  *  lb. 
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entitled  to  receive  them,  strangers,  by  deceased  members,  though 
the  declared  object  of  the  corporation  was  for  benefits  for  widows, 
etc.,  the  business  will  be  considered  as  that  of  insurance,  and  con- 
sequently the  corporation  would  be  illegal,  being  formed  under  the 
Act  of  1872.*  In  Kentucky  the  Act  of  March  6,  1876,  exempting 
Masonic  orders,  Odd  Fellows'  associations,  etc.,  from  the  insurance 
laws,  was  held  not  to  apply  to  the  Mutual  Fund  L.  Ass'n  of  New 
York,  which  had  the  elements  of  an  ordinary  life  company,  and  was 
not  solely  a  charitable  organization.^  So  in  Missouri  the  exemption 
has  been  held  to  apply  only  to  a  purely  charitable  body.*  In  New 
York  a  company  paying  benefits  V  when  a  member  reaches  the  age 
of  seventy-five  years,  or  when  by  reason  of  disease  or  accident 
such  member  becomes  permanently  disabled,  etc.,"  was  held  to  be 
within  the  Laws  of  1881,  c.  256,  and  not  under  the  general  insur- 
ance law,  as  such  an  age  may  be  said  to  be  physical  disability, 
where  the  words  of  the  act  applied  to  companies  providing  benefits 
for  ^<  members  or  persons  suffering  from  disease  or  sickness  or 
other  physical  disability.''*  In  Ohio  such  corporations  formed 
before  and  since  the  general  insurance  laws  were  specially  ex- 
empted therefrom  by  the  amendatory  Act  of  April  20,  1872.* 
But  now  corporations  in  that  State  are  organized  for  profit  and 
for  other  purposes  than  profit;  and  if  for  purposes  other  than 
profit,  though  not  subject  to  life  insurance  laws,  they  are  subject  to 
all  the  general  provisions  of  chap.  I.,  title  ii.,  applying  to  corporations 
organized  not  for  profit  ;•  and  any  attempt  to  make  profit  or  divi- 
dends for  members  is  void.^  In  Pennsylvania  a  beneficial  society 
contemplated  by  the  Act  of  29th  April,  1874,  sec.  1,  is  distinguished 
from  an  insurance  company,  the  former  being  to  accumulate  a  fund 
to  aid  in  sickness,  death,  etc.,  and  cannot  do  an  ordinary  insurance 
business  and  issue  policies  for  such  purpose.* 

68.  Insurance  companies  are  generally  taxed  as  business  corpo- 

1  Golden    Rule  v.   People,    118   111.  ^  S'ate  v.  Mat.   Protec'n  Ass'n,  26 

492.  Oh.  St.  19. 

*  Sherman  v,  Commw.,  82  Ky.  102.  >  State  v.  Standard  L.  Ass'n,  38  lb. 
'  State    V,   Merch.    Exchange    Mat.  281. 

Benev.  Soc.,  72  Mo.  146.     See  Whit-  ^  State  v.  Standard  L.  Ass'n,  38  lb. 

more  v.  Supreme  Lodge,   100  Mo.  36;  281 ;  State  t;.  Monitor   F.  Ass'n,  42  lb. 

State  17.  Brawner,  15  Mo.  A  p.  597.  555. 

*  Supreme  Coanoil   v,  Fairman,    12  "  Commw.  v,  Eqait.  Beneficial  Ass'n, 
Ins.  L.  J.  708  (N.  Y.).  137  Pa.  St.  412. 

59 


70.]  FORMATION  OF.  THE  CONTRACT.  [BOOK  !• 

rations  in  the  ordinary  manner.  But  it  is  not  uncommon  besides  to 
tax  them  for  certain  special  purposes ;  such  as  for  the  maintenance 
of  public  schools,  the  firemen's  beneficial  funds,  the  fire  depart- 
ments, and  the  like.  Sometimes  a  State  delegates  to  subdivisions 
of  the  State  and  to  cities  the  right  to  license  or  tax  insurance  com. 
panics  doing  business  within  their  limits  for  such  special  purposes.^ 
In  Alabama  a  statute  enacted  that  every  fire  or  marine  insurance 
company  which  desires  to  do  business  in  Mobile  County  should  first 
pay  to  the  fire  department  an  annual  tax,  and  it  was  held  that  this 
not  being  for  the  benefit  of  a  private  corporation,  but  of  the  general 
public,  the  act  was  not  in  violation  of  a  constitutional  provision, 
^^  that  the  right  of  eminent  domain  shall  not  be  so  construed  as  to 
allow  taxation  or  forced  subscription  for  the  benefit  of  railroads  or 
any  kind  of  corporations  other  than  municipal,  or  for  the  benefit  of 
any  individual  or  corporation.*'^  But  an  authority  in  a  city  charter 
to  license  and  tax  insurance  companies  to  raise  a  fund  to  procure  an 
apparatus  for  extinguishing  fires  and  constructing  reservoirs,  does  not 
justify  an  ordinance  levying  a  tax  upon  premiums  earned  by  such 
companies  in  the  city,  to  constitute  a  fund  for  the  fire  department.' 

69.  In  West  Virginia,  the  Act  of  March  2, 1864,  providing  that 
insurance  companies  should  make  a  return  on  their  premiums  col- 
lected and  uncollected,  etc.,  was  held  unconstitutional,  because  no 
such  taxes  were  laid  on  the  receipts,  etc.,  of  other  business  compa- 
nies or  individuals,  and  therefore  the  taxes  levied  by  this  Act  were 
not  equal  or  uniform  as  required  by  the  constitution.^  The  Cana- 
dian Act  of  45  Vict.,  c.  22  (8),  was  held  validly  passed  in  the  name 
of  Her  Majesty,  as  the  Queen  forms  an  essential  part  of  the  legis- 
latures created  for  the  government  of  the  Canadian  Provinces  by 
the  British  North  America  Act,  and  it  was  further  held  to  be  a 
direct  tax,  within  the  functions  of  the  local  legislature.* 

70.  It  was  contended  in  New  York  that  a  mutual  insurance 
company  was  not  liable  to  be  taxed :    1st,  because  its  realty  and 

1  See  for  example  City  of  St.  Louis  v.  >  City  of  Alton  v.  ^tna  Ins.  Co.,  S2 

Life  Ass'n  of    America,  53  Mo.  466 ;  111.  45. 

Citizens'  Mut.  Ins.  Co.  v.  Lott,  45  Ala.  *  Franklin  Ins.  Co.  v.  State,  5  W.  Va. 

185;    People  r.  Davenport,  91   N.  Y.  349. 

575.  '  In  Lambe  v.  North  Brit.  &  Mercant. 

>  Fire  Department  Ass'n  of  Mobile  v,  F.  &  L.  Ins.  Co.,  7  L.  N.  (Can.)  171. 
Mobile  Mat.    Ins.   Co.,  13  Ins.   L.   J. 
60  (Ala.). 
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personalty  belonged  not  to  it,  but  to  its  members  ;  and  2dlj,  because 
the  statute  levied  a  tax  on  capital,  and  a  mutual  company  had  no 
capital ;  but  it  was  held,  as  the  company  held  the  legal  title  to  the 
property,  it  was  the  owner  within  the  statute,  and  that  it  was  a 
moneyed  corporation  having,  substantially,  capital  made  up  of  pre- 
miums originally  subscribed,  moneys  made  up  of  accumulations  of 
earned  premiums  and  from  other  sources,  which  was  used  in  its 
business,  and  therefore  should  be  taxed  in  respect  of  it.^     In  Ten- 
nessee the  tax  on  the  agents  of  mutual  insurance  companies  applies 
also  to  mutual  co-operative  companies,  where  these,  as  has  been 
stated,  are  not  charitable  associations.^    In  Pennsylvania  a  tax  was 
imposed  on  all  insurance  companies,  except  those  '^  doing  business 
upon  the  purely  mutual  plan,''  and  a  company  originally  so  incor- 
porated, but  subsequently  authorized  to  insure  for  cash  premiums 
which  should  not  entitle  the  insured  to  membership,  nor  subject 
them  to  assessments,  was  held  no  longer  within  the  exception  in  the 
Act.*    In  New  York,  under  the  Laws  of  1886,  c.  679,  §  4,  "  for  the 
taxation  of  fire  and  marine  insurance  companies,"  it  was  provided 
that  '^  Lands  and  real  estate  of  such  insurance  companies  shall  con- 
tinue to  be  assessed  and  taxed  where  situated  for  State,  city,  town, 
county,  village,  school,  or  other  local  purposes ;  but  the  personal 
property,  franchise,  and  business  of  all  insurance  companies  incorpo- 
rated under  the  laws  of  this  State,  or  any  other  State  or  country,  and 
doing  business  in  this  State,  and  the  shares  of  stock  of  said  compa- 
nies shall  hereafter  be  exempt  from  all  assessment  or  taxation,  as 
in  this  act  prescribed,  provided  that  this  section  shall  not  affect  the 
fire  department  tax  of  two  per  cent. ;"  and  it  was  held  the  companies 
referred  to  in  the  Act  are  clearly  exempted  from  local  taxation  on 
their  personal  property,  franchises,  and  business,  except  as  provided 
for  in  the  exception  clause.^     A  surety  company  is  an  insurance 
company,  and  liable  to  a  tax  on  gross  premiums  within  the  New 
York  Laws  of  1881 .» 
71.  A  fund  represented  by  scrip  has  been  held  assessable  for 

1  San.   Mat.  Ins.  Co.   r.   Mayor,   S    See   also    Dutchess  Co.  Mat.  Ins.  Co. 
Barb.  (N.  T.)  450.  v.  City  of  Ponghkeepsie,  51  Hun   (N. 

*  12  Lea  (Tenn.),  136.  Y.),  595. 

'  Lycoming  F.  Ins.  Co.  v.  Commw.,        ^  People  v.  Wemplei  58  Hun  (N.  T.), 
10  Ins.  L.  J.  585  (Pa.).  248. 

*  People  V.  Coleman,  121  N.  Y.  542. 
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taxes  as  property  so  long  as  retained  by  the  company.'  The  pro- 
vision in  the  Iowa  Code  that  all  debts  should  be  first  deducted  from 
the  taxable  assets,  was  held  to  mean  that  from  the  assets  taxable 
as  ^' money  and  credits"  should  be  deducted  the  debts;  that  is, 
what  the  shareholders  are  entitled  to  receive  on  a  present  distribu- 
tion, and  the  amount  due  policyholders,  which  would  be  equal  to  and 
be  represented  by  the  State  reserve  fund  ;  and,  if  such  debts  exceed 
the  credits,  there  would  be  no  tax  on  money  or  credits.'  In  Maine, 
where  the  statute  which  provided  a  tax  on  all  personal  property' 
excepted*  "  personal  property  placed  in  the  hands  of  any  corpora- 
tion as  an  accumulating  fund  for  the  future  benefit  of  heirs  or  other 
persons,"  it  was  held  that  premiums  of  insurance  could  not  be  said 
to  fall  within  the  exception,  since  they,  with  accumulations,  are  not 
to  be  paid  to  any  one  at  a  future  day,  but  a  fixed  sum  which  is  regu- 
lated by  a  contract  of  hazards,  without  regard  to  the  amount  of 
premiums,  is  payable  on  a  contingency,  and  in  case  of  a  lapse  it 
may  never  be  paid  ;  though  the  insurance  here  was  held  not  neces-  • 
sarily  for  the  benefit  of  "  heirs  or  other  persons,"  but  that  it  might 
be  distributed  with  the  insured's  estate,  like  other  assets.' 

72.  In  a  lower  court  in  Ohio  it  was  held  that  the  liabilities  of  life 
insurance  companies  on  their  policies  are  debts  due  within  the  statute, 
and  may  be  deducted  from  their  invested  funds,  premiums,  and  other 
credits.'  But  the  "  reinsurance  reserve"  cannot  be  deducted  from 
the  '^credits"  of  a  company  as  a  legal  debt,  as  this  is  not  by  law 
^^  appropriated  to  any  particular  purpose,  nor  is  it  in  the  nature  of  a 
fixed  liability,  and  therefore  not  a  legal  debt,"  but  is  part  of  the 
general  assets.^  The  obligation  to  return  the  unearned  premium  on 
a  cancelled  policy  is  not  a  legal  debt  till  a  request  for  cancellation 
has  been  made.' 

73.  "  Gross  income"  means  full  or  total  receipts,  not  net  income.* 

■ 

1  Amer.  Fire  Ins.  Co.  r.  Comm.  of  ^  Franklin  L.  lug.  Co.  v.  Plaff,,ll 

Taxes,  28  Hun  (N.  Y.),  261.  Ins.  L.  J.  708  (Oh.). 

'  Equit.    L.   Ins.   Co.   v.    Board,    74  ^  Amazon  Ins.  Co.  r.  Cappellar,  12 

Iowa,  178;  Hawkeye  Ins.  Co.  v.  Board,  Ins.  L.  J.  165  (Oh.). 

75  lb.  770.  »  Kenton  Ins.  Co.  i*.  Citj  of  Coving- 

'  R.  S.  0.  6,  §  13.  ton,  86  Ky.  213 ;  People  u.  Davenport, 

*  R.  S.  0.  6,  §  14.  91  N.  Y.  575 ;  Amazon  Ins.  Co.  v.  Cap- 

*  Portland  v.  Un.  Mat.  L.  Ins.  Co.,  pellar,  12  Ins.  L.  J.  165  (Oh.). 

IM  Me.  231.  *  City  of  Kingston  v.  Can.  L.  Aasar. 

Co.,  18  Ont.  R.  18. 
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Where  the  tax  was  ^^  on  the  gross  amount  of  premiums  received 
from  their  business  during  each  tax  year,"  it  was  held  the  pre- 
miums were  to  be  estimated  for  the  year  ending  last  preceding  the 
assessments.^  Nor  was  the  company  liable,  where  the  tax  was  im- 
posed ^^  on  all  dividends  declared  or  earned,  and  not  divided," 
upon  dividends  declared  and  actually  paid  over  to  the  stockholders 
during  the  tax  year.^  Where  a  mutual  company,  undertaking  to 
insure  for  an  annual  premium  not  exceeding  the  actual  costs  of 
the  year,  charges  an  excess  in  the  policy,  but  adjusts  it  by  allowing 
an  offset  to  the  annual  premium  each  year  of  the  excess  of  the 
maximum  premiums  of  the  year  before  over  the  costs  of  the  year, 
the  tax  on  premiums  is  to  be  estimated  on  the  maximum  annual 
premiums  as  set  down  in  the  policies,  and  not  on  the  cash  balance 
actually  paid  the  company.' 

74.  In  Last  v.  Lond.  Assur.  Gorp.,^  the  tax  was  on  profits,  and  the 
company  with  one  body  of  shareholders  carried  on  three  branches-— 
marine,  fire,  and  life  insurance  business.  Its  liabilities  were  dis- 
charged out  of  premiums  and  income  investments  allocated  to  the 
three  branches  respectively,  and  styled  the  M.  F.  &  L.  Funds,  but  the 
results  were  thrown  into  one  profit  and  loss  account,  and  the  dividends 
declared  out  of  this  account,  and  not  out  of  the  profits  of  the  particular 
branches ;  and  it  was  held,  for  the  purpose  of  the  income  tax,  the  profits 
must  be  calculated  on  the  business  as  a  whole.  In  the  same  case  it 
appeared  there  were  ^^participating  policies,"  entitled  to  any  surplus 
existing  at  the  end  of  each  quinquennial  period  in  the  hands  of  the 
company  after  payment  of  policies,  etc.,  two-thirds  of  which  was  to 
go  to  the  policyholders  by  way  of  bonus  or  rebate  of  premiums, 
and  one-third  to  the  company,  which  bore  all  the  expenses,  the  por- 
tion remaining  after  expenses  constituting  the  only  profits  of  the 
shareholders ;  and  it  was  held  by  the  House  of  Lords  that  the  sum 
paid  the  participating  policyholders  constituted  gains  or  profits 
within  the  Act.  But  the  senior  judge,  Day,  in  the  lower  Court, 
Brett,  M.  R.,  and  Cotton,  L.  J.,  on  appeal,  and  Lord  Bramwell,  in 
the  House  of  Lords,  all  held  the  view  '^  that  they  were  not  profits  and 
gains."*     In  N.  Y.  L.  Ins.  Co.  v.  Styles,'  it  was  admitted  that  all 

1  Cit.  Mat.   L.  Ins.  Co.  tr.  Lott,  45  *  12  Q.  B.  D.,  389. 

Ala.  1S5.  B  10  Ap.  Cas.  438 ;  12  Q.  B.  D.  389  ; 

•  lb.  14  lb.  239. 

*  P«opl«  r.  SUte  Treaaarer,  31  Mich.  <<  14  Ap.  Cas.,  381. 
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funds  derived  from  investments  and  persons  not  members  were  tax- 
able, but  it  was  held  no  part  of  the  premium  income  received 
under  the  participating  policies  was  assessable  to  the  income  tax 
as  profits  under  schedule  D,  in  respect  of  annual  profits  or  gains, 
within  the  Act  of  16  &  17  Vict.,  §  2,  where  there  were  no 
shares,  and  only  members  were  holders  of  participating  policies  and 
entitled  to  share  in  the  assets  and  liable  to  losses,  and  the  greater 
part  of  the  surplus  over  expenses  was  returned  in  bonusses  or  to 
reduce  future  premiums.  This  was  distinguishable  from  Last  v.  Lond. 
Assur.  Gorp.,^  as  there  the  income  was  derived  from  people  not 
members  ;  Lord  Halsbury,  C,  and  Lord  Fitzgerald,  dissenting.  In 
Clerical,  Medical  &  General  L.  Assur.  Soc.  v.  Garter,^  the  amount  of 
interest  arising  from  investments  made  by  insurance  companies  to 
carry  on  their  business,  on  which  the  income  tax  had  been  deducted 
at  its  source,  amounted  to  more  than  the  profits  of  the  company  for 
the  assessable  year,  but  during  the  year  interest  was  also  received 
from  investments  on  which  no  income  tax  had  been  deducted  at  its 
source ;  and  it  was  held  the  company  was  liable  to  pay  income  tax  on 
such  interest  under  the  Income  Tax  Act'  which  imposed  a  tax  ^'upon 
all  ...  .  yearly  interests  of  money  or  other  annual  payments 
....  payable  ....  either  as  a  charge  on  any  property  .... 
or  as  a  personal  debt  or  obligation,"  etc.,  under  schedule  D,^  ^^  in 
respect  of  the  annual  profits  or  gains ;"  that  is,  on  all  interest  arising 
from  investments.  The  society's  contention  was,  where  interest 
arose  from  an  investment  necessary  to  carry  on  the  business,  it  is 
only  taxable  as  trade  profit,  and  consequently  if  no  profit  was  made 
there  should  be  no  taxation.  But  the  Act  made  no  distinction  be- 
tween investments,  whether  profitable,  or  only  essential  for  business. 
There  is  no  such  thing  as  gross  profits.* 

75.  Where  a  life  company,  in  addition  to  a  life  business,  bought 
and  sold  annuities  for  a  lump  sum  paid  by  purchasers,  such  annui- 
ties cannot  be  deducted  from  gross  income  in  estimating  ^'net 
profits,"  but  are  taxable  as  annual  sums,  ''  payable  out  of  profits  or 
gains,"  within  the  Act  of  1842,  sec.  102.« 

1  10  Ap.  Cas.  438.  Last  v.    Lond.  Assar.  Corp.,  10  Ap. 

s  21  Q.  B.  D.  339 ;  22  lb.  444.  Cas.  446. 

•  Of  1842  (5  &  6  Vict.,  o.  35),  $  102.  6  5  &  6  Viot.,  c.  35  ;  GreeUam  L. 
^  Act  of  1853  ;  see  top  of  this  page.  Assur.  Soo.  v.  St/lea,  62  L.  T.  R.  n.  a. 
s  Per  Sir  George  JeBsel,  M.  R.,  in  .464. 
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76.  Where  the  tax  is  on  the  profits,  and  not  on  the  premiums,  life 
insurance  premiums  are  not  in  the  nature  of  annual  profits,  because 
each  premium  has  reference  to  the  whole  life,  and  is  unlike  a  fire 
policy,  which  may  have  only  one  year  to  run,  and  therefore  "annual 
profits  or  gains,"  for  the  purposes  of  the  income  tax,  cannot  be 
arrived  at  by  taking  the  excess  of  premiums  received  during  the 
year  over  the  payments  on  policies  due  and  the  business  expenses 
during  the  same  period.^  And  additions  made  to  the  life  fund  of 
the  company  out  of  the  receipts  of  a  year  are  not  subject  to  the 
annual  income  tax  as  profits.'  The  party  assailing  an  assessment 
of  property  for  taxation  as  excessive  must  affirmatively  show  its 
incorrectness.* 

77.  In  England  and  the  United  States  statutes  have  been  passed 
requiring  contracts  of  insurance  to  be  stamped.  In  England,  in 
Morgan  v.  Mather,*  it  was  held  that  a  contract  of  insurance  without 
a  policy  would  be  illegal,  as  an  evasion  of  the  stamp  law.  Under 
the  Statute  of  30  and  31  Vict.,  c.  23,  sec.  8,  a  marine  policy  must 
be  stamped  before  it  is  signed  or  underwritten,  and  therefore  the 
unstamped  initial  slip  which  in  England  precedes  the  policy  is  only 
an  honorary  engagement.'  In  England  a  policy  of  insurance  on  the 
lives  of  cattle  is  an  insurance  on  lives  within  the  Act  of  55  Geo.  III., 
c.184,  and  liable  to  a  stamp  duty.'  An  instrument  headed  "policy 
of  insurance,"  after  reciting  that  A.  was  desirous  of  being  insured, 
and  the  payment  of  the  premiums,  witnessed  that  the  corporation 
guaranteed  to  the  assured  payment  of  a  sum  of  money  on  a  certain 
date^and  provided  for  a  surrender  on  notice,*  was  held  to  be  an 
agreement  for  the  purpose  of  the  Stamp  Act  of  1870,'  and  not  a 
promissory  note.'    A  deed-poll  containing  an  insurance  against  fire, 

1  5  &  6  Vict.,  c.  35 ;   Oresham  L.  >  Sasson   p.    Harris,  60  L.  T.   216 ; 

Asaar.  Soo.  r.  Styles,  62  L.  T.  R.  n.  s.  Thompson  v.  Adams,  23  Q.  B.  D.  361 ; 

464.  Morocco  Land  &  Trading  Co.  r.  Fry, 

'  Last  V,  Lond.  Assur.  Corp.,  12  Q.  11  Jur.  n.  b.  76;  Fisher  v,  Liv.  M.  Ins. 

B.  D.  389.  Co.,  L.  R.  8  Q.  B.  469. 

»  People  r.  Davenport,  91  N.  Y.  575.  «  Atty.  Gen'l  r.  Cleobury,  4  Exch. 

See  Lond.   Mat.   Ins.   Co.   v.  City  of  65. 

Loud.,  15  Ont.  Ap.  629,  as  to  how  as-  ^  33  &  34  Vict.,  c.  97,  section  49. 

sessment  as  to  taxes  can  be  reviewed  ^  Mortgage    Ins.   Corp.   v.   Commis- 

in  Ontario.  sioners,  20  Q.  B.  D.  645. 

*  2  Ves.  Jr.  15,  18. 
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however,  may  refer  to  conditions  in  a  printed  paper  without  a  stamp.' 
In  Iowa  a  contract  written  upon  three  pages  of  a  book,  in  which  it 
was  entered,  and  stamped  upon  one  page,  was  held  not  sufficient 
to  show  that  the  instrument  was,  in  contemplation  of  the  Act,  written 
upon  more  than  one  piece  of  paper,  and  therefore  insufficiently 
stamped.'  In  French  v.  Patten,^  the  alteration  as  to  the  subject- 
matter  after  the  risk  had  attached  without  a  fresh  stamp  was  held 
to  vitiate  the  whole  contract,  not  the  contract  merely  as  altered. 
But  in  Michigan  a  power  to  collect,  contained  in  an  assignment  of  a 
policy,  being  nugatory,  as  the  authority  it  assumed  to  give  would 
have  existed  without  it,  was  considered  to  require  no  additional 
stamp.^ 

78.  Under  the  Federal  Revenue  Stamp  Acts  of  1864,  and  those 
subsequent,  it  may  be  stated  that  in  California,'  Illinois,'  Maine,^ 
Massachusetts,'  Michigan,*  Missouri,*®  Ohio,"  Pennsylvania,"  Ver- 
mont,'* it  has  been  held  the  omission  to  affix  the  stamp  to  the 
instrument  in  order  to  avoid  must  be  wilful.  ,In  Indiana,  however, 
under  the  Act  of  1862,  it  was  held  the  intent  was  immaterial.'^  In 
Iowa,  while  the  intent  to  defraud  the  government  was  considered 
essential  to  a  liability  for  the  penalty  for  omitting  to  affix  the  stamp 
as  required,  yet  it  was  held  if  the  stamp  be  omitted  the  instrument 
will  be  invalid."  In  Nevada*'  and  Tennessee'^  the  absence  of  a 
stamp  avoided  the  instrument.  In  Kentucky"  it  was  held  so  much 
of  the  Revenue  Act  of  Congress  was  unconstitutional  as  provided 
that  contracts  made  under  State  laws  should  be  void,  and  that  no 
remedy  should  avail  unless  the  contract  had  been  stamped.     In 


1  RoTitledge  i\  Burrell,  1  H.  Bl.  255. 

2  Home  Ins.  Co.  v.  North  West. 
Packet  Co.,  32  Iowa,  223. 

»  1  Camp.  72. 

*  Peoria  M.  &  F.  Ins.  Co.  v.  Perkins, 
16  Mich.  380. 

«  Hallock  r.  Jaudin,  34  Cal.  167. 
6  Craige  u.  Dimock,  47  111.  308. 
'  Dudley  v.  Wells,  55  Me.  145. 

*  Tobey  r.  Chipman,  13  Allen 
(Mass.),  123;  Govern  r.  Littlefield,  lb. 
128;  Green  i\  Holway,  101  Mass.  243. 

*  Peoria  M.  &  F.  Ins.  Co.  i'.  Perkins, 
6  Mich.  380. 
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10  Whitehill  v.  Shickle,  43  Mo.  537. 

"  Harper  v,  Clark,  17  Oh.  St.  190. 

^  McGovern  v,  Hoesback,  53  Pa.  St. 
177. 

"  Hitchcock  i\  Sawyer,  39  Vt.  412. 

^*  Plessinger  v.  Depuy,  25  Ind.  419. 

^B  Hngus  V.  Strickler,  19  Iowa,  413. 

^  Mayward  v,  Johnson,  2  Ner.  16 ; 
Wayman  r.  Torreyson,  4  lb.  124. 

17  Miller  t;.  Morrow,  3  Cold.  (Tenn.) 
587. 

i»  Hunter  ».  Cobb,  1  Bush  (Ky.), 
239. 
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Pennsylvania,  the  words  of  the  Revenue  Act  of  Congress  of  1866 
to  the  effect  that  unstamped  instruments  should  not  '^  be  used  in 
any  court,"  were  held  to  apply  to  the  State  as  well  as  the  Federal 
courts.'  In  Indiana  in  Plessinger  v.  Deputy,*  and  in  New  York 
in  Edeck  v.  Ranuer,'  the  point  was  not  raised.  In  Connecticut,* 
Illinois,^  Massachusetts,*  and  Michigaii^  it  was  held  the  various 
revenue  acts  of  1864-66  were  only  to  be  intended  to  apply  to  the 
Federal  courts. 

79.  The  charter  granted  by  one  of  the  United  States  may  now 
be  said  to  be  a  contract  between  the  State  and  the  incorporators, 
and  the  grant  is  taken  subject  to  the  limitations  contained  in  the  act 
of  incorporation  ;  and  if  no  power  of  amendment  or  repeal  has  been 
reserved  in  the  grant,  none  can  be  exercised  in  invitunij  so  as  to 
create  a  breach  of  any  part  of  the  contract.®  In  Missouri  the  gen- 
eral Act*  "  to  create  an  insurance  department,"  requiring  existing 
companies  to  furnish  the  State  superintendent  of  insurance  with  in- 
formation of  their  business,  etc.,  was  held  not  to  violate  the  Federal 
constitution  as  impairing  a  contract,  for  a  State  can  prescribe  general 
police  regulations.^*  The  Illinois  Act,"  which  provided  that "  all  in- 
surance companies  heretofore  organized  in  the  State  of  Illinois  and 
now  doing  business  are  hereby  brought  under  all  the  provisions  of 
this  act,"  one  of  which  was  that  all  shareholders  should  be  seve- 
rally liable  for  all  debts  and  responsibilities  of  their  respective 
companies,  to  the  amount  by  them  subscribed,  until  the  whole 
amount  of  capital  stock  should  be  paid  in,  and  a  certificate  thereof 
recorded,  though  apparently  neither  the  charter  nor  any  amendment 
thereto  required  that  the  stock  should  be  fully  paid  in,  was  held 
valid,  as  the  Act  did  not  impair  any  contract  and  therefore  was  not 

1  Chartiera  v,  McNamara,  72  Pa.  St.  Ljnch    v.    Morse,    97    lb.    458,  note  ; 

278.  Qreen  v,  Holway,  101  lb.  243. 

s  25  Ind.  414.  ^  Clotnens  v.  Conrad,  19  Mich.  170; 

s  2  John  R.  (N.  Y.)  923  ;  under  the  Sammons  v,  HaUowaj,  21  lb.  162. 

Stamp    Act    of   Congress    of   July    b',  »  g^e  Ward  v.  FarweH,  97  111.   593 ; 

1797.  Lothrop  v.  Stedman,  42  Conn.  583. 

*  Griffin  v.  Ranney,  35  Conn.  239.  •  Act  of  March  4,  1869,  §  13  Mo. 

*  Latham  v.  Smith,  45  111.  29;  Chaig  »  State  of  Mo*,  v.  Mathews,  44  Mo. 
p.  Dimock,  47  111.  308 ;  Banker  v.  523  ;  Price  v.  St.  Louis  Mat.  L.  Ins. 
Gr«eD,  48  111.  243;  U.  S.  Express  Co.  Co.,  3  Mo.  Ap.  262. 

r.  Haines,  48  lb.  248.  "  Act  of  March  11,  1869. 

'  Carpenter  v.  Snelling,  97  Mass.  452  ; 
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unconstitutional.'  So  an  Act  subsequent  to  incorporation,  providing 
for  winding  up  insolvent  corporations  and  distributing  their  assets 
equitably  among  those  entitled  thereto,  is  valid,  as  no  contract  is 
thereby  impaired.'  So  is  also  an  Act  declaring  a  commissioner  should 
be  appointed  to  wind  up  a  company  on  judicial  inquiry,  if  in  his 
opinion  the  business  carried  on  is  hazardous  to  the  shareholders,  as 
it  is  not  abrogation  of  a  contract,  but  merely  a  common  law  right 
affecting  a  remedy.*  So  the  charter  provision  as  to  suing  in  a  par- 
ticular county  may  be  altered  by  a  general  law.*  A  general  law 
may  apply  to  special  charters  as  well  as  companies  organized  under 
a  general  act.* 

80.  Where,  however,  the  corporation  or  a  legal  majority  desire  a 
change  in  the  charter  it  may  be  amended ;'  and  even  existing  con- 
tracts of  members  may  be  altered  where  a  legal  majority,  in  whom 
by  the  company's  structure  is  vested  full  authority  to  govern  the 
body,  ask  for  the  alteration.^  The  separation  of  the  county  of 
Alexandria  from  Virginia  was  held  not  to  annul  a  contract  by  a 
company  incorporated  to  insure  realty  in  Virginia,  as  the  separation 
was  only  one  of  jurisdiction  ;•  and  an  act  of  Congress  allowing  the  com- 
pany thereafter  to  insure  in  Alexandria  was  decided  to  be  rather 
a  rearrangement  of  business  than  a  change  of  the  charter.*  It  has 
been  held  that  a  new  charter,  not  purporting  to  be  an  amendment 
to  ah  old  one,  though  containing  the  same  title  and  embodying  most 
of  its  provisions,  will  be  so  considered,  if  from  its  general  scope  it  is 
evidently  intended  to  be  an  amendment,  provided  no  constitutional 
clause  stands  in  the  way.^® 

81.  In  New  York  the  fourteenth  section  of  the  Act  of  1849,  pro- 
viding for  the  incorporation  of  insurance  companies,  was  held  to 

>  Shufeldt  V.  Carver,  8  Brad.   (III.)  *  lb. 

r>45  :  Fogg  r.  Sid  well,  lb.  561 ;  Gulli-  ^  See  Carrie  t^.  Mut.  Assur.  Soc.,  4 

ver  V,  Baird,  9  lb.  421  ;  Felix  r.  Den-  H.  &  M.  (Va.)  315. 

ton,  9  lb.  478  ;  Gulliver  v,  Roelle,  100  ^  Mut.  Assur.  Soo.  r.  Korn,7  Cranoh, 

III.  141.  396. 

'  Rockover  v.  L.  Ass'n,  77  Va.  85.  >  Korn  v,  Mut.  Assur.  See,  SCranoh, 

*  Sanders  v,  Hillsboroagh  Ins.  Co.,  192. 
44  N.  H.  238.     See  Ward  ».  Farwell,  •  lb. 

97  111.  593 ;    Carr  v.  Un.  Mut.  F.  Ins.       ^  Hope  Mut.  F.  Ins.  Co.  v.  Beckman, 
Co.,  285  Mo.  A  p.  215.  47  Mo.  93. 

*  Price  p,  St.  Louis  Mut.  L.  Ins.  Co., 
3  Mo.  A  p.  2(>2. 
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authorize  a  pre-existing  company  to  extend  its  charter  and  change  its 
name  by  complying  with  the  provisions  of  the  act,  from  Rensselaer 
County  Mutual  Ins.  Co.  to  the  Rensselaer  Ins.  Co.^  An  amend- 
ment to  a  charter  must  be  accepted  by  a  company  before  it  will  bind, 
and  the  acceptance  may  be  directly  by  a  formal  vote,  or  indirectly 
by  implication  from  the  acts  of  commission  or  omission  of  the  mem- 
bers of  the  corporation  and  the  exercise  of  corporate  power  under 
it.'  A  statute  authorizing  a  corporation  to  divide  its  risks  into 
classes  will  be  considered  as  legally  accepted  if  the  records  of  a 
corporation  show  that  a  meeting  was  duly  called,  a  proper  notice 
given,  and  that  business  was  transacted  at  it ;  and  the  presumption 
is  that  a  quorum  of  members  was  present,  unless  the  contrary  clearly 
appears.'  Where  an  amendment  to  a  charter  is  complained  of  by 
an  existing  member  of  the  company  he  should  at  once  act,  for  by 
lying  by  he  loses  the  right  of  redress.*  But  a  member  has  been 
held  not  estopped  from  asserting  that  an  amendment  was  not  legally 
adopted  and  not  part  of  his  contract,  when  he  was  ignorant  thereof.* 
Obviously  a  legal  amendment  is  binding  on  all  members  who  become 
such  after  its  acceptance.' 

82.  If  the  charter  be  taken  subject  to  the  legislature's  right  of 
amendment  or  repeal,  its  repeal  does  not  impair  the  obligation  of 
any  contract  into  which  the  corporation  may  have  entered.^  But  a 
reservation,  in  an  amendment  to  the  charter  of  an  insurance  com- 
pany, of  the  right  of  the  legislature  to  bring  the  corporation  under 
the  operation  of  general  laws,  does  not  bind  the  legislature  to  enact 
any  specific  law,  and  does  not  operate  as  a  contract  with  the  share- 
holders that  they  shall  be  subjected  to  any  specific  additional  pri- 
mary liability  on  their  contracts  of  subscription ;  at  most  it  only 
gives  a  power  to  enact  such  general  laws  as  the  legislature  in  its 
discretion  may  deem  best  for  the  public  good,  and  which  may  be 
legal  in  their  character  as  to  the  liability  of  shareholders.* 

>  Rensselaer  Ins.  Co.  v.  McMahon,  25  '  Day  v.  Mill  Owners,  Mat.  F.   Ins. 

Barb.  (N.  Y.)  457.  Co.,  75  Iowa,  694. 

'  Lyoom.  F.  Ins.  Co.  v.  Back,  4  Leg.  ^  Lycom.   Ins.   Co.    v.   Newcomb,  4 

Oaz.  (Pa.)  182 ;  Fell  ».  McBenry,  42  Leg.  Gaz.  (Pa.)  409. 

Pa.  St.  41.  ^  Endowment,  Etc.,  v.  State,  35  Kan. 

»  Cit.  Mat.  F.  Ins.  Co.  v,  Sortwell,  8  253  ;  Hyatt  v.  McMahon,  25  Barb.  (N. 

Allen  (Mass.),  217.  Y.)  457. 

*  Hope  Mat.  F.  Ins.  Co.  r.  Beckman,  >  Diversey  t;.  Smith,   12  Ins.  L.  J. 

47  Mo.  93.  737  (III.). 
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88.  Where  the  right  to  amend  is  reserved  the  legislature  maj 
enact  that,  unless  the  company  make  up  a  deficit  in  its  assets,  its 
charter  shall  be  repealed ;  and  this  is  not  bad  as  a  delegation  of 
judicial  power.^  Nor  does  it  abrogate  any  contract.*  But  the 
legislature  cannot  so  provide  as  to  the  disposition  of  the  assets,  that 
its  avails  should  be  divided  unequally  among  its  creditors,  or  that 
the  portion  of  the  assets  belonging  to  the  shareholders  should  be 
diverted  from  theni.*  The  Illinois*  Act  prohibiting  joint  stock  com- 
panies of  less  than  $150,000  capital  from  establishing  an  agency  in 
the  city  of  Chicago  only  applies  to  those  companies  organized  under 
the  general  laws,  and  does  not  affect  companies  existing  under  prior 
special  charters.^  Here  one  clause  of  the  Act  was,  that  all  companies 
shall  be  subject  to  it ;  and  another  was  that  insurance  companies  may 
continue  the  capital  in  their  charter.  The  constitution  of  a  voluntary 
corporation  is  not  a  charter,  but  rather  in  the  nature  of  a  by-law,  and 
can  be  altered  at  pleasure,  subject  to  the  usual  formalities  neces- 
sary  to  be  observed.'  It  has  been  held  that  a  repeal  of  a  charter, 
unless  the  company  should  comply  with  certain  provisions  within  a 
certain  time,  did  not  affect  outstanding  policies  in  the  event  of  a 
failure  to  comply.^ 

84.  The  domicile  of  a  corporation  is  in  the  jurisdiction  of  the 
sovereignty  of  its  creation,  and  is  not  capable  of  migration,  though 
its  charter  may  confer  powers  which  may  be  exercised  outside  the 
territorial  limit  of  its  domicile,  provided  their  exercise  does  not  clash 
with  a  local  law.'  But  when  a  corporation  exercises  its  functions 
beyond  the  territory  of  the  sovereign  who  created  it,  it  can  only 

^  Lothrop  V.  Stedman,  42  Conn.  583.  '  Grangers'  L.  &  Health  Ins.  Co.  v. 

See  Ward  r.  Barwoll,  97  III.  593.  Kemper,  73  Ala.  325  ;  Cin.  Mut.  Health 

'  Chicago  L.  Ins.  Co.  v.  Needles,  14  Assur.   Co.  t;.  Rosenthal,   55  111.    85  ; 

Ins.  L.  J.  347  (111.)  ;  Atty.  Gen'l  of  N.  Lycom.   F.  Ins.  Co.  v.  Langley,  62  Md. 

Y.  V.  North  Amer.  L.  Ins.  Co.,  82  N.  Y.  196;  KennebecCo.i).  Augusta  Ins.,  Bto., 

172.     See  Re  Life  Ass'n  of  America,  91  Co.,  6  Gray  (Mass.),  204 ;  Mat.  Bencf. 

Mo.  177.  L.   Ins.  Co.  v.  Davis,  12  N.  Y.  569  ; 

*  Lothrop  V,  Stedman,  42  Conn.  583.  Western  v.  Genesee  Mat.  Ins.  Co.,  lb. 

*  R.  S.  1874,  0.  73,  §  6.  258 ;  Merrick  v.  Van  Santwood,  34  N. 
ft  People  r.  Empire  F.   Ins.  Co.,  88  Y.  208  ;  Lycom.  F.  Ins.   Co.   r.  New. 

111.  309.  comb,  4  Leg.  Gaz.  (Pa.)  409  ;  Cowardin 

*  Supreme  Lodge  r.  Knight,  117  Ind.    v.  Univer.  L.  Ins.  Co.,  32  Grat.  (Va.) 
489.  445.  See  Redpath  v.  Sun  Mut.  Ins.  Co., 

^  Manlove  r.  Commer.  Mut.  F.  Ins.    14  L.  Can,  J.  90. 
Co.,  47  Kan.  309. 
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do  80  by  comitj  and  not  as  a  right.^  Therefore,  as  a  State  only 
permits  a  foreign  corporation  to  do  business  within  its  limits  as 
a  favor,  a  foreign  corporation  roust  submit  to  any  regulations  the 
State  into  which  it  goes  may  choose  to  impose,  as  a  condition  pre- 
cedent to  carrying  on  its  business.'  Nor  can  a  foreign  insurance 
company  withdraw  itself  from  the  operation  of  the  foreign  statute 
by  the  insertion  of  a  clause  to  that  effect  in  its  policies.' 

85.  A  corporation  in  the  United  States  is  not  a  citizen  within 
that  clause  of  the  Federal  Constitution  to  the  effect  that  ^^  the  citi- 
zens of  each  State  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  States."^  And  it  has  been  held 
by  the  Supreme  Court  of  the  United  States  that  the  issue  of  a  policy 
is  not  a  transaction  of  commerce,  and  therefore  the  State  laws 
regulating  the  business  of  foreign  insurance  companies  do  not  come 
within  the  constitutional  clause  declaring  that  Congress  shall  have 
power  ^'  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States."*    In  several  cases  in  the  Province  of  Ontario*  it 

>  Westchester  F.  Ins.  Co.  v,  Earle,  Ehrman  v.  Teatonia  Ins.  Co.,  1  Fed. 

33  Mich.  143 :  Roger  WiUiams  Ins.  Co.  R.    471    (E.  D.  Ark.);    License    Tax 

r.  CarringtOD,  43  Mich.  252;  Liv.  Ins.  Cases,  5  Wall.  462;    Funk  &.   Anglo- 

iUi.  V.  Mass.,  10  Wall.  566.  Amer.  Ins.  Co.,  15  his.  L.  J.  625  (E. 

'  See  Grangers'  L.  &  Health  Ins.  Co.  D.  Mo.).  See  Glasgow  &  Lond.  Ins. 
V.  Kemper,  73  Ala.  325  ;  Ducat  v.  City  Co.,  34  L.  Can,  J.  142. 
of  Chicago,  48  111.  172;  Cinn.  Mut.  »  Fletcher  p.  N.  Y.  L.  Ins.  Co.,  13 
Health  Assur.  Co.  v.  Rosenthal,  65  111.  Fed.  R.  526  (£.  D.  Mo.). 
85 ;  Walker  v.  City  of  Springfield,  94  <  Federal  Constitution,  art.  IV,  sec- 
Ill.  364;  Pierce  v.  People,  106  111.  11 ;  tion  2;  Ducat  v.  City  of  Chicago,  48 
Mut.  F.  Ins.  Co.  w.  Swigert,  120  III.  36 ;  III.  172  ;  Cincinnati  Mut.  Health  Assur. 
Farm,  k  Merch.  Ins.  Co.  v.  Harrah,  47  Co.  v,  Rosenthal,  65  111.  85  ;  Farmers* 
Iiid.  236;  SUte  v.  Ins.  Co.  of  N.  A.,  &  Merch.  Ins.  Co.  v,  Harrah,  47  Ind. 
115  Ind.  257;  Phoenix  Ins.  Co.  v.  236;  Phosnlx  Ins.  Co.  i\  Common- 
C*<*mmw.,  5  Bush.  (Ky.)68;  Coramw.  wealth,  5  Bush  (Ky.),  68;  Commw. 
p.  Milton,  12  B.  Mon.  (Ky.)  212 ;  Ta-  ».  Milton,  12  B.  Mon.  (Ky.)  212  ;  Tatem 
tern  r.  Wright,  3  Zab.  (N.  J.)  429;  v,  Wright,  3  Zab.  (N.  J.)  429;  Fire 
Fire  Department  v.  Noble,  3  K.  D.  Sm.  Department  v.  Noble,  3  E.  D.  Sm.  (N. 
(N.  Y.)  440;  People  p.  F.  Ass' n,  92  N.  Y.)  440;  Slaughter  v.  Commw.,  13 
Y.  311 ;  Thome  v.  Travelers'  Ins.  Co.,  Grat.  (Va.)  767;  Paul  p.  State  of  Vir- 
80  Pa.  St.  15 ;  Lyoom.  F.  Ins.  Co.  ginia,  8  Wall.  168. 
r.  Wright,  55  Vt.  526;  Slaughter  v.  »  Federal  Constitution,  art.  1,  sec- 
Commw.,  13  Grat.  ( Va.)  767 ;  Lata-  tion  8.  See  Paul  v.  State  of  Virginia, 
y«tt«  Ins.  Co.  V.  French,  18  How.  404 ;  8  Wall.  168. 

Paul  V.  State  of  Virginia,  8  Wall.  168  ;  «  Cit.  Ins.  Co.  v.  Parsons,  7  Ap.  Cas. 

Liv.  Ins.  Co.  0.  Mass.,  10  Wall.  566;  96. 
Lamb  r.  Lamb,  6  Biss.  420 ;  (D.  Ind.) 
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was  contended  that  sections  91  and  92  of  the  Ontario  Act  of  39 
Vict.,  c.  24,  which  deal  with  policies  entered  into  or  in  force  in 
that  Province  for  insurances  against  fire,  and  which  prescribe  cer< 
tain  conditions  which  are  to  form  part  of  such  contracts,  were  invalid, 
because  it  was  not  within  the  powers  of  the  Provincial  legislature 
to  pass  such  an  act,  as  it  was  not  given  to  them  by  the  ''  British 
North  American  Act  of  1867."  Section  91  provides  "  it  shall  be 
lawful  for  the  Queen,  etc.,  to  make  laws  for  .  .  .  the  good  government 
of  Canada,  in  relation  to  all  matters  not  coming  within  the  classes  of 
subjects  bj  this  act  assigned  exclusively  to  the  legislatures  of  the 
Provinces  ;  and  for  greater  certainty,  but  not  so  as  to  restrict  the  terms 
of  this  section,  it  is  hereby  declared  that  (notwithstanding  anything 
in  this  act)  the  exclusive  legislative  authority  of  the  Parliament  of 
Canada  extends  to  all  matters  coming  within  the  classes  of  subjects 
next  hereinafter  enumerated,  that  is  to  say."  Then  follow  a  number 
of  classes  of  subjects.  Then,  '^  And  any  matter  coming  within  any 
of  the  classes  of  subjects  enumerated  in  this  section  shall  not  be 
deemed  to  come  within  the  class  of  matters  of  a  local  and  private 
nature  comprised  in  the  enumeration  of  the  classes  of  subjects  by 
this  act  assigned  exclusively  to  the  legislatures  of  the  Provinces." 
And  section  92  reads,  "  In  each  Province  the  legislature  may  ex- 
clusively make  laws  in  relation  to  matters  coming  within  the  classes 
of  subjects  next  hereinafter  enumerated."  Then  follow  the  classes. 
It  was  held  by  the  Ontario  Court  of  Appeals,^  following  the  rea- 
soning of  the  American  case  of  Paul  v.  State  of  Virginia,*  that  the 
local  legislatures  of  the  Provinces  had  the  power  to  regulate  the  busi- 
ness of  insurance  companies  within  their  limits.  On  an  appeal  to  the 
Privy  Council  the  judgment  was  affirmed,  though  this  reasoning 
was  neither  affirmed  nor  denied,  the  judgment  being  put  upon  the 
ground,  that  the  two  sections  must  be  read  together,  and  one  if 
necessary  modified  by  the  other;  that  the  words  ''regulation  of 
trade  and  commerce"  in  No.  2,  of  section  91,  include  political 
arrangements  as  to  trade  requiring  the  sanction  of  Parliament,  inter- 
provincial  trade,  and  perhaps  the  trade  of  the  whole  Dominion,  but 
do  not  include  the  regulations  of  the  contract  of  a  particular  trade, 
such  as  the  insurance  business  ;  that  the  words  ''  property  and  civil 

^  Parsons  v.  Qaeen  Ins.  Co.,  4  Ont.     lb.  96 ;   Johnston  v.  Western  Assar. 
Ap.  103 ;   Parsons  v.  Cit.  Ins.  Co.,  4    Co.,  4  lb.  281. 

«  8  Wall.  168. 

72 


CHAP.  II.]  TBE   PARTIES.  [87. 

rights  in  the  Province,"  in  No.  13  of  section  92,  include  rights 
arising  from  contract  which  are  not  expresslj  included  in  section 
91,  and  are  not  limited  to  such  rights  only  as  flow  from  the  law  as 
the  status  of  persons  ;  therefore  the  power  as  to  '^  property  and  civil 
rights"  conferred  by  this  section  does  not  conflict  with  the  ^^  regula- 
tion of  trade  and  commerce"  in  section  91,  and  consequently  the 
Act  of  the  Ontario  legislature  is  valid  under  the  Dominion  Act.^ 
Hence  the  contention  that  the  Ontario  local  Act  of  89  Vict., 
c.  24,  is  invalid  because  it  applies  to  companies  incorporated  by  an 
Act  of  the  late  Province  of  Canada  and  confirmed  by  the  Dominion 
Parliament,  cannot  be  sustained,  as  it  does  not  interfere  with  the 
status  or  constitution  of  companies,  but  merely  provides  that  if 
British  or  foreign  colonial  companies  choose  to  do  business  in 
Ontario  their  contracts  must  be  subject  to  certain  conditions.'  Nor 
is  the  Ontario  Act  inconsistent  with  the  Dominion  Act  88  Vict.,  c. 
20,  requring  all  insurance  companies,  whether  incorporated  by 
foreign  or  provincial  authority,  to  obtain  a  license  to  be  granted 
only  upon  compliance  with  the  conditions  prescribed  by  the  Act.* 

86.  In  Orr  v.  Beaver  &  Toronto  Mut.  Ins.  Co.,*  where  two  insur- 
ance companies,  which  had  been  incorporated  under  the  mutual  insur- 
ance Companies  Act  of  Ontario,^  were  united  into  a  single  corporation, 
with  a  new  name  by  virtue  of  the  Dominion  Act  of  32  and  38  Vict., 
c.  70,  it  was  held  that  the  Dominion  Act,  and  not  the  former  Act  of 
Ontario,  must  be  deemed  to  be  the  company's  Act  of  incorporation, 
and  therefore  the  Ontario  Act  of  36  Vict.  c.  64,  which  applied  to 
companies  under  the  Consolidation  Act  or  some  special  act  of  the 
former  Province  of  Canada  or  of  Ontario,  did  not  apply. 

87.  One  of  the  commonest  requirements  of  a  foreign  company  is 
that  it  should  file  in  a  designated  public  ofiice  some  certificate  or " 
statement  of  its  affairs,  etc.,  as  a  condition  precedent  to  engaging 
in  business.*    And  this  rule  will  apply,  in  all  probability,  though 
the  contract  be  the  only  one  ever  made  by  the  agent  in  the  foreign 

*  Qaeen  Ins.  Ck>.  v.  Parsons,  Eto.,  7  '  lb. 

Ap.  Cm.  96.      In  Smith  v.  Irvine,  1  *  26  U.  C.  C.  P.  141. 

R«v.  de Legislation,  47  (Prov.  Quebec),  *  Con.  Stat.  o.  52. 

ii  was  held  that  insurance  is  a  com-  ^  Cin.   Mat.   Health   Assur.   Co.    v. 

mercial  transaction,  though  gemble  not  Rosenthal,  55  lU.  85  ;  Wash.  Co.  Mut. 

in  motaal  companies.  Ins.  Co.  v.  Dawes,  6  Gray  (Mass.),  376; 

'  Qoeen  Ins  Co.  v»  Parsons,  Etc.,  7  Brown  v.  Lord,  18  Rev.  Leg.  (Can.) 

Ap.  Cas.  96.  382. 
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State.^  It  was  held  in  Iowa  that  an  action  to  wind  up  could  not  be 
sustained,  where  the  company  had  failed  to  comply  with  the  statute 
in  making  an  annual  report,  if  begun  before  the  company  was  required 
to  do  so.*  The  requirement  of  the  Indiana  Act  that  the  ^^  state- 
ment, instrument,  and  evidence  shall  be  renewed  semi-annually,  in 
the  months  of  January  and  July  of  each  year,"  was  held  to  give 
the  agents  the  whole  of  these  two  months  within  which  to  file  a 
renewal,  and  that  prior  to  that  time  during  the  months  the  old 
certificate  holds  good.'  In  Kansas  a  certificate  to  a  foreign  insur- 
ance company  cannot  be  issued  without  the  previous  payment  into 
the  treasury  of  fifty  dollars.^  And  where  the  auditor  issued  a 
certificate  on  February  25th,  authorizing  the  company  to  act  till 
February  28th  of  the  following  year,  without  this  previous  pay- 
ment, but  on  the  day  the  certificate  issued  drew  his  own  draft  for 
the  required  sum  on  the  company,  which  it  duly  paid,  he  on  the 
'  21st  of  March  paying  the  money  into  the  State  treasury,  it  was 
held  the  certificate  was  void,  as  in  paying  the  money  he  had  acted 
as  the  agent  of  the  company,  and  he  had  paid  too  late.'  Where 
there  was  issued  to  a  foreign  company,  which  had  previously  done 
business,  a  certificate  antedated  and  conditioned  on  its  agreeing 
to  be  examined  later,  which  was  not  done,  and  the  company  with- 
drew its  agent,  a  contract  of  insurance  made  before  the  certificate 
issued,  but  after  the  date  of  the  certificate,  was  held  valid.'  In 
Atlantic  Mut.  F.  Ins.  Go.  v.  Concklin,^  it  was  objected  that  a  state- 
ment was  not  sufiicient  within  the  Statute  1847,  c.  273,  section  8, 
which  did  not  show  the  whole  amount  of  premiums,  nor  what  pro- 
portion was  paid  in  cash,  nor  what  security  had  been  given  for  the 
remainder,  as  required  by  the  Act,  but  it  was  held  a  statement 
^setting  forth  the  whole  amount  of  risks,  the  whole  amount  of 
premium  thereon,  and  what  proportion  was  paid  in  cash,  the  largest 
sum  on  one  risk,  and  the  security  taken  for  premiums  not  paid 
in  cash,  being  the  lien  within  section  7  of  the  Act  incorporating  the 
company,  is  good.     A  mere  technical  error  as  to  the  certificate  is 

1  Wash.  Co.  Mut.  Ins.  Co.  v,  Dawes,  ^  Hart.  F.  Ins.  Co.  v.  State,  9  Kan. 

6  Gray  (Mass.),  376.  210. 

<  State  V.  Iowa  Mut.  Aid  Ass'n,  59  «  lb. 

Iowa,  125.  <  Lycom.  F.  Ids.  Co.  v.  Langley,  62 

*  Anier.  L.  Ins.  Co.  v,  Pettijohn,  62  Md.  196. 

Ind.  382.  T  dOrajr  (Mass.),  73. 
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not  sufficient  for  avoiding  the  certificate.'  If  a  license  to  a  foreign 
company  does  issue,  the  presumption  is  that  the  steps  toward  getting 
have  been  properly  gone  through.*  In  Missouri  the  Act  of  1869' 
required  the  foreign  insurance  company's  certificate  to  be  recorded 
in  the  county  recording  office  where  the  contract  of  insurance  was 
made.  But  the  Statute  of  1874^  omits  this  and  makes  a  certified 
copy  of  the  certificate  evidence  of  authority  to  a  foreign  corporation 
to  do  business  in  the  State  ;  and  while  the  mere  absence  of  the  origi- 
nal from  the  recorder's  office  will  not  imply  none  exists,  still  if  the 
insurer  assume  proof  of  its  existence  and  shows  that  it  has  been  in  ex- 
istence for  several  years,  though  not  in  the  year  in  question,  the  fact 
of  its  existence  is  for  jury.*  Where  the  loss  of  a  license  to  a  foreign 
company  which  is  not  required  to  be  recorded  is  shown,  parol  evidence 
is  admissible  to  show  its  previous  existence.*  The  provisions  of  the 
Massachusetts  Rev.  Sts.  c.  37,  sec.  42,  prohibiting  a  foreign  com- 
pany from  doing  business  in  Massachusetts  unless  restricted  from 
insuring  in  any  one  risk  more  than  one-tenth  of  their  capital,  have  been 
held  not  to  apply  to  a  mutual  company.^  Nor  do  the  provisions  of 
Rev.  Sts.  1847,  c.  283,  sec.  2  as  to  the  capital  apply.*  The  pro- 
visions of  the  Wisconsin  Act,*  imposing  a  penalty  on  accident  and 
life  companies  in  that  State  which  fail  to  file  an  annual  statement, 
do  not  apply  to  an  unlicensed  company  pursuing  there  an  illegal 
business.** 

88.  Another  familiar  provision  imposed  on  foreign  companies  as 
a  prerequisite  to  business,  is  the  obligation  to  deposit  with  the 
authorities  of  the  State,  where  it  intends  doing  business,  a  certain 
amount  of  securities  for  the  exclusive  benefit  of  the  policyholders." 
Sometimes  the  deposits  are  exclusively  for  the  benefit  of  the  do- 
mestic policyholders.'*      It  was  held  under  the  Act  in  Mississippi 

^  Amer.  Ins.  Co.  v.  Pressell,  78  lod.  >  Williams     v,     Cheney,     3    Qr&y 

442.  (Mass.),  215. 

«  Lycoming  F.  Ins.  Co.  v.  Wright,  60  »  R.  S.  §  1954,  Wis. 

Vt.  516.  »  State  v.  U.  S.  Mat.  Aoo.  Ass'n,  69 

»  Laws  Mo.  1869,  §§  27-30.  Wis.  76. 

*  Ho.  Laws,  1874,  §  7.  *>  Moies  v.  Economical  L.  Ins.  Co.,  21, 

*  Amer.  Ins.  Co.  v.  Smith,  19  Mo.  R.  I.  259. 

Ap.  627.  ^  Re  iEtna  Ins.  Co.,  17  U.  C.  Ch.  160. 

*  Lycom.  F.  Ins.  Co.  v.  Wright,  60  See  Re  L.  Ass'n,  91  Mo.  177 ;  State  r. 
Vt.  515.  Benton,  25  Neb.  834;  Bockover  v.  L. 

'  Atlan.  Mat.  F.  Ins.  Co.  v.  Couck-    Ass'n,  77  Va.  85. 
lin,  6  Gray  (Mass.).  73. 
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that  a  person  contracting  outside  the  State  with  a  foreign  company 
has  no  claim  on  the  fund  deposited  by  a  foreign  company  in  the 
State  ;  but  such  person  will  be  considered  to  have  elected  to  look  to 
the  general  assets.^  But  in  Canada,  where  a  contract  was  made 
in  New  York  by  a  New  York  company  with  a  Canadian  policy- 
holder, it  was  held  on  its  insolvency  that  the  policyholder  would 
still  have  a  right  to  rank  with  policyholders  on  the  special  deposit- 
fund  created  by  the  Canadian  Statute.*  Where  the  Act  of  1862  in 
New  York  provided  that  the  deposit  was  to  be  held  for  policy- 
holders in  the  United  States,  if  the  foreign  company  deposit  a 
greater  amount  than  the  minimum  required,  the  surplus  will  be  held 
on  the  same  terms  of  trust,  and  not  altered  by  the  Act  of  1871, 
c.  H88.^  But  these  deposits  of  foreign  mutual  companies  are 
usually  for  the  benefit  of  all  the  policyholders,  and  not  only  for 
those  of  the  State  into  which  the  foreign  company  has  come ;  and 
on  insolvency  the  application  of  the  money  will  depend  on  the  laws 
that  apply  to  the  corporation  at  its  domicile,  for  in  a  mutual  com- 
pany all  the  members  are  bound  by  them ;  and  it  has  been  held 
the  funds  cannot  be  attached  by  a  foreign  policyholder,  when  the 
laws  of  the  State  of  origin  provided  for  their  control,  and  proceed- 
ings in  respect  thereof  had  been  commenced  in  the  home  forum.* 
Where  an  insurance  company  of  Maryland,  which  had  an  agency  in 
Alabama,  became  insolvent,  and  desired  the  Alabama  insured  to 
send  their  policies  to  be  cancelled  in  Maryland,  in  order  to  present 
the  certificate  for  the  unearned  premiums  to  the  assignee,  the 
general  agent  in  Alabama,  without  authority,  cancelled  in  his  own 
office  all  policies  issued  through  him  and  reinsured  in  other  com. 
panics.  Some  of  the  new  contracts  were  accepted  by  the  insured, 
and  those  who  declined  were  paid  by  him  out  of  his  own  funds  the 
amount  of  the  unearned  premiums ;  and  he  filed  abill  to  subject  the  usual 
securities  deposited  by  a  foreign  company,  "  to  secure  the  holders 
of  policies  issued  by  such  companies  to  persons  owning  property  in 
this  State  ;"  but  it  was  held  he  was  not  justified  in  cancelling  the 

1  Piedmont  k  Arlington  L.  Ins.  Co.        *  See  Rundall  r.  L.  Ass'n,  11  Ins.  L. 

V.  Wallin,  58  Miss.  1.  J.  249  (La.)  ;  Bookover  v.  L.  Ass'n,  77 

s  Equit.  AsBur.  Co.  v.  Perrault,  26  L.  Va.  85  ;   Davis  v.  L.  Ass'n,  11  Fed.  R. 

Can,  J.  382.  781  (S.  D.  Ala.)  ;  Fry  v.  Charter  Oak 

*  Lancash.  Ins.  Co.  v.  Maxwell,  131,  L.  Ins.  Co.,  31  lb.  197  (E.  D.  Mo.). 
N.  Y.  286. 
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policies  without  authority,  and  that  they  were  not  legally  cancelled  ;* 
and  a  lien  claimed  by  the  agent  on  this  fund  which  did  not  origi- 
nate in  an  insurance  contract  for  a  personal  debt  of  the  company  to 
him  was  disallowed.*  The  Michigan  Act  No.  237,  Laws  1881,  re- 
quiring a  deposit  with  the  State  treasurer  of  that  State,  or  with  the 
proper  officer  of  the  foreign  company's  State,  does  not  authorize  a 
foreign  company  to  deposit  the  amount  with  a  third  foreign  State 
where  it  also  happens  to  do  business.  Thus,  for  example,  the  re- 
quirement of  the  Michigan  Act  of  1881  of  a  deposit  to  be  made 
with  the  Michigan  State  treasurer,  or  with  certain  officers  of  the 
State  where  the  company  is  ^^  organized,"  was  held  not  to  relieve 
a  British  company  which  had  made  the  requisite  deposit  in  New 
York,  but  that  a  fresh  deposit  must  be  made  in  Michigan.'  Under 
the  Rhode  Island*  Act  which  provided,  sec.  18,*  that  "  any  company 
so  depositing  may  be  permitted  to  receive  and  collect  the  interest 
and  dividends  on  its  securities  so  deposited"  it  was  held  that  the 
treasurer  could  not  arbitrarily  refuse  to  allow  them  to  be  collected, 
though  he  had  a  discretionary  right  to  refuse  for  the  benefit  of  the 
policyholders.  The  requirement  that  a  foreign  insurance  company 
should  have  so  many  ^^  dollars  of  actual  cash  capital  invested  in 
United  States  bonds,"  is  not  satisfied  by  a  mutual  company  having 
the  required  amount  invested  in  cash  assets.* 

89.  Not  infrequently  the  foreign  company  is  compelled  to  pay  a 
tax,  or  a  certain  sum  of  money,  by  way  of  license  or  fee,  for  the 
pri\dlege  of  doing  business  in  the  foreign  State,  and  the  legality  of 
these  fees  has  been  frequently  questioned.  It  was  held  in  Ken- 
tucky that  a  tax  not  existing  on  a  domestic  company  may  be 
imposed  on  a  foreign  company.^  The  Massachusetts  Statute  of 
1880,  c.  227,  imposing  upon  every  corporation  and  association  en- 
gaged within  that  Commonwealth  in  the  business  of  life  insurance, 
an  annual  excise  tax,  '^  to  be  determined  by  assessment  of  the  same 
upon  a  valuation  equal  to  the  aggregate  net  value  of  the  policies  in 
force  on  the  thirty-first  day  of  December  then  next  preceding,  issued 

1  U.  S.  F.  &  M.  Ins.  Co.  v.  Tardy,  2        *  Moies  v.  Economical  Mat.  Ins.  Co., 

Ids.  L.  J.  673  (Ala.).  12  R.  I.  259. 

*  Id.  »  O.  S.  R.  I.,c.  143,  §  18. 

*  Employers'  Liability  Assur.  Co.  v,        *  Ins.  Co.  v.  House,  89  Tenn.  438. 
Commissioners,  64  Mich.  614.  ^  PhoBnix  Ins.  Cj.  t;.  Commw.,  5  Bush 

(Ky.).  68. 
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or  assumed  by  such  corporation  or  association,  and  held  by  residents 
of  the  Commonwealth,  at  the  rate  of  one-half  of  one  per  cent,  per 
annum,"  is  constitutional,  being  justified  by  the  clause  in  the  Con- 
stitution authorizing  the  imposition  and  levy  of  ''  reasonable  duties 
and  excises  upon  any  produce,  goods,  wares,  merchandise  and  com- 
modities whatever,"  within  this  Commonwealth  ;  though  not,  under 
the  clause  as  to  a  levy  of  equal  taxes  on  all  persons  and  property, 
etc.^  In  California  it  was  held  that  State  bonds  owned  and  de- 
posited with  a  banker  in  that  State  by  a  foreign  insurance  company, 
in  pursuance  of  the  Act  ''  to  tax  and  regulate  foreign  insurance 
companies  doing  business"  in  that  State,  and  under  the  control  of 
its  agent  there,  are  subject  to  taxation  as  ^^  personal  property" 
within  the  State,  as  they  are  a  portion  of  the  company's  capital; 
and  that  the  payment  of  a  percentage  of  premiums  of  risks  taken 
by  foreign  companies  is  not  a  subject  for  taxation,  as  the  Act  did 
not  so  provide.*  In  Nevada  the  tax  on  foreign  companies  was  re- 
garded as  a  license,  and  therefore  not  repugnant  to  Art.  X.  of  the 
State  Constitution,  for  the  Article  refers  to  ad  valorem  taxes.'  So 
in  New  York,  the  particular  enactment  as  to  the  foreign  company 
was  regarded  as  a  license  fee,  and  not  a  tax,  and  therefore  not 
opposed  to  the  constitutional  provisions  as  to  taxes.^ 

The  Ontario  Statute  imposed  a  tax  at  each  branch  or  place  of 
business  of  the  company,  and  it  was  held  an  office  of  an  agent,  who 
did  not  contract  but  received  applications  and  delivered  policies, 
and  collected  premiums,  was  a  branch  office  or  place  of  business 
within  the  Act,  and  that  the  annual  premiums  received  at  that 
agency  can  be  taxed  if  the  amount  can  be  ascertained.'  The 
provision  in  the  Nebraska  Act  imposing  a  tax  on  gross  premiums 
which  are  received  within  the  State  of  every  insurance  company, 
except  a  mutual  company  without  capital,  during  the  year  previous  to 
the  year  of  listing,  in  the  county  where  the  agent  does  business, 
was  held  to  render  such  premiums  assessable  and  taxable  as  person- 
alty in  the  hands  of  such  agent,  where  there  happened  to  be  local 
machinery  to  raise  such  tax.' 

1  Conn.  Mut.  L.  Ins.  Co.  v,  Commw.,  *  People  v.  F.  Ass'n,  92  N.  T.  311. 

133  Mass.  161.  '  City  of  Kingston  &.  Can.  L.  Assar. 

'  People  V.  Home  Ins.  Co.,  29  Cal.  Co.,  18  Ont.  R.  18. 

633.  <  Phcenix  Ins.  Co.  v.  Citj  of  Omaha, 

*  £x  parte  Cohn,  13  Nev.  424.  23  Neb.  312. 
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90.  Frequently  the  State  imposes  on  foreign  companies  the  bur- 
den of  paying  money  to  a  county  or  municipality  for  the  benefit  of 
special  institutions  of  a  public  character,  such  as  firemen's  benev- 
olent associations,^  colleges,*  and  the  like,  in  addition  to,  or  in- 
stead of  paying  a  license  fee  directly  into  the  State  treasury.  In 
California  the  requisition  on  a  foreign  company  to  pay  to  the  treas- 
urer of  the  county  or  city  where  it  did  business  for  a  firemen's 
relief  fund  of  such  county  or  city  was  held,  not  a  license,  but  purely 
a  tax  for  municipal  purposes,  and  void  under  the  Constitution,  Art. 
11,  sec.  12,  in  which  ^'  the  legislature  is  prohibited  from  passing  a 
tax  on  counties,  cities,  towns,  or  other  public  or  municipal  corpora- 
tions, or  upon  the  inhabitants  or  property  thereof,  for  county,  city, 
town,  or  other  municipal  purposes."'  It  was  also  further  held,  that  a 
foreign  insurer  did  not  waive  the  right  to  contest  the  constitutionality 
of  the  tax  by  doing  business  in  the  State^  after  the  passage  of  the 
tax  act.  The  court  held  that  the  tax,  called  a  license  tax,  imposed 
under  the  Georgia  Act  by  the  city  of  Augusta,  by  the  ordinance  of 
January  5,  1874,  upon  insurance  companies  doing  business  in  that 
city,  though  a  tax  and  not  a  license,  was  valid ;  as  it  was  a  tax  on 
occupations  and  not  technically  a  tax  on  property,  which  last  only 
must  be  uniform  under  the  Constitution ;  and  therefore  a  difference 
in  the  tax  on  life  and  fire  insurance  companies  is  not  material.^  It  was 
held  in  Illinois  that  the  legislature  may  authorize  a  municipal  cor- 
poration to  charge  a  license  fee  on  foreign  companies  for  the  purpose 
of  the  fire  department.*  And  the  payment  of  a  percentage  on  the 
gross  premium,  instead  of  a  lump  sum,  would  still  be  a  license  and 
not  a  tax  ;'  and  a  license  can  be  added  to  a  tax.*  Nor  would  the 
fact  that  it  only  applied  to  cities  with  a  fire  department  invali- 
date it.*  Cities  incorporated  under  sec.  30,  of  the  General  Law 
of  Illinois  of  1879,'*  it  has  been  held,  cannot  compel  a  foreign  com- 

*  •      *  •     •  , 

>  Trustees    of    Exempt.     Firemen's  *  lb. 

Benev.  Fund  ».  Roome,  93  N.  Y.  313  ;  »  Home  Ins.  Co.  v.  City  of  Augusta, 

Firemen's  Benev.  Ass'n  o,  Lounsbury,  60  Ga.  530. 

21  HI.  611 ;  Farwell  v.  Benev.  Ass'nof  «  Walker  v.  City  of  Springfield,  94 

Paid  .Fire  Department,  4  Brad.  (111.)  HI.  364. 

36.  '  lb. 

<  Medical    College    of    Alabama    v,  >  lb. 

Maldoon,  46  Ala.  603.  •  lb. 

»  City  of  San  Francisco  p.   Lir.   &  »  P.  L.  1879,  p.  179. 
Lend.  &  Qlobe  Ins.  Co.,  74  Cal.  113. 
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pany  to  p^y  a  license,  for  the  object  of  that  Act  was  to  tax  foreign 
companies*  receipts  a^  other  personal  property  in  the  State,  and 
makes  such  taxes  take  the  place  of  other  municipal  taxes,  and  there 
was  given  no  implied  right  to  license.^  In  Missouri,  in  State  v. 
Bea^ley,*  it  was  held  the  State  licenses  need  not  be  procured  by 
foreign  companies,  since  the  passage  of  the  Insurance  Act  of  1869,' 
though  such  companies  are  still  liable  under  Art  IV.  for  county 
and  municipal  taxes,  fees,  and  license,  etc.  In  City  of  St.  Joseph 
V,  Emst,^  the  court  held  the  general  law  of  Missouri  incorporating 
cities  of  the  second  class^  expressly  authorized  a  city,  organized 
thereunder,  to  tax  as  well  as  license  foreign  companies,  which  would 
not  be  duplicate  taxation.  The  Sessions  Laws  of  1887,  c.  66,  of 
Nebraska,  amending  the  compiled  Statutes  of  1885,  c.  77,  sec.  38, 
were  not  to  relieve  insurance  companies  from  a  license  tax  on  their 
business  in  cities  of  the  second  class  and  villages,  when  imposed  bj 
ordinance,  but  were  only  to  relieve  such  companies  from  general 
laws  imposing  licenses,  taxes,  etc.,  under  the  provision  of  the  Con- 
stitution, Art.  9,  sec.  1.* 

The  provisions  of  the  New  York  Acts  incorporating  the  Exempt 
Firemen's  Benevolent  Fund^  which  require  foreign  companies 
doing  business  in  the  city  of  New  York  to  pay  a  percentage  on  the 
gross  premiums  received  by  them  in  that  city  are  not  unconstitutional ; 
because  private  acts  granting  an  exclusive  privilege  to  any  private 
corporation  ;'  or  by  reason  of  the  article  against  special  privileges,' 
as  giving  the  money  of  the  State  to  a  private  undertaking,  the  body 
being  in  the  nature  of  a  public  charity  ;  or  opposed  to  the  article'**  re- 
quiring an  act  imposing  a  tax  to  distinctly  state  the  object  te  which 
it  is  to  be  applied,  as  it  is  not  a  tax  but  a  license  to  do  business  ; 
and  even  assuming  it  to  be  a  tax,  it  is  not  a  general  tax  for  State 
purposes,  but  a  local  act.  Nor  is  the  requirement  within  the  ex- 
emption by  the  State  from  additional  taxation,  when  foreign  com- 

1  City  of  Chicago  v.  Phoenix  Ins.  Co.,  *  City  of  Columbus  v.  Hart.  Ins.  Co., 

126  111.  276.  See  also  Farwellv.  Benev.  25  Neb.  83. 

Ass'ii,  Etc.,  4  Brad.  (111.)  36.  ^  §  7,  c.  633,  Laws  of  1866,  as  amended 

<  60  Mo.  220.  by  o.  962,  Laws  of  1867  ;  o.  297,  Law» 

s  Wag.   Stat.   732,   which   repealed  of  1870 ;  o.  64,  Laws  of  1877 ;  and  c. 

Stat.  Art.  IV.  84.  89,  Laws  of  1879. 

*  95  Mo.  360.  «  Art.  3,  section  18. 

•  R.  S.  §  4644.  •  Art.  8,  section  10. 

*o  Art.  3»  section  20. 
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panies  have  paid  the  State  tax.*  The  Pennsylvania  Act  of  May  7, 
1857,  imposing  on  foreign  agencies  in  Philadelphia  a  bond  to  secure 
payment  of  a  certain  per  cent,  on  all  their  receipts,  for  the  Phila- 
delphia Association  of  Disabled  Firemen,  was  considered  invalid ; 
though  apparently  the  Act  was  not  regarded  as  imposing  a  tax, 
nor  a  necessary  prerequisite  to  doing  business,  but  rather  as  an  un- 
fair burden ;  the  court  deciding  they  "  must  respectfully  decline  for 
the  judiciary  department  of  the  government  the  enforcement  of  the 
bond  given  to  secure  its  payment."'  But  in  ^tna  F.  Ins.  Go.  v. 
Reading,^  it  was  held  a  foreign  company,  which  has  complied  with 
the  Srate  Statute  of  April  4, 1873,  may  again  be  taxed  under  the 
Act  of  1887  by  certain  cities  for  revenue  purposes.  In  the  latter 
Act  both  foreign  and  domestic  companies  are  taxed  alike ;  and  the 
17th  section  of  the  Act  of  April  4,  1873,  providing  that  no  city 
should  tax  insurance  companies,  is  repealed  by  the  Act  of  24th  May, 
1887,  sec.  2,  which  provides  that  every  city  of  the  fourth,  fifth, 
sixth,  and  seventh  classes  '^  should  have  power  to  levy  and  collect 
for  general  revenue  purposes  an  annual  license  tax  on  insurance 
companies."  In  Tennessee  the  Act  of  1875,  c.  9,  imposed  a  tax 
on  foreign  companies  ^*  which  shall  be  in  lieu  of  all  other  taxes," 
and  an  additional  tax  laid  by  the  Act  of  1879,  c.  84,^  was  held  valid  : 
for  the  words  ^^  in  lieu  of  all  other  taxes"  may  be  repealed,  because 
they  do  not  constitute  a  contract,  nor  limit  the  power  of  subsequent 
legislatures ;  and,  therefore,  the  second  Act  either  repealed  by 
implication  the  first  Act,  or  if  it  did  not  repeal,  the  words  were 
mere  surplusage  and  both  Acts  stand ;  and  the  provision  in  the 
Constitution  of  1870*  that  **  all  acts  which  repeal,  revive,  or  amend 
the  former  laws  shall  recite  in  their  caption  or  otherwise  the  title 
or  substance  of  the  law  repealed,  revived  or  amended"  was  held  not 
to  apply  to  acts  which  efiect  a  repeal  of  prior  acts  by  necessary 
implication.*  In  Virginia,  the  city  of  Norfolk  was  given  power 
to  *'  tax"  property,  which  was  held  to  include  all  forms  and  sub- 
jects of  taxation,  and  consequently  an  occupation ;  and  which  would 

»  See  Oct.  Laws  1880,  c.  642 ;  Laws        •  21  W.  N.  C.  (Pa.)  209. 
Iii81,  c.  b61.     See  Trasteee  Exempt        *  ^  7,  subsec.  53. 
Firemen*8,  Bto.,  ».  Roome,  93  N.  Y.  313.        *  Art.  2,  §  17. 

*  Philadelphia   Ass'n   for-  Relief  of        ^  Home  Iiia.  Co.  v.  Taxing  District, 

Disabled  Firemen  i;.  Wood',  39  Pa.  St.  4  Lea  (Tenn.),  644. 
73. 
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include  a  tax  on  insurance  companies  doing  business  there.'  It  was 
also  held  that  the  Act  imposing  a  license  tax  on  insurance  com- 
panies, and  exempting  them  from  '^  any  additional"  taxation,  would 
not  apply  to  the  exemption  from  city  taxation,  but  only  from  State 
taxes,  the  words  "  any  additional  "*  clearly  implying  this.  The 
Provincial  Act  of  Nova  Scotia*  of  1888  providing  that  property  of 
insurance' companies  doing  business  in  the  city  of  Halifax  could  be 
taxed  as  that  of  other  rate-payers,  and  also  that  they  should  pay 
a  license  and  a  fee  for  each  of  several  branches  of  business,  was 
held  valid  under  the  ninth  subsection  of  section  92  of  the  British 
North  America  Act.*  The  case  of  People  i».  Son*  may  be  referred 
to  for  the  determination  of  the  question  as  to  how  far  the  resolutions 
of  the  trustees,  who  had  the  control  of  the  distribution  of  moneys 
among  villages,  would  apply  when  a  village  had  become  a  town. 

91.  Where  foreign  companies  are  taxed  for  the  benefit  of  public 
institutions  such  as  colleges  or  charities,  obviously  the  latter  acquire 
no  vested  right  therein,  but  the  tax  may  be  at  any  time  repealed  at 
the  pleasure  of  the  legislature.* 

92.  In  several  of  the  States  statutes  have  been  passed  allowing 
foreign  companies  to  do  business  within  their  limits,  provided  they 
agree  not  to  remove  suits  in  which  they  may  be  parties  from  the 
State  courts  to  the  Federal  tribunals ;  and  though  this  condition 
has  been  held  constitutional  in  some  of  the  State  courts,^  yet 
the  Supreme  Court  of  the  United  States  and  some  other  courts 
have  held  it  void.'  But  while  such  an  agreement  may  be  void,  the 
State  can  revoke  the  license  of  the  foreign  company  if  it  does  resort 
to  the  Federal  tribunals ;  as  a  State  has  a  right  to  exclude  any 
foreign  company  from  doing  business  within  its  limits,  and  the  means 
by  which  she  accomplishes  such  a  result,  or  the  motives  of  her 

1  Humphreys  o.  City  of  Norfolk,  25  Wis.  175 ;  Best  v,  N.  Y.  L.  Ids.  Co.  2 

Grat.  (Va.)  97.  Cin.  S.  C.  R.  (Oh.)  329. 

ft  lb.  B  lus.  Co.  V.  Morse,  20  Wall.  445; 

*  C.  28,  §  23.  Doyle  v.  Continen.  Ins.  Co.,  94  U.  S. 

'  City  of  Halifax  v. West.  Assnr.  Co.,  535  ;  Northw.  Mut.  Ins.  Co.  r.  Elliott, 

6  R.  &  G.  (Nov.  Scot.)  387.  7  Saw.  17  (D.  Or.)  ;  Newhall  v.  Allan. 

»  64  Hun  (N.  Y.),  321.  F.  &  M.  Ins.  Co.,  1  Ins.  L.  J.  89  (D. 

^  Medical  College  of  Ala.  v,  Muldon,  Pa.)  ;  Metrop.  L.  lus.  Co.  i^.  Harper,  3 

46  Ala.  603.  Hughes,  260  (W.  D.  Va.)  ;  lus.  Co.  c?. 

^  Glen  Falls  Ins.  Co.  v.  Judge  of  Jack-  Morse,  20  V^all.  445  ;  Barron  r.  Barn- 

8on,  21  Mich.  577;  Drake  r.  Doyle,  40  side,  121  U.  S.  186;  Reiohard  v.  Man> 

hat.  L.  Ins.  Co.,  31  Mo.  518. 
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action,  are  not  the  sabject  of  Federal  inquiry.  In  other  words,  if 
the  foreign  company  does  not  abide  by  its  agreement,  it  must  take 
the  consequences  in  having  its  license  revoked.^  Conditions  as  to 
service  of  process  are  also  imposed,  which -will  be  more  appropriately, 
however,  in  Book  Y.  discussed  under  the  head  of  Remedies. 

93.  Frequently  the  burden  imposed  on  the  foreign  company  by 
a  State  is  in  the  form  of  a  retaliatory  law.  As,  for  example,  an 
Act  of  Indiana  provided  that  a  foreign  company  seeking  to  do 
business  in  Indiana  should  be  subjected  to  the  burdens  which  the 
State  of  the  foreigner's  domicile  may  have  imposed  on  an  Indiana 
eorporation  desirous  of  doing  business  in  that  other  State.  These 
laws  have  been  frequently  attacked  as  being  unconstitutional, 
because,  when  considered  as  a  tax,  they  delegate  to  a  stranger  the 
power  of  taxing,  and  are  also  unequal  taxation,  but  they  have 
generally  been  upheld.'  Though  in  Alabama,  where  the  statute 
provided :  '*  whenever  existing  or  future  laws  of  any  State  of  the 
United  States  require  of  insurance  companies  incorporated  or  organ- 
ized under  the  laws  of  the  State  or  of  the  agents  thereof  any  deposit 
of  securities  in  such  State  for  the  protection  of  policyholders  or 
otherwise,  or  any  payment  of  taxes,  fines,  penalties,  certificates  of 
authority,  license  fees  or  otherwise,  greater  than  the  amount  re- 
quired for  similar  purposes  from  similar  companies  of  other  States, 
by  the  then  existing  laws  of  this  State,  then,  in  every  such  case,  all 
companies  of  such  States  establishing  or  having  heretofore  estab- 
lished an  agency  or  agencies  in  this  State,  are  required  to  make 
the  same  deposit  for  a  like  purpose  with  the  treasurer  of  this  State, 
for  taxes,  fine^,  penalties,  license  fees,  or  otherwise,  an  amount 
equal  to  the  amount  of  such  charges  and  payments  imposed  by  the 
laws  of  such  State,  and  the  agents  thereof,"  and  a  company  which 
had  paid  under  this  clause  attempted  to  resist  another  license  tax 
imposed  by  the  city  of  Mobile,  the  above  retaliatory  clause  was  held 
void,  as  confiding  to  a  foreign  jurisdiction  the  legislative  power  of 

"  Doylev.Continen.  lDS.Ck>.,94U.  S.  Ins.  Co.  r.  Welch,  29  Kan.  672 ;   Tal- 

535.  bott  V,  Fidelity  &  Casualty  Co.,  74  Md. 

«  Soe  Goldsmith  ».  Home  Ins.  Co.,  62  536 ;  Re  L.  Ass'n,  91  Mo.,  177  ;  State  v, 

Ga.  379  ;  Germania  Ins.  Co.  o.  Swigert,  Gates,  67  Mo.  496  ;  Bockover  v.  Sapt. 

12S  111.  237  ;  State  v.  Ins.  Co.  of  N.  A.,  F.  Department,  8  West  R.  322  (Mo.)  ; 

115  Ind.  257:   Blaokmer  v.  Royal  Ins.  People  i;.  F..Ass*n,  92  N.  Y.  311 ;  State 

Co.,  115  Ind.  291  ;  State  v.  Fidelity  &  v,  Reinmand,  45  Oh.  St.  214. 
Casoalty  Co.,  77  Iowa,  64S;  Phoenix 
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taxing  citizens  in  Alabama,  as  well  as  allowing  unequal  taxation  of 
people,  which  were  both  unconstitutional ;  and  the  payment  under 
this  clause  being  void,  the  company  was  held  liable  to  pay  the  other 
license  tax.^ 

94.  But  in  any  event  the  provisions  of  a  retaliatory  law  cannot 
be  carried  out  unless  there  is  legal  machinery  for  that  purpose, 
either  created  by  the  statute  as  to  foreign  companies,  or  by  some 
other.^  In  Indiana  the  retaliatory  Act  was  held  not  to  apply  to 
New  York  companies,  because  the  Act  of  New  York  required  for- 
eign companies  to  pay  fees  to.  towns,  villages,  etc.,  and  there  was 
no  machinery  in  Indiana  for  the  collection  of  such  a  tax,  as  the 
Indiana  statutes  clearly  showed  the  State  authorities  should  regu- 
late and  collect  the  tax.' 

Section  603  of  the  Revised  Statutes  of  Missouri  provided  that 
if  any  company  of  that  State  should,  under  the  requirements  of  any 
law  of  another  State,  have  on  deposit  in  such  other  State  secu- 
rities upon  which  the  citizens  of  such  other  State  had,  by  virtue  of 
its  4aws,  a  lien,  claim,  or  right  prior  to  that  of  citizens  of  other 
States,  then  no  citizen  or  resident  of  the  State  in  which  such  debt 
deposit  is  held  shall  be  entitled  to  share  in  the  distribution  of  the 
proceeds  of  the  deposit  or  other  assets  in  this  State,  until  the  amount 
deposited  in  such  other  State  should  be  deducted  from  the  claims  of 
the  persons  who,  by  the  laws  of  such  State  or  country,  held  such 
prior  or  superior  lien,  until  the  other  policy  claimants  and  creditors 
of  said  company  should  have  received  from  the  proceeds,  or  other 
assets,  an  equal  per  centum  on  their  claims.  And  it  was  held  that 
a  resident  of  Virginia,  who  was  entitled  under  the  laws  of  that  State 
to  a  lien  for  the  sum  due  as  a  policyholder,  on  a  deposit  of  securi- 
ties in  Virginia,  was  not  entitled  to  be  paid  in  Missouri  by  the  su- 
perintendent of  insurance  a  greater  sum  than  sufficient  to  make  him 
equal  to  creditors  of  the  same  class  in  Missouri.^  And  further  that 
the  statute  does  not  abrogate  any  contract,'  as  it  only  placos  the 
foreign  member  on  an  equality  with  the  domestic,  and  as  it  does 
not  apply  to  cases  where  the  dissolution  occurred  before  its  pas- 
sage.    In  the  retaliatory  Act  of  Illinois,  whenever  any  other  State 

1  Clark  V,  Mobilei  Etc.,  10  Ina.  L.  J.  '  Blackmer  i;.   Royal    Ids.  Co.,  115 

357  (Ala.).  Ind.  291. 

*  Brit.  Foreign  M.  Ins.  Co.,  v.  Board  '*  Re  L.  Ass'u,  91  Mo.  177. 

of  Assessors,   42  Fed.   R.   90   (E.   D.  >  lb. 
Wis.). 
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shall  require  corporations  existing  under  the  laws  of  this  State, 
*^  and  having  agencies  in  such  other  State"  to  do  so  and  do,  etc., 
the  words  ^^  having  agencies  in  such  other  State"  do  not  fix  the  time 
when  the  Act  is  to  operate,  but  are  only  words  of  description  ;  but 
the  Act  operates  when  the  laws  of  the  other  State  exist,  whether 
an  Illinois  company  has  an  agency  there  or  not.^  The  Iowa  retalia- 
tory statute  was  held, to  apply  to  a  New  York  company  insuring  in 
Iowa  more  than  it  would  have  been  allowed  in  New  York,  and  when 
the  New  York  laws  prohibited  all  foreign  from  making  more  than  one 
of  several  kinds  of  insurance  in  that  State;  and  could  be  restrained 
by  a  quo  warranto  entirely  irrespective  of  whether  an  Iowa  company 
had  ever  been  so  restrained  in  New  York.* 

95.  There  is  no  doubt  that  a  State  may  impose  a  penalty  on  one 
who  acts  as  agent  of  a  foreign  company,  which  has  not  c6mplied  with 
the  statute  as  to  such  a  company.'  In  Missouri  it  was  expressly  de- 
cided that  the  statutes  of  that  State^  visited  the  penalties  on  the 
agents  and  not  the  companies.*  Under  the  Code  of  Tennessee,  sec. 
2565,  an  agent  of  a  foreign  company  who  illegally  acts,  renders 
himself  personally  liable  for  the  loss.*  The  question  as  to  what  de- 
scription of  agent  such  Act  is  intended  to  refer  to  is  often  a  question 
of  difficulty.  The  Illinois  Act,  which  ran:  "The  term  *  agent'  or 
*•  agents'  used  in  this  section  shall  include  an  acknowledged  agent, 
surveyor,  broker,  or  other  person  or  persons  who  shall  in  any  manner 
aid  in  transacting  the  business  of  any  insurance  company,"  applies 
to  every  one  who  acts  in  the  capacity  of  agent  for  a  foreign  insurer 
with  its  approval.^  And  any  one  is  held  to  be  an  agent  who  aids 
the  insurer  in  procuring  for  the  insured  a  policy.*  The  words  of 
the  Massachusetts  statute,*  that ''  no  person  shall  act  as  agent  of  an 
insurance  company,  not  incorporated  in  this  State,  until  he  has  com- 
plied," etc.,  under  a  penalty  of  a  fine,  were  held  to  apply  not  only  to 
agents  who  act  under  a  general  and  formed  appointment,  but  also  to 

1  Oennania  Ins.  Co.  v.  Swigert,  128  89;  States.  Charter  Oak  Life  Ins.  Co., 

111.  237.  9  Mo.  Ap.  364. 

«  State  r.  Fidelity  &  Casnalty  Co.,  77  •  Morton  u.  Hart,  88  Tenn.  427. 

Iowa,  648.  ^  Coutinen.  Ins.  Co.  u,  Ruckman,  127 

»  Pieroe  v.  People,  106  III,  11 ;  Moses  111.  364. 

r-  State,  65  Miss.  56.  ^  People  u.  People's  Ins.  Exchange, 

*  See  Wagner's  Stat.,  sees.  30,   36,  126  111.  466. 

41,  52;  pp.  749,  751,  753,  755.  •  Gen.  Stat.,  c.  58,  sees.  72,  74. 

»  SUte  r.  N.  Y.  L.  Ins.  Co.,  81  Mo. 
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one  who  may  only  be  employed  in  a  single  transaction.^  In  Missis- 
sippi, under  the  Code  of  1880,  section  1085,  providing  that  one 
'^  who  shall  examine  into,  or  adjust  or  aid  in  adjusting  any  loss  for  or 
in  behalf  of  any  such  insurance  company,  shall  be  held  the  agent  of 
such  company,"  an  adjuster  was  held  liable.^  In  Pennsylvania  the 
Act  of  January  24,  1849,  was  held  not  to  apply  to  transient  agents 
merely  sent  to  invite  applications.*  And  th^  Statutes  of  April  26, 
1887,  and  of  April  4,  1873,  prohibiting  persons  from  "paying,  or 
receiving,  or  forwarding  any  premiums,  applications  for  insurance, 
or  in  any  manner  securing,  helping,  or  aiding  in  the  placing  of  any 
insurance,"  were  held  to  apply  to  those  persons  who  professionally 
engage  in  that  business,  as  brokers  and  agents,  and  not  property 
owners  who  occasionally  insure.*  The  Texas  Act  of  1879  was  held 
to  include  a  soliciting  agent.^  And  the  Wisconsin  Act  of  1871, 
sees.  1  &  3,  c.  13,  also  includes  a  soliciting  agent ;  and  where  one 
represents  several  companies,  soliciting  for  each  was  held  a  separate 
offence,  though  the  solicitor  had  made  a  single  contract  with  the 
insured  to  place  the  various  risks  on  his  property.*  On  a  suit  by 
the  insurer  on  a  note,  evidence  of  the  plaintiff  to  show  the  agent's 
fraud  to  induce  insurance,  is  also  good  to  show  a  non-compliance 
with  the  statutes  as  to  foreign  companies  by  the  insurer.'  The  fact 
as  to  whether  one  is  an  agent,  is  under  the  Court's  instruction  for 
the  jury.' 

96.  In  some  States  where  there  is  a  non-compliance  with  the 
statute,  and  a  penalty  imposed  therefor,  the  contract  has  been  held 
enforceable  in  a  suit  on  the  premium  note  by  the  insurer.*  While 
in  other  States  the  contract  has  been  held  not  absolutely  void,  unless 
so  declared  by  the  legislature,  and,  therefore,  even  if  partially  void. 


^  Hart.  Live  Stock  Ins.  Co.  v.  Mat- 
thews, 102  Mass.  221.  See  Roche  v. 
Ladd,  1  Allen  (Mas?.),  436,  in  refer- 
ence to  a  prior  statute. 

<  Moses  V.  State,  6fi  Miss.  56. 

•  Thornton  v.  West.  Reserve  Farmer's 
Ins.  Co.,  31  Pa.  St.  529. 

*  Commw.  V.  Biddle,  139  Fa.  St.  605. 
»  Smith  V.  State,  18  Tex.  Ap.  69. 

6  State  V.  Farmer,  49  Wis.  459. 
^  Wash  Co.  Mut.  Ins.  Co.  v.  Dawes, 
6  Gray  (Mass.),  376. 
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'  People  i;.  People's  Ids.  Exchange, 
126  III.  466. 

'  Colambus  Ins.  Co.  v.  Walsh,  13 
Mo.  229  ;  Clark  v.  Middleton,  19  lb. 
53 ;  Un.  Mut.  L.  Ins.  Co.  r.  McMillen, 
24  Oh.  St.  67 ;  Conn.  River  Hut.  F. 
Ins.  Co.  V.  Whipple,  61  N.  H.  61  ; 
Berry  r.  Knights  Templars,  Etc.,  Ins. 
Co.,  46  Fed.  R.  439  (W.  D.  Mo.).  The 
decision  in  Haverhill  Ins.  Co.  r.  Pres- 
cott,  42  N.  H.  547,  is  on  an  earlier 
statute,  and  does  not  now  apply. 
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that  an  insarance  company  who  has  acted  illegally  cannot  set  up  its 
own  illegal  act  as  a  defence  on  a  policy,  as  the  statute  is  for  the 
protection  of  the  insured,  who  are  not  bound  to  see  whether  the 
company  had  acted  legally  or  illegally  in  the  premises.^  In  still 
other  States  the  contract  has  been  held  absolutely  void  where  there 
is  a  non-compliance  with  the  statute,  though  a  penalty  is  prescribed.' 

97.  In  Indiana  and  in  Massachusetts,  under  the  latter's  statutes, 
though  the  foreign  company  had  not  complied  at  the  formation  of 
the  contract,  a  subsequent  compliance  was  held  sufficient.' 

98.  It  has  been  held  in  Illinois,^  Massachusetts,'  and  Pennsylvania,' 
that  a  contract  made  outside  the  State  through  the  medium  of  one  in 
the  State  is  valid,  though  the  foreign  company  has  not  complied  with 
the  statute.  Under  the  New  York  Act  which  imposed  a  penalty  on  a 
foreign  agent,  who,  before  doing  business  in  a  municipality,  had  not 
given  a  bond  to  pay  certain  fees  to  the  municipality,  and  provided 
that  the  action  therefor  should  be  tried  in  the  county  where  the 

>  Brookljn  L.  Ids.  Co.  v,  Bledsoe,  526  ;  ^tua  Ins.  Co.  e.  Harvej,  11  Wis. 

52  Ala.  538 ;  Ehrman  i;.  Teatonia  Ins.  394;    Lamb   v,    lb.    6   Bis.    420    (D. 

Co.,    1   Fed.   R.  (D.  Ark.)  471.      See  Ind.)-     See  Un.  Cent.  L.   Ins.  Co.  v. 

Wiflstling  p.   Marthim,   20  Ins.  L.  J.  Thomas,  46  Ind.  45  ;  Hoffman  v.  Banks, 

1026     (Ind.) ;     Ganser    v.    Fireman's  41  Ind.  1. 

Fund  Ins.  Co.,  34  Minn.   372 ;    New  *  Amer.   Ins.   Co.   v.  Wellman,    69 

Bng.  F.  &  M.  Ins.  Co.  v.  Robinson,  25  Ind.   413 ;    Lester  v,   Webb,   5   Allen 

Ind.  536.     See  also  Cin.  Hut.  Health  (Mass.),  569  ;  Nat.  Mut.  F.  Ins.  Co.  v. 

Assar.   Co.   r.  Rosenthal,    55  III.  85 ;  Pnrsell,  10  lb.  231 ;    Provincial   Ins. 

Scammon  r.  Commer.  Un.  Assnr.  Co.,  Co.  v,  Lapsley,  15  Qray  (Mass.),  262 ; 

9  Ins.  L.  J.  715  (111.)  ;  Stratham  v,  N.  Mass.  Stat.  1854,  sees.  31,  32,  and  36. 

Y.  L.  Ins.  Co.,  45  Miss.  581  ;    Water-  See  the  Mass.  decisions  under  the  prior 

town  F.  Ins.  Co.  v,  Simons,  9  Ins.  L.  statutes :  Wash.  Co.  Mut.  Ins.  Co.  v. 

J.  597  (Pa.).     In  New  Jersey  it  was  Hastings,  2  Allen  (Mass.),  398;  Wil- 

held  the  insurance  company,  not  com-  liams  v.  Cheney,  3  Gray  (Mass.),  215  ; 

plying,  could  not  recover  on  a  note,  Hope  Mut.  L.  Ins.   Co.    v.  Chapman, 

but  it  was  not  decided,  but  left  open  6  lb.  75. 

whether  the  insured  could  recover  on  *  Pierce  v.  People,  106  111,  11.     See 

his  policy;   Columbia  F.  Ins.   Co.  u,  also  Jones  v.  Taylor,  2   Pug.  (N.  B.) 

Kinyon,  37  N.  J.  L.  33.     See  Stewart  391 ;  Allison  v.  Robinson,  2  lb.  103. 

r.  Northampton  Mut.  Live  Stock  Ins.  ^  Mass.  Stat,  of  1861  and  1862,  as  to 

Co.,  38  lb.  436.  forfeiture  of  life  policies,  applies   by 

*  Franklin    Ins.   Co.    v,   Louisville,  force  of  stat.  of  1872,  c.  325,  sec.  7,  to 

Btc.,  Packet  Co.,  9   Bush  (Ky.),  590  ;  foreign  companies  :  Holmes  v.  Charter 

Barbor  v.  Boehm,  21  Neb.  450  ;  Beneo  Oak  L.  Ins.  Co.,  131  Mass.  64. 

r.  Yefiler,  6  W.  Coast,  809  (Or.)  ;  «  Commw.  v.  Biddle,  139  Pa.  St.  605. 
Lycom.  F.  Ins.  Co.  w.  Wright,  55  Vt. 

87 


99.]  FORMATION   OF   THE   CONTRACT.  [BOOK  I. 

cause  of  action  or  some  part  of  it  arose,  it  was  held,  the  cause  of 
action  arose,  and  was  triable  in  the  county  where  the  municipality 
was  situate,  no  matter  where  the  property  was,  or  in  what  county 
the  contract  was  actually  signed ;  for  the  bond  was  required  to 
be  made  to  the  municipality,  and  the  insurance  was  to  operate  on 
property  situatp  there,  and  the  penalty  was  payable  there ;  and  the 
court  in  a  dictum  apparently  repudiated  the  idea  that  a  foreign 
company  can  retain  agents  in  New  York  and  issue  policies  outside 
the  State,  and  thus  be  allowed  virtually  to  act  in  the  State  and  yet 
escape  the  penalty  imposed  by  the  statute  ;  though  here  the  contract 
and  policy  were  both  made  in  New  York.*  In  Employers'  Lia- 
bility Assur.  Corp.  v.  Employers'  Liability  Ins.  Co.,*  in  a  lower 
court,  it  appeared  that  the  defendant,  a  New  Jersey  company,  had 
been  excluded  from  doing  business  in  New  York,  because  its  name 
bore  too  close  a  resemblance  to  that  of  the  plaintiff,  which  was  an 
older  corporation  and  had  for  years  acted  in  New  York.  The  court 
declined  to  enjoin  the  defendant  from  using  the  plaintiflfs  name,  as 
names  were  common  property  to  all  the  world,  but  did  enjoin  the 
defendant  from  insuring  persons  in  New  York,  though  the  contracts 
were  apparently  made  outside  the  State  through  agents  acting  in 
it,  as  the  court  held  the  Act  was  thus  practically  violated. 

99.  But  it  has  been  held  in  New  York,  under  certain  circum- 
stances, at  least,  the  contract  is  not  necessarily  void  when  made  out- 
side the  State,  though  the  company  or  its  agent  have  not  complied 
with  the  laws  of  the  foreign  States.  Thus,  where  an  Ohio  agent  of 
a  New  York  company  doing  business  in  Ohio  transmitted  the  appli- 
cation to  New  York,  where  the  contract  was  made,  it  was  held  not 
to  come  within  the  Ohio  Act,  being  a  New  Y'ork  contract.*  And  in 
a  lower  court  in  New  York  it  was  held  a  contract  made  in  New 
York  on  Pennsylvania  property  is  valid,  though  it  would  have  been 
against  the  laws  of  Pennsylvania  had  it  been  there  made,  because 
the  agent  had  not  complied  with  the  laws  of  that  State.^ 

1  Ithaca  F.  Department  t;.  Beecher,  Barnka  Ins.  Co.  v.  Parks,  1  Cin.  S.  C. 

99  N.  Y.  429.  R.  (Ohio),  574 ;  M.  Ins.  Co.  v.  St.  Lonis, 

«  61  Hun  (N.  Y,),  562.  Etc.,  Ry.  Co.,  41  Fed.  R.  643  (B.  D. 

*  Hyder.  Goodnow,  3N.  Y.  266.    See  Ark.);  Lamb  v.  Bowser,  7   Bias.  316 

also  Lester  v,  Webb,  6  Allan  (Mass.),  (D.  Ind.)  ;  lb.  372. 

569;  Clay  F.  Ins.  Co.  r.  Huron,  Salt,  *  Huntley  p.  Merrill,  32  Barb.  (N.Y.) 

Etc.,  Co.,  31  Mich.  346  ;  Columbia  F.  626.     See  also  Clay  F.  &  M.  Ins.  Co.  r. 

Ins.  Co.  V.   Kinyon,  37  N.  J.  L.  33;  Huron,  Salt,  Bto.,  Co.,  31  Mich.  346; 
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THE   PARTIES. 


[102. 


^^0.  The  fact  that  the  policy  is  on  realty  in  a  State  does  not 

v»^^6  it  a  real  contract,  nor  therefore  a  contract  of  that  State.* 

.  ^^li  a  contract  is  made  outside  the  State  it  was  held  in  Kentucky 

'^^  the  payment  of  renewals  in  that  State  was  not  a  new  contract, 

"^fe  the  insured  subsequently  removed  to  Kentucky.*     But  a 

^'^tract  made  by  a  foreign  insurance  company  in  a  foreign  State  in 

^^Mtion  of  its  laws,  was  held  not  enforceable  in  a  third  State  as 

"^^o^ucky.*     A  withdrawal  by  the  insurer  of  the  agency  after  a 

^"d  contract  is  consummated  will  not  defeat  an  action  upon  it.* 

^f^it  has  been  held,  where  the  license  of  a  foreign  company  is  re- 

^^d   before  the  first  instalment  falls  due  on  a  note,  on  which  pay- 

,  ^^   ai-e  to  be  made  annually  in  advance  on  a  policy  for  five  years, 

^  tlt^    insurer  cannot  recover.* 

^"X  .  "With  regard  to  evidence,  it  has  been  held  in  a  suit  to  recover 
premEviocis,  that  the  statement  of  an  agent  of  a  foreign  insurer  after 
tneissvi.^  of  the  policy,  that  it  had  not  complied  with  the  statute  is 
inaatck^Q^^ljjg^  as  this  could  only  be  given  in  evidence  while  the  trans- 
actiorx    ^^^  j^g  pending,  dumfervet  opu8»^ 

*^*      In  Massachusetts,  it  was  held  that  the  insured  was  not  en- 
title!  t:o   a  return  of  the  premium  paid  to  a  foreign  company  which 
MS  Hot   complied  with  the  domestic  statute  relative  to  it,  as  the  con- 
^H    valid,  though  the  company  could  not  recover  the  premiums 
'^^^ssments.^    In  Missouri,  the  publication  for  four  weeks  of  the 
^^^ti^n  of  an  insurance  company's  agency  is  required  under  the 
^^  >  but  the  agency  ceases  ipso  facto  when  recalled,  and  notice 


12  1  ^-  Knickerbooker  L.  Ins.  Co., 

j^r\\^^'  ^-  J.  CN.  Y.),466;  Piedmont  & 
Hi^J^^^^n  L.  Ins.  Co.  r.  Wallin,  58 
40 .  C^  "*  i  Hacbeny  v,  Leary,  12  Oreg. 
qq^      ^^''^laampton  Mat.  Live  Stock  Ins. 

/  ^  '^'^ttle,  40  N.  J.  L.  476. 
guj^    ^^    F.   &  M.   Ins.  Co,  V.  Huron 

t  ^    ^-^  Co.,  31  Mich.  346. 
Co*    -***'^11  ».   Knickerbocker  L.  Ins. 

i'^^  Ins.  L.  J.  466  (N.  Y.). 
"BtvaK    ^^    ^'  Buckeye  State  Ins.  Co.,  6 

•»«•  V  ^^yO  133.     See  Hyde  v.  Good- 

"^^^'^^  N.  Y.  266. 

'^i^ael  V.  Mat.  Ins.  Co.,  10  La. 


An.  737 ;  Lycoming  F.  Ins.  Co.  v. 
Langley,  62  Md.  196. 

'  Amer.  Ins.  Co.  v.  Stoy,  41  Mich. 
385. 

^  As  to  proof  of  what  solicitation  of 
the  agent  is,  see  People  v,  Howard,  50 
Mich.  239  ;  as  to  proof  of  the  existence 
of  certificates  issued  to  foreign  agents 
during  the  year  of  the  contracts,  see 
Thome  v.  Travellers'  Ins.  Co.,  80  Pa. 
St.  15;  Amer.  Ins.  Co.  v.  Smith,  19 
Mo.  A  p.  627. 

T  Leonard  r.  Washburn,  100  Mass. 
251. 
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is  given ;  hence  the  premiums  paid  an  agent  at  any  time  after  re- 
vocation must  be  returned.^ 

103.  The  duty  of  the  superintendent  of  insurance,  when  a 
foreign  company  has  complied  with  all  the  requirements  of  the 
statute  as  to  foreign  companies,  is  usually  purely  ministerial,  and 
he  must  issue  a  license  to  do  business.  Though  obviously  he  can  in- 
vestigate the  financial  strength  of  the  company,  and  if  not  satisfac- 
tory decline  to  license  it.*  And  if  in  the  exercise  of  an  honest 
discretion  he  decline  to  issue  it,  he  cannot  be  compelled  by  man- 
damus.' Nor  will  an  action  on  the  case  lie  against  him  for  his 
refusal.^  Though  it  has  been  held  his  action  in  revoking  a  license 
may  be  controlled  by  the  courts.'  In  California,  under  the  Act  of 
March  26,  1868,'  the  insurance  commissioner  may  legally  require 
the  insurance  company  to  repair  its  capital  without  revoking  its 
license.^  When  the  auditor  is  required  to  publish  '^  in  the  two 
leading  daily  newspapers  of  the  State  having  the  largest  circulation 
therein,"  semi-annual  statements  of  foreign  companies  doing  business 
in  Indiana,  he  may  be  compelled  by  a  writ  of  mandate  to  do  this, 
but  he  cannot  be  compelled  to  select  any  particular  paper.'  The 
commissioner  can  only  revoke  a  license  after  an  examination  in  the 
manner  pointed  out  by  the  statute,  but  if  he  revoke  a  corporation's 
license  which,  though  not  within  his  jurisdiction,  was  doing  an 
illegal  business,  it  was  held  in  Michigan  the  courts  would  not  inter- 
fere.' In  Wisconsin,  it  is  not  the  duty  of  the  commissioner  of  in- 
surance to  prosecute  insurance  companies,  or  their  agents,  for 
panalties  incurred  by  them  under  R.  S.  section  1974.^' 

104.  Sometimes  the  acts,  as  to  foreign  corporations,  apply  to 
both  foreign  and  domestic  companies  transacting  business,  as  the 
R.  S.  Ont.  c.  16."  In  Indiana,  the  act  of  June  17, 1852,  as  to 
foreign  corporations  generally  embraced  foreign  insurance  corpora- 

1  McCatoheoD  v.  Rivera,  68  Mo.  122.  '  Hallidaj   v.    Henderson,    67    lud. 

s  State  V.  Moore,  42  Ohio  St.  103.  103. 

*  lb. ;  State  v.  Benton,  25  Neb.  834.  >  Nat.  L.  Ins.  Co.  v.  State,  25  Mich. 

*  State  i\  Thomas,  88  Tenn.  491.  321. 

>  Kan.  Home  Ins.  Co.  v.  Wilder,  43        ^  State  i;.  Spooner,  47  Wis.  438. 
Kan.  731.  >i  R.  L.  Seo.  3607,  amended  No.  45 

<  Stats.  1867-8,  p.  536.  of  aot  of  1884. 

T  Palaohe  v.  Pacif.  Ins.  Co.,  42  Cal. 
418. 
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tions  specifically.*  In  Indiana*  and  Michigan*  the  ^ord  "  State" 
in  the  act  was  held  to  include  a  corporation  chartered  by  the  United 
States.  In  the  Supreme  Court  of  the  United  States  the  joint  stock  com- 
panies under  the  recent  acts  in  England  were  considered  corporations 
within  the  act  of  Massachusetts  as  to  foreign  corporations,  because 
they  have  the  usual  attributes  thereof.  Since  they  had  an  artificial 
name  to  contract,  a  statutory  right  to  sue  and  be  sued  in  the  name 
of  its  officers  as  representing  the  association,  a  statutory  recognition 
of  the  association  as  an  entity  distinct  from  its  members  by  allowing 
them  to  sue  it  and  be  sued  by  it,  and  a  provision  for  its  perpetuity 
bv  transfers  of  shares,  so  as  to  secure  a  succession  of  membership ; 
while  the  fact  of  individual  liability  of  the  members  did  not  destroy 
the  corporate  idea ;  though  Bradley,  J.,  thought  them  not  corpo- 
rations but  special  partnerships,  but  being  incorporated  as  com- 
panies under  the  laws  of  a  foreign  country  they  would  come  within 
the  statute.^  In  Grangers  L.  &  Health  Insurance  Co.  v,  Kamper,* 
where  the  State  of  Mississippi  authorized  the  Grangers  L.  Health  & 
Insurance  Company,  which  was  incorporated  in  Alabama,  to  estab- 
lish branches  in  Mississippi,  to  enjoy  all  the  immunities  there 
enjoyed  by  it  in  Alabama  by  regular  organizations,  and  to  get  a 
certificate  as  a  domestic  company,  it  was  held  it  must  be  considered 
as  a  corporation  established  in  Mississippi  with  like  privileges  to 
that  in  Alabama  and  not  a  foreign  company. 

105.  The  foreign  Act  in  Indiana  was  held  to  apply  to  mutual  com- 
panies.* In  Iowa,  the  Ancient  Order  of  Workmen  was  regarded  a 
foreign  company  required  before  doing  business  to  have  a  specified 
capital,^  and  a  mandate  from  the  Ancient  Order  of  United  Workmen 
to  a  grand  lodge  of  this  State,  as  it  has  not  complied  with  foreign  insur- 
ance Act,  was  held  invalid.®  In  Kentucky  the  Act  of  March  6, 1877, 
exempted  ^'  certain  benevolent  and  charitable  associations  from  the 
operations  of  the  general  life  insurance  laws,"  and  provided  '^  that 
all  Masonic  orders.  Odd  Fellows'  Associations,  and  all  lodges  of 

*  Rising  Sun  Ing.  Co.  »,  Slanghter,  •  Employer's  Liability  Assur.  Co.  r. 

20  Ind.  485.  Commissioner,  64  Mich.  614. 

«  State  V,  Brigs,  116  Ind.  65;  R.  S.  *  Liverpool   Ins.   Co.    v.    Mass.,   10 

1881,  §  3765.     See  also  Act  of  June  17,  Wall.  566. 

1852,  1  R.  S.  1876,  p.  373 ;  2  R.  S.  »  73  Ala.  325. 

1876,  p.  281,  art.  40,  sec.  681 ;    Act  «  Lamb  v.  lb.,  6  Biss.  420  (D.  Ind.). 

Dec.  21,  1865,  1  R.  8.  1876,  p.  594 ;  ^  State  t;.  Miller,  66  Iowa,  26. 

Daly  p.  Nat.  L.  Ins.  Co.,  64  Ind.  1.  ^  lb. 
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the  Ancient  Order  of  United  Workmen,  Knights'of  Honor,  and  all 
other  associations  of  persons  incorporated  for  the  sole  purpose  of 
mutual  protection  and  relief  of  its  members,  and  for  the  payment  of 
stipulated  sums  of  money  to  the  families  or  heirs  of  deceased  mem- 
bers," should  be  exempted  from  the  insurance  laws,  and  it  was  held 
the  Mutual  Reserve  Fund  Life  Association  of  New  York,  which, 
though  partially  benevolent,  was  not  solely  so,  and  might  do  a 
regular  life  insurance  business,  was  not  therefore  within  the  exemp- 
tion.' The  provisions  of  the  Massachusetts  Rev.  Sts.,  c.  37,  sec.  40, 
requiring  the  agent  of  a  foreign  company  desiring  to  do  business  in 
Massachusetts  to  deposit  a  copy  of  their  charter  with  a  power  of 
attorney,  apply  to  mutual  companies.'  A  foreign  company  organ- 
ized to  establish  a  secret  order,  to  cultivate  social  and  fraternal 
relations  among  its  members,  and  furnish  aid  to  sick  and  disabled, 
subsisting  from  voluntary  payments  and  with  no  dues  or  premiums, 
comes  within  exceptions  in  the  Michigan  Laws  of  1887,  Act  No. 
187,  sec.  25,  as  to  fraternal  societies  and  lodges  organized  solely 
for  benevolent  purposes,  and  is  not  within  the  requirements  of  How. 
Stat.  sec.  4225,  as  to  foreign  companies  in  respect  of  deposits  with 
the  State  treasurer.'  In  the  Virginia  Act  of  18th  May,  1887,  ex- 
cusing assessment  companies,  who  assess  only  mortuary  assessment 
on  survivors,  from  making  a  State  deposit,  the  words  ^^  surviving 
members "  mean  ^'  not  deceased "  and  not  those  whose  policies 
have  '^  not  lapsed."^  In  Massachusetts  a  beneficial  society  was  con- 
sidered within  section  6th,  of  c.  267  of  the  Act  of  1869,*  and  in 
Vermont  the  same  conclusion  reached.'  In  Wisconsin  a  society, 
*'  an  Odd  Fellows^  Association,  duly  incorporated  under  the  laws 
of  Minnesota  for  the  purpose  of  fraternal  benevolent  insurance  upon 
the  co-operative  assessment  plan  among  the  members  of  the  Inde- 
pendent Order  of  Odd  Fellows,"  is  one  of  the  "  Charitable  and 
Benevolent  Order  of  Odd  Fellows  "  exempt  from  general  insurance 
laws,  Laws  1879,  c.  2  &  4,  of  Wisconsin.^ 

I  Sherman  v.  Commw.,  52  Kj.  102.  *  Mut.  Benef.   L.  Ins.  Co.  c,  Marje, 

Here  the  act  was  also  held  constitu-  85  Va.  643. 

tionali  as  to  the  subject  of  the  act  and  '  Commw.  v,  Wetherbee,  105  Mass. 

title.  149. 

*  Gen.  Mat.  Ins.  Co.  v.  Phillips,  16  ^  R.  L.,  see.  3607,  amended  No.  45 
Gray  (Mass.),  90.  of  acts  of  1884. 

•  Ren-'enbouse  i;.   Seeley,   72  Mich.  '  State  v.  Whitmore,  75  Wis.  332. 
603. 
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« 

106.  In  Nebraska  the  Laws  of  1883,  p.  236,  only  apply  to  cer- 
tain specified  kinds  of  insurance,  as  benevolent,  etc.,  and  do  not  in- 
clude a  general  insurance  business.^  And  in  Virginia  it  was  held 
that  only  assessooient  companies  which  raise  money  on  death  from 
surviving  members  can  be  licensed  under  the  Act  of  18th  May,  1887, 
without  a  deposit  required  by  the  Code  of  1887,  sec.  1271.'  In 
Indiana,  in  Daly  v,  Nat.  L.  Insurance  Company,^  it  was  intimated 
by  Howk,  J.,  that  if  foreign  insurance  corporations  wished  to  trans- 
act in  Indiana  business  of  any  other  description  save  that  of  insur- 
ance, it  is  not  enough  for  them  to  comply  with  the  foreign  insurance 
Act,  but  they  must  also  comply  with  the  foreign  corporation  Act. 
But  in  Berkshire  L.  Insurance  Co.  v.  Royse,^  it  was  held,  even 
admitting  this  dictum  to  be  correct,  that  the  loaning  of  its  surplus 
moneys  collected  by  a  foreign  company  doing  business  in  Indiana, 
through  its  ordinary  agent  in  the  course  of  his  general  agency,  is 
incident  to  the  business  of  insurance,  and  did  not  require  a  separate 
compliance  with  the  foreign  corporation  Act.  The  statutory  pro- 
hibition against  foreign  companies  doing  a  business  of  insurance  or 
taking  risk,  etc. ,  was  held  in  Kansas  not  to  apply  to  a  subscription 
for  stock.^  Nor  is  the  soliciting  of  subscriptions  to  the  capital 
stock  of  a  foreign  corporation  an  act  of  business  contemplated  by 
the  Act  of  June  17,  1852.*  Bringing  an  action  for  calls  is  a 
transaction  of  business  within  the  Ontario  Act,'  which  forbade  any 
insurance  to  accept  ^^  any  risks  or  issue  any  policy  of  insurance,  or 
receive  any  premium,  or  transact  any  business  of  insurance  in  On- 
tario, or  to  prosecute  or  maintain  suit  .  •  .  relating  to  such  busi- 
ness without  first  obtaining  a  license,"  and  which  further  enacted 
that  an  order  suspending  or  cancelling  the  license  of  a  company  may 
be  made,  which  shall  then  during  such  suspension  or  cancellation 
be  held  unlicensed.'  But  in  the  District  of  Oregon  it  was  held 
that  bringing  a  suit  is  not  doing  business  by  a  foreign  company.' 
And  where  a  suit  by  a  foreign  corporation  against  an  insurance  com- 

»  SUte  r.  Northw.  Mut.  Live  Stock  •  Payson  v.  Withers,  5  Bias.  269  (D. 

Am'd,  16  Neb.  549.  Ind.). 

s  Mat.  L.  BeDef.  L.  Ins.  Co.  v.  Marye,  i  R.  S.  Ont.,  o.  160;  42  Vic.  225. 

85  Va.  643.  »  Un.  P.  Ins.  Co.  v.  Lyman,  46  U.  C. 

»  64  Ind.  1.  Q.  B.471. 

^  10  Ids.  L.  J.  231  (Ind.).  •  Northw.  Mut.  L.  Ins.  Co.  v.  Elliott, 

«  Bartlett  v,  Chouteaa  Ins.  Co.,  18  7  Saw.  17  (D.  Or.). 
Kan.  369. 
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pany  was  the  only  business  done  by  the  foreigner  in  the  State  which 
related  to  the  policy,  it  was  held  in  Colorado  not  material  that  the 
foreigner  had  not  complied  with  the  statute.^  But  it  was  held  in 
Oregon  that  giving  a  promissory  note  in  payment  of  a  premium 
due  on  an  insurance  policy  is  ^^  doing  business  "  as  to  insurance  ia 
the  territory  where  the  note  was  given  within  the  Foreign  Insurance 
Act.* 

107.  Sometimes  regulations  of  insurance  law  do  not  apply  to 
foreign  insurers  at  all,  or  to  property  outside  the  country.    In  Cam- 
eron V.  Can.  F.  &  M.  Ins.  Co.,*  the  court  held  the  R.  S.  of  Ontario, 
c.  162,  only  applied  to  property  in  Canada.     It  has  been  held  by 
the  Privy  Council  that  the  "  Western  Australian  Joint  Stock  Com- 
panies Ordinances  Act  of  1858"  do  not  apply  to  companies  incor- 
porated out  of  Western  Australia,  which  lawfully  carry  on  business 
as  such  ;  and  therefore  a  limited  company,  incorporated  elsewhere, 
which  has  not  complied  with  its  provisions,  may  nevertheless  act  by 
its  members   in  Western  Australia  without  such   members  being 
individually  liable  for  its  engagements/    In  England  the  Income 
Tax  Act  of  16  &  17  Vict.,  c.  34,  s.  54,  provides  that :  "  any  person 
who  shall  have  made  insurance  on  his  life  or  on  the  life  of  his  wife, 
or  shall  have  contracted  for  any  deferred  annuity  on  his  own  life 
or  on  the  life  of  his  wife,  in  or  with  any  insurance  company,  which 
shall  become  registered  under  any  act  to  be  passed  in  the  present 
session  of  Parliament,  which  shall  comply  with  the  requirements 
of  such  act,  and  any  person  who  shall,  under  any  act  of  Parliament, 
be  liable  to  the  payment  of  an  annual  sum,  or  to  have  an  annual 
sum  deducted  from  his  salary  or  stipend,  in  order  to  secure  a  deferred 
annuity  to  his  widow  or  a  provision  to  his  children  after  his  death, 
shall  be  entitled  to  deduct  the  amount  of  the  annual  premium  paid 
by  him  from  such  insurance  or  contract ;"  and  in  c.  91,  after  recit- 
ing it  might  happen  that  no  act  of  registration  might  pass  that  ses- 
sion, that  *^  any  person  who  shall  have  made  any  such  insurance  or 
contracted  for  any  such  deferred  annuity  as  in  the  said  provision 
mentioned,  in  or  with  any  insurance  company  existing  on  the  lat 

1  Tabor  v.  Goss,  11  Colo.  419.  See  Igoe  t;.  State,  14  hid.  239  ;  Qrabbs 

s  Beneo  v.  Yesler,  6  W.  Coast,  809  v.  State,  24  lb.  295,  where  the  Acta  wer« 

(Nev.).  held  unconatitutioual ,  owing  todef«ot- 

>  6  Ont.  R.  392.  ive  title. 
<*.  Bateman  v.  Service,  6  Ap.  Cas.  386. 
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day  of  November,  1844,  or  in  or  with  any  insurance  company 
registered  pursuant  to  the  Act  of  7  &  8  Vict.,  c.  110,"  should  be 
entitled  to  the  benefit  of  the  aforesaid  deduction.  And  it  was  held 
the  provision  did  not  apply  to  an  insurance  with  a  foreign  company, 
though  it  existed  before  November  1,  1844.* 

108.  It  occasionally  happens  that  the  foreign  statute  or  the 
foreign  company's  charter  is  so  framed  that  it  cannot  come  into  the 
new  State  at  all.  It  was  held  in  Canada  that  a  New  England  mutual 
company,  which  granted  by  its  charter  a  lien  on  property  insured, 
cannot  do  business  in  Canada,  as  no  foreign  company  can  make  a 
law  giving  a  lien  on  property  in  Canada.'  In  Illinois,  where  there 
were  but  three  kinds  of  companies  recognized  by  the  State — stock, 
mutual,  and  companies  strictly  on  the  assessment  plan — only  the 
first  two  of  which  the  laws  of  Illinois  permit,  the  Mutual  F.  Insur- 
ance Company  of  New  York,  not  being  a  stock  company,  and 
permitting  a  so-called  ^^  capital,"  consisting  of  outstanding  interest- 
bearing  obligations  in  the  hands  of  strangers,  to  pay  the  interest  of 
which  the  policyholders  must  contribute  out  of  the  earnings  of  the 
company  before  they  can  participate  in  the  profits,  cannot  be  called 
a  mutual  company,  and  consequently  cannot  do  business  in  Illinois.' 
In  Ohio  the  statute^  provided  that  a  mutual  life  insurance  corpora- 
tion, organized  on  the  assessment  plan  under  the  laws  of  a  foreign 
State,  in  order  to  do  business  in  Ohio  must  be  organized  to  insure 
on  the  assessment  plan,  and  authorized  to  do  the  business  contem- 
plated by  Rev.  Stats.  3630 — that  is,  must  confine  its  insurance  to 
the  families  and  heirs  of  members  ;  and  in  addition,  that  the  laws  of 
such  foreign  State  must  permit  Ohio  corporations  to  do  a  like 
business  within  its  limits.  By  the  New  York  statute  the  members 
of  a  company  of  that  description  were  allowed  to  designate  any 
beneficiary,  and  it  was  held  the  New  York  company  could  not  be 
allowed  to  act  in  Ohio  under  section  3630.'  And  further,  that  as  the 
New  York  statute  vested  in  the  insurance  commissioner  the  right  of 
refusing  a  certificate  to  such  foreign  company,  "  when  in  his  judg- 
ment such  refusal  will  best  promote  the  public  interests,"  this  did 

1  Colqahonn  r.  Heddon,  24  Q.  B.  D.        *  Mut.   F.  Ins.    Co.  v.  Swigert,   120 
491.  III.  36.  "^ 

<  Genesee  Mat.  Ina.  Co.  v,  Westmau,        *  Act  of  April,  1883,  §  3630  (Oh.  L. 
8  U.  C.  Q.  B.  4»7«  180). 

A  SUte  V.  Moore,  39  Oh.  St.  486. 
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not  give  such  an  Ohio  corporation  the  unqualified  right  to  do  busi- 
ness in  New  York,  and  was  equally  fatal  to  the  New  York  company 
acting  in  Ohio.* 

109.  The  aflfairs  of  an  insurance  corporation,  like  any  other, 
are  under  the  general  supervision  of  directors,  and  are  managed 
directly  by  the  usual  corporate  officers.  The  agency  of  a  director 
has  been  adjudged  special.^  It  has  been  held  immaterial  in  what 
manner  the  stated  meetings  of  the  directors  have  been  arranged, 
whether  by  usage  or  common  consent,  if  in  fact  they  are  regularly 
held  on  certain  days.'  But  it  has  been  held  the  business  at  a 
meeting  called  for  a  special  purpose  must  be  confined  to  that  pur- 
pose. Thus  at  a  meeting  of  a  mutual  fire  insurance  company 
called  '^  for  the  purpose  of  making  such  alterations  in  the  by-laws  of 
said  company  as  may  be  deemed  necessary,  and  for  the  transaction 
of  such  other  business  as  may  come  before  them,"  after  voting  for 
the  number  of  directors  (which  was  legal)  the  persons  present  can- 
not elect  the  additional  directors,  when  no  intimation  of  any  such  pur- 
pose had  been  given.^  Directors  are  not  liable  for  mistakes  of 
judgment  while  acting  within  the  scope  of  their  authority  in  a  judicial 
capacity  in  good  faith  and  with  reasonable  care.'  But  the  act  of 
directors  bind  only  so  far  as  it  done  is  with  the  scope  of  their  au- 
thority, and  a  shareholder  may  go  into  a  court  of  equity  for  relief 
against  the  authorized  act  of  his  directors.'  The  discretion  of  a 
director  is  difficult  to  define  and  is  usually  liberally  construed. 
Thus  it  has  been  held  a  bill  by  a  shareholder  will  not  lie  to  restraiD 
the  directors  from  payimg  a  loss  for  which  the  company  was  not 
legally  responsible,  it  being  considered  by  them  advantageous  for 
the  general  interests  of  the  company  and  not  unusual.^  But  direc- 
tors have  been  held  liable  for  an  honest  division  of  money  which 

I  State  V,  Moore,  39  Oh.  St.  486.  de  la  compagnie,  avant  que  le  delai 

'  Adriance'v.  Roome,  52  Barb.  (N.  fix6  par  le  ohapitre  32  de  l*Acte   da 

Y.)399.  Canada,  28  Victoria,  pour  proo^der  k 

*  Atlan.  Mut.  F.  Ins.  Co.  v.  Sanders,  telle  ^leot^ion  f&t  ezpir^,  est  illegal  et 
36  N.  H.  252.  irr^guliire." 

*  People's  Mut.  Ins.  Co.  d.  Westoott,  ^  Vance  v.  Phoenix  Ins.  Co.,  10  Ins. 
14  Gray  (Mass.),  440.  In  Williamson  L.  J.  43  (Tenn.)  ;  Spering's  Ap.,  71  Pa. 
V.  Demers,  12  Rev.  Leg.  (Can.)  71,  it  St.  11. 

was     adjudged     at     Montreal,     that  ^  Chetlain  v.  Republic  L.  Ins.  Co., 

'*  rdlection  de  direoteura  de  la  defender-  86  III.  220. 

eese  faite  k  une  assemblde  convoqu6e  ^  Taunton  v.  Royal  Ins.  Co.,  2  H.  Ik 

par  un  certain  nombre  des  aotionnaires  M.  135. 
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should  have  been  applied  to  the  payment  of  losses  ;*  this  not  being 

in  the  nature  of  their  discretion.     Certainly  directors  could   not 

make  a  binding  contract  of  an  extraordinary  and  unusual  nature  nor 

one  in  which  they  have  a  direct  interest.     Thus,  in  England,  where 

the  directors  of  a  joint  stock  life  insurance  company  by  resolution 

Appointed  one  of  their  number  to  select  agents  and  medical  referees 

for   the  company,  and  to  be  paid    therefor  a  commission   on  the 

premiums  of  all  policies  effected  through    such  agencies,  without 

having  such  resolution  submitted  to  the  shareholders,  it  was  held, 

the   resolution  not  being  within  the  exception  of  the  Joint  Stock 

yonopanies'  Act,*  the  director  appointed  could  not  recover.'     So 

iHiprovidently  made  contracts  of  incorporators  will   not   bind    the 

luture  company.     As,  for  example,  where  the  articles  of  associa- 

'^"  signed  by  seven  members  contained  a  clause  to  the  effect  that 

^plaintiff  should  be  solicitor  to  the  company  and  should  not  be 

^oioved   from  oflSce  except  for  misconduct,  this  was  held  binding 

"v  fcetiiveen  shareholders  inter  se,  or  shareholders  and  the  direc- 

%  but  not  to  create  any  contract  with  the  company.*     It  was 

am   Ohio  that  a  director  of  an  insurance  company  could  not  pur- 

^^  claims  against  it.*     It  has  been  held  that  it  is  the  duty  of 

^^**s   in  mutual  benefit  societies  to  keep  books  of  accounts.* 

^lir\cj^uencies  orimproprietiesof  directorsoroflBcers  of  a  corpora- 

c^nrxot  be  set  up  as  a  defence  by  the  members  for  nonpayment 

*°  ^ss^ssinent,  but  must  be  attacked  in  a  collateral  proceeding.^ 

•  Xlsually  certain  oflScers  of  a  company  are  directed  to  execute 

^^•»"t  V,  Lee,  Etc.,  Co.,  64  Misa.    the  shareholders  present  at  such  meet- 
49",  , 

..       ^   'Vict.,  c.  110,  which  enacts  *  Poole  i;.  Nat.  Provincial  L.  Assur. 

*|.  ^**jr  contractordealing(**  except  Soc,  27  L.  J.  Bxch.  219. 

^  **f  insurance,  grant  of  annuity,  *  Elej  v.  Positive  Government  Secu- 

.,      ^'^ot    for  the   purchase    of  an  rity,  Etc.,  Co.,  1  Exch.  D.  88. 

*  ^**    of  service,  which  is  respeo-  *  Hanna  u.  Andes  Ins.  Co.,  4  Ins.  L. 

,      ^^  Subject  of  the  proper  business  J.  396  (Oh.).     See  Bowes  v.   Hope   L. 

•*    wh^**^^*"^"^  shaU  be  entered  into,  Ins.  Co.,  11  H.  L.  C.  389. 

.^^  ^*^    any  director  shall  be  inte-  •  Chicago  Mut.  L.  Indemnity  Ass'n 

^^  ^    *  **i*sn  the  terms  of  such  contract  o.  Hunt,  127  111.  257. 

^aliug   ghaii  be  submitted  to  the  '  Chetlain  v.  Republic  L.  Ins.  Co.,  86 

.       '^'^"i^sral  or  special  meeting  of  the  111.  220 ;  Nashua  F.  Ins.  Co.  v.  Moore, 

**ioVders  to  be  summoned  for  that  55  N.  H.  48 ;    Koehler  v,   Beeber,  23 

"P^I^POft^,  and    that    no  such  contract  W.  N.  C.  (Pa.)  558;    Lycom.  F.   Ins. 

^ave  force  until  approved  and  Co.  v.  Newcomb,    4    Leg.  ttaz.   (Pa.) 

confinaea  by  the  majority  of  votes  of  409. 
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the  policy,  whose  act,  generally  speaking,  is  essential  to  its  validity.^ 
The  19th  section  of  the  Act  of  6  Wm.  IV.,  c.  18,  provided,  "  that 
any  policy  signed  by  the  president  and  countersigned  by  the  secre- 
tary, but  not  otherwise,  shall  be  deemed  valid,"  and  the  court  in 
Canada  held  the  signatures  of  both  officers  to  be  necessary,  but 
suggested,  on  the  defect  being  noticed,  that  the  company  could  be 
compelled  to  execute  a  valid  policy,  after  having  given  a  temporary 
receipt  which  obligated  them  to  issue  a  valid  policy.*    The  Act  of 
35-Geo.  III.,  c.  63,  required  the  names  of  the  underwriters  to  be 
expressed  or  specified  in  the  policy,  and  the  Act  of  6  Geo.  I.,  c.  18, 
then  in  force,  prohibited  any  partnership  firm  other  than  the  two 
chartered  companies  from  underwriting,  and  required  the  names  of 
every  individual  underwriter  to  appear  in  a  policy.     A  declaration 
on  a  marine  policy  in  1849  set  out  the  policy  subscribed  by  the 
firm,  and  it  was  held,  as  the  Act  of  6  G.  I.,  c.  18,  was  now  repealed 
by  5  Geo.  lY.,  c.  114,  it  did  not  affect  the  matter,  and  the  sub- 
scription was  sufficient  under  35  Geo.  III.,  c.  63.'    Under  the  Act 
of  30  &  31  Vict.,  c.  23,  7,  requiring  that   every  policy  should 
specify  the  names  of  the  subscribers  or  underwriters,  and  ^'in  case 
any  of  the  above-mentioned   particulars  should  be   omitted  such 
policy  should  be  null  and  void,"  the  affixing  of  the  common  seal  of  a 
limited  company  or  corporation  insuring,  authenticated  by  the  sig- 
nature of  the  manager,  was  held  sufficient.^    Where  the  policies  of 
an  unregistered  and  unincorporated  association  were  signed  by  the 
managers,  '^  per  procuration"  of  the  several  members,  it  was  held 
they  were  void  under  the  same  Act  for  not  specifying  the  names  of 
the  underwriters  ;*  the  last  case  being  distinguished  from  the  pre- 
ceding one  by  Baron  Pollock,  in  that  an  unincorpoi-ated  association 
iias  as  an  entity  no  legal  existence,  while  in  the  former  case  the 
association  was  a  corporation  and  was  properly  represented  by  its 
common  seal.     The  charter  and  by-laws  of  a  Missouri  company  pro- 
vided that  the  policy  should  only  issue  on  the  signatures  of  president 
and  secretary,  and  it  had  been  so  regularly  issued,  but  being  altered 
to  cover  other  property  and  endorsed  by  the  secretary  alone,  it  was 

>  Peoria  M.  &  F.  Ins.  Co.  v.  Walser,  M.  Mut.  Ids.  Ass'n  p.  Young,  43  L.  T. 

22  Ind.  73.  It.  8.  441. 

*  Perry  v,  Newcastle  Dial.  Mat.  F.  ^  M.  Mut.  Ass'ii  v.  YouDg,  m/vro. 

Ins.  Co.,  8  U.  C.  Q.  B.  363.  >  Re  Arthur  Average  Asa'n,  10  Ch. 

s  Reid  V.  Allan,  4  Exch.  326.     See  Ap.  542. 
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held  void.*  A  provision  in  the  charter  or  by-laws  of  a  New  Hamp- 
shire company  requiring  the  signature  of  the  president  was  held 
enabling,  and  not  to  restrict  the  power  to  contract  in  any  lawful 
way,  and  a  policy  without  it,  but  valid  otherwise,  was  held  binding, 
the  principle  expressio  unius,  etc.,  not  applying.*  Where  the  charter 
allows  the  president  and  secretary  or  any  such  other  officer  or 
officers,  as  the  directors  may  appoint,  to  act,  they  may  appoint  the 
president  alone.' 

111.  When  the  charter  or  deed  of  settlement  requires  an  officer's 
authority  to  execute  a  policy  to  depend  upon  a  previous  order  or 
resolution  of  other  people,  the  principle  to  be  applied  appears  to  be 
that  the  party  dealing  with  a  company  will  be  presumed  to  be 
acquainted  with  the  general  or  special  laws  applicable  to  the  busi- 
ness, as  well  as  the  provisions  of  the  charter  or  deed  of  settlement ; 
but  that  he  may  assume  that  all  has  been  done  in  the  internal  man- 
agement of  the  concern  that  should  be  done  to  carry  out  the  necessary 
provisions  of  the  law,  and  the  simple  omission  of  some  formality  in 
the  internal  management  will  not  affect  the  party  so  dealing.  On 
this  principle  it  was  held  in  England  that  a  person  is  not  bound  in 
the  ordinary  course  of  business  to  inquire  whether  the  persons 
signing  the  policy  as  directors  have  been  legally  appointed,  or 
empowered  to  use  the  seal  of  the  company,  the  policy  appearing  on 
its  face  to  be  consistent  with  the  articles  of  association  and  the  acts 
of  Parliament  under  which  it  is  incorporated.*  So  where  a  deed  of 
settlement  provided  that  the  policy  should  be  signed  by  three  directors 
and  be  sealed  with  the  common  seal,  and  further,  that  the  seal  should 
not  be  affixed  except  by  an  order  signed  by  three  directors,  it  was 
held  the  omission  of  such  previous  orders  was  immaterial  where  the 
policy  was  executed  by  three  directors  under  the  common  seal.* 

112.  Where  the  by-laws  provided  that  all  applications  for  a  policy 
should  be  approved  by  a  committee,  a  custom  to  issue  a  new 
policy  on  an  old  risk  without  a  new  application,  and,  as  a  general 
rule,  without  consulting  the  committee,  was  held  valid.*     Where  a 

1  Moand  City  Mut.  F.  &  M.  Ins.  Co.  '  Prince   of   Wales   Assur.    See.    r. 

r.  Carran,  42  Ho.  374.  Athenaeum  L.  Assur.  Soc,  E.  B.  &  E. 

*  Un.  Ins.  Co.  v.  Smart,  60  N.  H.  458.  183.     To  the  same  effect  is  Agar  v.  L. 
3  Topping     r.     Bickford,     4    Allen  Assnr.  Soc,  3  C.  B.  m.  s.  725. 

(Kass.),  120.  *  Zell  v,  Herman  Farmers*  Mut.  Ins. 

*  Re  County  L.  Assur.  Co.,  5   Ch.     Co.,  75  Wis.  521. 
Ap.  288. 
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secretary  and  director  took  an  application  and  note,  promising  to 
notify  if  it  was  rejected,  as  it  had  to  be  approved  by  two  directors 
of  whom  he  was  one,  and  no  notice  was  given  during  seven 
months  till  after  a  loss,  it  was  held  the  plaintiff  could  recover.^ 
Where  the  directors  are  given  authority  to  appoint  an  oflScer  to 
sign  a  policy,  proof  of  the  formal  vote  of  such  appointment  need  not 
be  shown.*  And  where  the  rules  of  the  company  provided  that  cer- 
tain risks  should  be  approved  by  an  executive  committee  of  three 
directors  before  a  policy  could  issue,  and  the  by-laws  vested  the 
president  with  a  general  supervision  over  the  company's  business,  it 
was  held  a  policy  signed  by  the  president,  but  without  the  action  of 
the  previous  executive  committee,  was  valid.* 

118.  It  has  been  held  in  Louisiana,  that  people  presenting  them- 
selves at  an  office  open  for  business  are  justified  in  supposing  the 
emplo}  6i  are  authorized  to  transact  the  business  they  undertake  to 
perform ;  and  when  the  insured,  who  had  a  general  policy  with  the 
defendants,  procured  an  employ^  of  the  defendants  to  ^'  write  up  an 
indorsement  in  their  policy  book,"  though  before  business  hours, 
the  office  apparently  being  regularly  open,  they  were  held  bound.* 
Evidence  of  a  general  method  of  business  has  been  held  admissible  to 
show  the  secretary  had  power  to  contract.*  But  it  has  been  de- 
cided, where  an  officer  of  a  company  issues  a  policy  to  himself,  but 
omits  to  submit  it  as  required  to  the  executive  committee,  that  the 
policy  is  void,  as  he  cannot  secure  a  benefit  by  a  violation  of  duty.* 

114.  By  far  the  greatest  part  of  the  business  of  an  insurance 
company  is  effected  indirectly  through  the  medium  of  agents,^  and 
not  directly  by  the  officers.  The  term  "  general  agent"  is  usually 
applied  to  one  to  whom  the  company  delegates  the  power  to  make 
a  contract  of  insurance  on  its  behalf  with  an  applicant.  There  is 
no  particular  manner  of  creating  an  agency  by  a  corporation.     It 

^  Somerset  Co.  Mnt.  F.  Ins.  Co.  v.  *  Emery  v.  Boston  M.  Ins.  Co.,  14 

May,  2  W.  N.  C.  (Pa.)  43.  Ins.  L.  J.  427  (Maas.). 

<  Topping     V.     Bickford,     4     Allen  ^  Pratt  t*.   Dwelling-House   Mut.  P. 

(Mass.),  120.  Ins.  Co.,  53  Hun  (N.  Y.),  101. 

^  Merch.  &  Mfrs.  Ins.  Co.  r.  Curran,  ^  The  agent  of  au  insurance  company 

40  Mo.  142.  is  not  necessarily  an  insurance  broker, 

*  Horter  v.  Merch.  k  Mut.  Ins.  Co.,  and  need  not  therefore,  as  such  agent, 

28  La.  An.  730.  pay  a  broker's  license :  Bernbeimer  r« 

City  of  Leadville,  14  Colo.  518. 
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may  be  done  by  writing  or  verbally,  expressly  or  impliedly.*  An 
authority  to  an  agent  to  act,  which  is  contained  in  a  letter,  dates 
from  mailing  the  letter,  not  from  its  receipt.* 

115.  Sometimes,  instead  of  an  individual,  a  partnership  of  two  or 
more  is  appointed  to  act  as  agent,  and  in  such  a  case,  as  in  others, 
each  member  can  bind  the  firm.*  But  where  the  partners  were  ap- 
pointed as  A.  &  B.,  '^Agents,"  it  was  held  in  Illinois  that  all  must 
jointly  act.*  Where  one  agent  alone  is  empowered  in  his  certificate 
to  act,  and  enters  into  partnership  with  another,  and  both  act  for  the 
company  with  its  full  knowledge  and  their  acts  are  recognized,  the 
company  will  be  bound  by  the  acts  of  each.*  Where  the  general 
agent  A.  entered  into  partnership  with  B.,  it  was  held  that  the  fact 
that  a  circular  was  forwarded  to  the  company's  home  office,  stating 
that  B.  was  in  charge  and  would  "  take  pleasure  in  serving  both 
company  and  patrons  under  the  firm  name  of  A.  &  B.,''  imposed  no 
obligation  on  the  company  of  denying  the  authority  of  B.  as  its 
agent ;  and  that  a  policy  signed  "  agent  per  B."  is  sufficient  to  put 
the  insured  on  inquiry .•  Obviously  on  the  death  of  either  partner 
the  power  to  act  would  be  revoked.^ 

116.  With  respect  to  the  powers  of  a  general  agent,  as  has  been 
stated,  he  may  usually  make  the  contract  which  the  insurer  is  em- 
powered  to  make.  Thus  he  may  make  a  preliminary  parol  contract 
to  insure,  though  the  charter  require  all  contracts  or  policies  to  be  writ- 
ten and  subscribed,  etc.,  as  the  latter  does  not  preclude  the  former.* 

'  See  Citj  of  Davenport  v,  Peoria  M.  113  Ind.  331 ;  Sanborn  u.  Fireitian's  Ins. 

k  P.  Ins.  Co.,  17  Iowa,  276  ;  Warren  Co.,  It)  Gray  (Mass.),  448  ;  Patnam  v, 

r.  Ocean  Ins.  Co.,  15  Me.  439;  Jhons  Home  Ins.  Co.,  123  Mass.  324;  Rhodes 

V.  People,  25  Mich.  499.  v,  IVvr&y  Pass.  Ins.  Co.,  5  Lans.  (N.  Y.) 

'  ftuggles  V,    Amer.   Cent  Ins.  Co.,  71  ;    Angell  v.   Hart.  F.    Ins.  Co.,  59 

114N.  Y.  415.  N.  Y.   171;  Ellis  v.  Albany,  City  F. 

'  Kennebec  Co.  Z7.  Augusta,  Etc.,  Co.,  Ins.  Co.,  50  N.  Y.  402;  Hotchkiss  v, 

6  Gray  (Mass.),  204.  Gerniania  F.  Ins.  Co.,  5  Hun  (N.  Y.), 

*  Hart.  F.  Ins.  Co.  r.  Wilcox,  57  111.  90;  Halliday  r.  Ins.  Co.,  1  Bull.  (Oh.) 
160.  286;  Campbell  r.  Amer.  F.  Ins.  Co., 

*  Newman  r.  Springfield  F.  &  M.  73  Wis.  100 ;  Zell  v.  Herman  Farmers' 
Ins.  Co.,  17  Minn.  123.  See  also  Conn.  Mut.  Ins.  Co.,  75  lb.  621;  ^tua  Ins. 
Mat.  L.  Ins.  Co.  v.  Scott,  13  Ins.  L.  J.  Co.  r.  Northw.  Iron  Co.,  21  lb.  458 ; 
272  (Ky.).  Constant  v.    Ins.  Co.,  3  Wall.  313  (D. 

*  McClure  r.  Miss.  Val.  Ins.  Co.  4  Pa.)  ;  Commercial  Mut.  M.  Ins.  Co.  v. 
Mo.  Ap.  148.  Un.  Mut.  Ins.  Co.,  19  How.  318.     See 

'  Martine  r.  Internat.  L.  Assur.  Soc,  also  Hart.  F.  Ins.  Co.  r.  Wilcox,  57 
62  Barb.  (N.  Y.)  181.  III.  180. 

*  Conimer.  Un.  Assur.  Co.  v.  State,  101 
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It  is  not  unusual  to  issue  a  receipt  or  memorandum  of  insurance 
without  a  policy.^  These  are  usually  issued  by  agents  and  framed  to 
bind  temporarily  until  the  home  office  shall  finally  accept  or  reject 
the  risk;  though  in  England  such  a  memorandum  or  ^^slip"  for  a 
marine  policy,  owing  to  the  stamp  law,  is  merely  an  engagement  in 
honor. ^  But  such  a  slip  in  respect  of  a  fire  risk  is  binding.' 
Probably  a  general  agent  may  bind  the  insurer  by  an  interim 
receipt.*  Where  the  agent  was  in  the  habit  of  giving  receipts,  it 
was  held  a  note,  printed  on  the  application,  ''  The  applicant  is  re- 
quested to  answer  the  above  questions  fully,  as  it  is  especially 
agreed  on  the  part  of  the  applicant  that  this  survey,  as  well  as  the 
diagram  of  the  premises,  shall  form  a  part,  and  be  a  condition  of 
this  insurance  contract,"  was  not  notice  that  the  answers  were  in- 
dispensable to  the  capacity  of  the  agent  to  bind  by  intermediate 
insurance.* 

117.  The  interim  receipt  usually  provides  for  an  insurance  for  a 
certain  or  contingent  period.  Where  a  receipt  provided  for  a  thirty 
days'  insurance  and  that  a  policy  should  immediately  be  prepared 
by  the  company  if  the  application  be  approved,  and  if  not  approved 
the  applicant  was  to  be  notified  without  delay,  when  the  insurance 
should  cease  '^  unless  the  applicant  is  sooner  notified  of  its  rejec- 
tion," it  was  held  that  after  the  thirty  days  the  risk  ceased,  and  the 
failure  of  the  company  for  more  than  thirty  days  to  give  notice  was 
not  material.'  Where  the  clause  ran,  ^'  a  policy  shall  be  exchanged 
for  this  within  thirty  days  from  this  date,  provided  the  risk  is  ac- 
cepted ;  but  if  rejected,  this  temporary  policy  shall  become  void  on 
receipt  of  such  rejection  at  this  office,"  it  was  held  there  was  an 
option  to  reject  which,  if  not  exercised  within  the  thirty  days,  bound 
th«  company.^  In  Hawke  v,  Niag.  Distr.  Mut.  F.  Ins.  Co.'  the 
receipt  stated  "  the  property  to  be  considered  insured  until  other- 
wise notified,  cither  by  notice  mailed  from  the  head  office  or  by 

I  O'CoDiier  i\  Imperial  Ins.  Co.,  14  L.  '  Howe  v,  Lond.  &  Lancash.  F.  Ins. 

Can.  J.  219.     See;>os^  §  137.  Co.,  12  U.  C.  Ch.  311. 

'  See    Mackenzie   v.  Coalson,  8  £q.  ^  Barr  v.  Ina.  Co.  of  N.  A.,  61  Ind. 

Caa.  368.  488. 

'  Thompson  v.  Adams,  23  Q.  B.  D.  ^  Kennedy  v,  N.  Y.   L.  Ins.  Co.,   10 

361.  La.  An.  809. 

*  See  Pntnam  i;.  Home  Ins.  Co.,  123  >  23  Grant  Ch.  (Can.)  139. 
Mass.  324  ;  Goodwin  v.  Lond.  &  Lan- 
cash. F.  &  L.  Ins.  Co.,  18  L.  Can.  J.  1. 
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me,  to  the  insured's  address  within  one  month  from  the  date 
thereof,  when,  if  declined,  this  receipt  shall  become  void  and  sur- 
rendered: N.  B.  Should  applicant  not  receive  a  policy  in  con- 
formity with  his  application  within  twenty  days  from  the  date 
thereof  he  must  communicate  with  the  secretary  direct,  as  after  one 
month  from  this  date  the  receipt  becomes  void."  The  agent  neg- 
lected  to  transmit  the  application  to  the  company,  and  issued,  to 
quiet  the  applicant  at  not  getting  a  policy,  successively  several  new 
interim  receipts,  and  it  was  held  that  the  renewed  receipts  were  value- 
less, not  being  new  insurances,  but  the  agent's  neglect  could  not 
prejudice  the  applicant ;  that  the  mere  lapse  of  a  month  without 
notice  did  not  render  the  receipt  void,  but  gave  the  company  the 
right  to  avoid  it  within  a  month  only  on  notice,  and  on  not  doing  so 
it  was  good  for  a  year.  Such  a  clause  as  ^'  unless  previously  can- 
celled this  receipt  will  bind  for  thirty  days  from  the  date  thereof 
and  no  longer,  after  which  time  the  risk  shall  be  considered  can- 
celled," was  held  to  bind  unless  previously  cancelled,  but  not  abso- 
lute during  the  temporary  period.*  Where  the  agent  is  authorized 
"  to  bind  the  company  during  correspondence,"  and  through  his 
neglect  the  application  is  not  received  or  acted  on  by  the  company 
till  after  a  loss,  the  company  is  liable.*  Where  the  general  agent 
receipted  and  agreed  if  the  application  were  approved  to  furnish 
a  policy  in  thirty  days  or  return  the  money,  but  to  assume  no  lia- 
bility till  the  company  approved  the  risk  and  issue  of  the  policy,  and 
within  the  thirty  days  an  executed  policy  was  sent  to  the  agent, 
but  the  applicant  died  before  its  delivery,  it  was  held  the  policy 
did  not  operate  as  a  present  insurance,  as  it  need  not  be  delivered 
for  thirty  days,  and  might  be  withdrawn  at  any  time  within  that 
time,  nor  was  it  an  interim  insurance,  as  that  had  been  expressly 
repudiated.'  If  the  agent  gives  a  policy  on  condition  of  his  com- 
pany's approval,  it  was  held  that  notice  of  disapproval  to  him  was 
sufficient.^  It  has  been  held  in  Ohio,  where  a  contract  is  completed 
so  far  as  it  lies  on  the  part  of  the  insured,  but  the  agent  is  without 

>  S«e  Compton  v.  Mercant.  Ins.  Co.,  Co.,   26  Grant  Ch.   (Can.)  139.     See 

27  C.  C.  Ch.  334;  Kelly    v.  Isolated  More  o.  N.  Y.  Bowery  F.   Ins.  Co.,  55 

Risk  &  Farmers'  P.  Ins.  Co.,  26  U.  C .  C.  Hun  (N.  Y.),  540. 

P.  299;  Goodfellow  v.  Times  &  Beacon  *  Marks  v.  Hope  Mat.   L.  Ins.  Co., 

Assur.  Co.,  17  U.  C.  Q.  B.  411.  117  Mass.  528. 

«  Fish  p.    Cottenet,   44  N.   Y.  538;  *  Young  i;.  Newark   F.   Ins.   Co.,  59 

Hawke  r.  Niagara  Dist.  Mat.  F.  Ins.  Conn.  41. 
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authority  to  issue  the  policy  unless  "approved"  by  the  company,  that 
if  the  contract  is  otherwise  regular  and  fair  this  binds  the  company  ; 
as  the  company  has  only  the  right  to  object  to  a  bad  risk,  but  it 
cannot  object  arbitrarily.^  But  this  decision  was  doubted,  possibly 
reversed,  by  the  court  in  Medina  Co.  Mut.  F.  Ins.  Co.  v.  Palm,* 
Thurman,  C.  J.,  giving  the  opinion.  Where  the  authority  of  the 
agent  is  restricted  as  by  a  clause  in  the  application,  that  "  only  the 
home  officers  of  the  company  .  .  .  have  authority  to  deter- 
mine whether  or  not  a  policy  shall  issue  on  application,"  and  he 
gives  an  absolute  receipt  to  bind  till  a  policy  is  received,  it  was 
held,  even  admitting  that  the  agent  had  been  authorized  to  bind 
till  the  company  should  take  action,  the  receipt  would  cease  to  bo 
operative  after  the  applicant  had  been  notified  of  the  company's  re- 
jection of  his  offer,  for,  in  the  face  of  the  above  restriction  of  the 
agent's  powers  in  the  application,  the  insurer  could  not  be  held 
bound  to  issue  a  policy.'  Such  phrases  of  acceptance  in  the  re- 
ceipt, as  '*  if  approved  by,"  or  "  on  approval,"  as  a  rule,  refer  to 
the  home  or  principal  office.^ 

118.  It  has  been  held  that  an  agent  intrusted  with  printed  formd 
in  blank,  signed  by  officers  of  the  company,  to  be  subsequently  filled 
out  and  issued  by  him,  may,  before  delivery  of  the  policy  or  pay- 
ment of  premium,  add  such  a  memorandum  as  that  the  building 
insured  is  in  process  of  construction ;  and  this,  even  if  he  do  not  make 
a  monthly  return  as  instructed  by  the  company,  but  only  informs 
them  after  the  loss,  though  the  building  by  the  application  appears 
to  be  finished,  and  there  is  a  clause  therein  that  the  construction, 
etc.,  shall  be  a  warranty  on  the  part  of  the  insured.*  But  he  can- 
not insert  any  unusual  conditions  in  the  policy.'  It  has  also  been 
held  that  such  an  agent  may  make  a  material  erasure.^  But  the 
agent  cannot  make  a  mere  collateral  agreement  which  does  not 
involve  the  execution  of  a  policy  ;  as  where  the  agent  of  the 
original   insurer  guaranteed   the   solvency  of   certain  substituted 

>  Palm  V.  Medina  Co.  Mat.  F.  Ins.  *  Glonoester  Mfg.  Co.  r.  Howard  F. 

Co.,  20  OL.  529.  Ins.  Co.,  5  Gray  (Mass.),  497. 

«  5  Oh.  St.  107.  «  Tifft  v.  Phcenix  Mut.  L.  Ins.  Co.,  6 

•  Cotton  States  L.  Ins.  Co.  v.  Scurry,  Lans.  (N.  Y.)  198. 

50  Ga.  48.  ^  Dayton  Ins.  Co.  v.  Kelly,  24  Oh.  St. 

*  Wiunesheik  Ins.  Co.  p.  Holzgrafe,     345. 
53  III.  516. 
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nr^^l^anied  on  a  cancellation  of  the  original  policy,  it  was  held  the 
^/j^^c^ipal  was  not  bound.*  It  has  been  held,  an  agent  has  no  au- 
t^^  ^  tiy  to  insui*e  property  already  destroyed.'    But  an  agent,  autho- 

V^    1^    after  the  preliminary  contract  to  fill  up  blanks  sent  to  him 
^^e  company,  may  fill  up  a  policy  after  a  loss.*    But  it  has  been 
"^^V^ed  that  though  an  agent  has  the  right  to  investigate  a  charge 
N  ^  iDcendiarism,  a  company  will  not  be  bound  as  a  rule  by  criminal 

proceedings  begun  by  their  agents,  unless  specially  authorized.^ 
And  where  it  was  a  general  custom  that  a  general  agent  should  not 
bind  the  company  for  advertising  unless  specially  authorized,  the 
presumption  is  that  the  dealer  was  acquainted  with  it,  and  that  he 
could  not  hold  the  company.* 

119.  Where  an  agent  is  held  out  as  a  general  agent  or  as  armed 
vith  powers  usual  in  the  business,  instructions  from  his  principal 
which  are  not  communicated  to  the  insured,  limiting  these  powers, 
do  not  affect  the  insured.*  Thus,  where  the  agent's  authority  to 
*ct  is  limited  by  secret  instructions  to  certain  localities,  no  matter 
how  far  he  may  be  liable  towards  his  principal  for  disobedience,  his 
contract  will  bind  the  company  when  he  acts  outside  those  limits,  if 
he  is  held  out  as  a  general  agent,  unless  the  parties  dealing  with  him 
*re  put  on  their  guard.^  So  the  authority  of  a  general  agent  cannot 
be  secretly  limited  by  his  principal,  as,  for  instance,  not  to  take  risk 

'  Constant  v.  Ins.  Co.,  3  Wall.  Jr.  Mass.  78;  Pried  v.  Ro/al  Ins.  Co.,  50 

^12  (D.  Pa.).  N.  Y.  243. 

'  See  Stebbins  v,  Lanch.    Ins.  Co.,        ^  Lfghtbody  v,  N.  Amer.   Ins.  Co., 

60  N.  H.  65 ;   Blake  v,  Hamburg-Bre-  23  Wend.  (N.  Y.)  18  ;  Mohr,  Etc.,  Co. 

men  Ins.  Co.,  67  Tex.  160.  v.  Ohio  Ins.  Co.,  13  Fed.  R.  (S.  D.  Oh.) 

>  Ins.  Co.  V.  Colt,  20  Wall.  560.  74.     See  also  Knox  v.  Lyoom,  F.  Ins. 

*  Norman  u.  Ins.  Co.  of  N.  A.,  4  Ins.  Co.,  50  Wis.  671,  where  the  agent's 
h.  J.  827  (S.  D.  111.).  certificate  limited  him  to  a  certain  area, 

*  U.  S.  L.  Ins.  Co.  V.  Advance  Co.,  which  the  insured  did  not  know,  and 
80  III.  549.  the  company  accepted   proofs   of  loss 

'  Woodbury  Sav.  Bk.  Ass.  v.  Charter  without  objection,  and  it  was  held  they 

Oak  F.  &  M.  Ins.  Co.,  31  Conn.  517  ;  were   bound   by  way  of  estoppel,  and 

Qni'cn  Ins.  Co.  v.  Young,  86  Ala.  424 ;  the  general  question  was  not  decided. 

Hart.  P.  Ids.  Co.  v.  Farrish,  73  111.  166  ;  It  must,  however,  be  observed  that  the 

Ksch.  V,  Home  Ins.  Co.,  78  Iowa,  334  ;  statute  (R.  S.  §  1977)  had   been  con- 

Miller  v.  Phoenix  Ins.  Co.  27  Iowa,  203 ;  strued  to  change  the  rule  of  law  that 

Roggles  p.  Amer.  Cent.  Ins.  Co.,  114  the  insured  must  know  at  his  peril  the 

N.  Y.  415.   Ibid.  See  also  Equit.  Assur.  powers  of  the   agent   with  whom   he 

8oc.  r.  Brobst,  26  N.  W.  R.  204  (Neb.) ;  deals.      And  see  Schomer  v.  Uekla  F. 

Harkey  v,  Mnt.  Benef.  Ins.  Co.,   103  Ins.  Co.,  50  Wis.  575. 
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on  smallpox  hospital,  etc.^  But  if  the  insured  employ  .one,  as,  for 
example,  an  insurance  broker,  to  place  insurance  for  him,  who  is 
also  acting  on  behalf  of  an  agent  of  the  company  in  soliciting 
insurance  from  the  insured,  the  broker  is  chargeable  with  knowledge 
of  the  limited  power  of  the  agent  to  contract.* 

120.  Sometimes,  however,  the  area  within  which  the  company 
can  contract  is  limited  by  the  general  law,  or  its  charter,  and  then 
the  agent  can  only  bind  within  that  area.'  A  prohibition  in  a 
policy  to  agents  to  take  risks  on  '^  distilleries  and  steam  saw-mills,'* 
has  been  held  to  apply  to  such  in  active  operation  only,  and  not  to 
buildings  intended  for  that  purpose.* 

121.  As  a  general  rule,  a  general  agent  cannot  delegate  his  dis- 
cretionary powers.*  But  he  can  employ  clerks  or  subordinate 
agents  to  perform  ministerial  duties* — as  to  solicit  insurance,  for- 
ward applications,  sign  and  deliver  policies,  collect  premiums,^  and 
sell  accident  tickets.*  And  even  discretionary  acts  of  a  subagent, 
if  ratified  by  the  agent,  will  also  bind  the  company.*  In  Par6  v. 
Scot.  Imperial  Insurance  Go.,^*  a  clerk  was  held  to  have  bound  the 
insurer  by  an  interim  receipt ;  and  a  parol  contract  by  an  authorized 
subagent  has  been  upheld.^^  To  avail  one's  self  of  the  act  of  a 
subagent,  his  authority  to  act  as  well  as  of  the  agent's  authority  to 
appoint  him  must  be  proved.^* 

>  City  17.  Peoria   M.  &   F.  Ids.  Co.,  ^  Bodine  v.   Bxchange  F.  Ins.  Co., 

17  Iowa,  276.     To  the  same  effect  is  51  N.  Y.  117  ;  Gradv  v.  Am.  Cent.  Inn. 

Merrick    v.   Provincial    Ins.    Co.,    14  60  Mo.  116;  Kramm  i>.  Jefferson  F.  Ins. 

U.  C.  Q.  B.,  439.  Co.,  40  Oh.  St.  225  ;  Rossiter  ?'.  Traf- 

'  Mohr,  Etc.,  Co.  r;.  Oh.  Ins.  Co.,  13  algar  L.  Asssar.  Ass'n,  27  Beav.  377. 

Fed.  K.  74  (S.  D.  Oh.).  Bat  see  Markey  v.  Mot.  Benef.  L.  Ins. 

*  See  Redpath  v.  Sun  Mnt.  Ins.  Co.,  Co.,  103  Mass.  78. 

14  L.  Can.  J.  90,  also  St.  Paul  F.  &  M.  «  Brown  v.  R'way  Assur.  Co.,  45  Mo. 

Ins.  Co.  V.  Parsons,  47  Minn.  352.  221. 

*  ^tna  F.  Ins.  Co.  u.  Maguire,  51  >  Continen.  Ins.  Co.  v.  Ruckman, 
111.  342.  127  111.    364 ;    Ewing   v.  Piedmont  h 

(  Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  Arlington  Ins.  Co.,  cited  Bliss  on  Id- 

285 ;  Equit.  L.  Ins.  Soc.  t;.  Poe,  9  Ins.  snrance,  §  165  (N.  D.  Mo.). 

L.  J.  871  (Md.).  »  2  Stephen's  Quebec  Dig.  410. 

<  Equit.  Assur.  Soc.  v.  Brobst,  26  N.  'i  Knney  v.  Amazon  Ins.  Co.,  36  Hon 

W.   R.  204  (Neb.)  ;   More    v.    Bowery  (N  Y.),  66. 

F.  &  L.  Ins.  Co.,  55  Hun  (N.  Y.),  540  ;  "  Phoenix  Ins.  Co.  v.  Spiers.  87  Ky. 

Kuney   v,    Amazon   Ins.  Co.,   36  Hun  285 ;    Amer.    Underwriters*    Ass^n    v. 

(N.  Y.),  66 ;  Deitz  v.  Providence  Wash.  George,  97  Pa.  St.  238. 
Ins.  Co.,  33  W.  Va.  526. 

106 


CHAP.  II.] 


THE   PARTIES. 


[122, 


122.  Another  species  of  agent,  besides  the  general  agent  and  his 
subordinate  agents,  that  is  frequently  met  with  in  the  books,  is  what 
is  termed  a  "  local  agent,"  being  one  not  authorized  by  himself  to 
form  a  contract  of  insurance,  but  possessing  certain  limited  or 
special  powers.  He  is  appointed  either  by  the  company  or  by  a 
general  agent,  and  may  act  under  the  latter's  general  surveillance, 
or  may  be  directly  responsible  to  the  company.*  One  dealing  with 
suck  species  of  agent  should  know  his  powers,  or  he  deals  at  his 
peril.'  Probably  the  general  agent  could  not  appoint  such  a  species 
of  agent,  if  he  perform  discretionary  duties,  unless  authorized  by 
his  principal.'  An  exemplification  of  a  common  restriction  of  a 
local  agent  is  his  incapacity  to  pass  upon  an  application,  and  his 
obligation  to  receive  it  and  not  to  issue  a  policy  till  his  principal 
shall  approve  the  risk.^  A  special  agent  cannot  make  contracts  by 
parol  where  he  can  only  forward  applications  ;'  though  he  can,  if 
empowered  to  do  so  by  the  general  agent.*  Nor  can  he,  unless 
specially  authorized,  bind  by  an  interim  receipt.^  And  a  clause  in 
a  policy  that  it  shall  not  take  effect  till  countersigned,  or  an  adver- 
tising card  with  the  agent's  name,  do  not  raise  the  implication  that 
such  agent  could  bind  on  an  application  taken  subject  to  the  ap- 
proval of  the  company.'     A  local  agent  is  often  restricted  to  certain 


'  See  Equit.  L.  Ins  Soo.  v.  Foe,  9 
Ids.  L.  J.  871  (Md.)  ;  Haden  r.  Farm, 
and  Mechan.  F.  Ass'n,  80  Va.  683; 
Sommers  v.  Commer.  Un.  Assar.  Co., 
ti  Dav.  (Can.)  19. 

'  Equit.  L.  Ins.  Co.  v.  Foe,  9  Ins. 
L.  J.  871  (Md.)  ;  Summers  v,  Commer. 
Un.  Assur.  Co.,  6  Duv.  (Can.)  19. 

3  PhcBDix  Ins.  Co.  v.  Spiers,  87  Ky. 
28.5. 

*  See  Gold  L.  Ins.  (}o.  v.  Majes,  61 
Ala.  lt>3 ;  Cotton  States  L.  Ins.  Co.  r. 
Scurry,  50  Ga.  48 ;  Lee  ».  Guardian 
L.  Ins.  Co.,  5  Big.  L.  &  Ace.  Cas.  18 
(Cal.)  707;  Winnesheik  Ins.  Co.  v. 
Uolzgrafe,  53  III.  516;  Rowland  v. 
Springfield  F.  &  M.  Ins.  Co.,  18  Brad. 
(111.)  601;  Walker  v.  Farmers'  Ins. 
Co.,  51  Iowa,  679  ;  Armstrong  v.  State 
Ins.  Co.,  61  Iowa,  212 ;  Pickett  v,  Ger- 
man P.  Ins.  Co.,  39  Kan.  697  ;  Stockton 


i;.  Firemen's  Ins.  Co.,  39  Amer.  R.  277 
(La.)  ;  Todd  r.  Fiedmont  and  Arlin$;- 
ton  L.  Ins.  Co.,  34  La.  An.  63;  Beneo 
V.  Yesler,  6  W.  Coast,  809  (Nev.)  ;  Per- 
kins V,  Wash.  Ins.  Co.,  6  John.  ch. 
485  ;  Chase  r.  Hamilton  Mut.  Ins.  Co., 
22  Barb.  (N.  Y.)  527 ;  Krum  v.  Jefferson 
Ins.  Co.,  5  Bull  (Oh.),  646;  Conn. 
Mut.  L.  Ins.  Co.  17.  Rudolph,  45  Tex. 
454 ;.  Uaden  v.  Farmers'  &  Mechan. 
F.  Ass'n,  80  Va.  683  ;  Henry  v,  Agricul. 
Mut.  Assur.  Ass'n,  11  U.  C.  ch.  125. 

'  Winnesheik  Ins.  Co.  v.  Holzgrafe, 
53  111.  516;  Atkinson  v.  Hawkeye  Ins. 
Co.,  71  Iowa,  340. 

«  Harron  v.  City  of  Lond.  F.  Ins  Co., 
88  Cal.  16. 

'  Atkinson  v.  Hawkeye  Ins.  Co.,  71 
Iowa,  340. 

8  Ibid. 
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classes  of  risks.^  Nor  can  a  special  agent  authorized  to  deliver  a 
policy  and  receive  premiums  alter  a  policy  after  its  delivery  by 
making  another  the  payee,  although  the  policy  was  issued  on  the  ap- 
plication of  such  agent.'  And  it  has  been  held,  where  a  special 
agent  neglects  to  forward  an  application  and  there  is  no  interim 
insurance,  the  company  will  not  be  bound.'  And  though  the  local 
agent  makes  an  unauthorized  parol  agreement,  under  the  same 
circumstances  the  same  result  would  follow.^  Where  the  applica- 
tion is  taken  by  a  special  agent,  forwarded,  and  the  premium  paid, 
the  insurer  is  not  bound  by  the  special  agent's  delay  in  refunding 
or  in  informing  the  insured  of  the  refusal  of  the  risk.*  But  a  local 
or  special  agent,  who  is  held  out  as  a  general  agent  by  the  com- 
pany, may  bind  by  a  contract.*  In  the  Revised  Statutes  of  Wis- 
consin of  1878,  sec.  1977,  the  words  "  any  insurance  company" 
include  a  mutual  company,  and  agents  making  contracts  are,  within 
the  Act,  agents  "  for  all  intents  and  purposes."^ 

123.  A  company  that  has  ceased  to  do  business  is  not  bound  to 
renew  a  policy  on  a  mere  promise  by  agents  whose  powers  have 
been  revoked ;  but  if  the  revocation  was  not  known  when  the  promise 
was  made  perhaps  the  agents  would  be  held.* 

124.  The  burden  is  on  the  plaintiff,  relying  on  the  agent^s 
authority,  to  prove  his  authority.*  If  it  is  by  a  writing,  the  writing 
usually  must  be  proved  in  order  to  understand  his  precise  powers; 
and  while  it  may  be  true  that  his  powers  cannot  be  enlarged  by  parol 
evidence  of  the  usage  of  certain  other  agents  in  like  cases,  this  doc- 
trine must  always  be  understood  as  qualified  by  the  usages  of  trade, 
the  evidence  of  which  is  admissible,  not  perhaps  to  contradict  or 


1  Reynolds  v.  Continen.  Ins.  Co.,  3(> 
Mich.  131. 

>  Duluth  Nat.  Bk.  v.  Knoxville  F. 
Ins.  Co.,  85  Tenn.  76. 

*  Atkinson  v.  ilawkeje  Ins.  Co.,  71 
Iowa,  340  ;  Armstrong  r.  State  Ins.  Co., 
61  Iowa,  212.  See  Walkers  v.  Farmers' 
Ins.  Co.,  51  Iowa,  679. 

*  Atkinson  v,  Hawkeye  Ins.  Co.,  71 
Iowa,  340. 

»  Ins.  Co.  V.  Johnson,  23  P.  St.  72; 
Conn.  Mut.  L.  Ins.  Co.  v.  Rudolph, 
45   Tex.  454;    Ala.  Gold.  L.  lus.  Co. 
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17.  Majes,  61  Ala.  163 ;  Otter bein  o. 
Iowa  State  Ins.  Co.,  57  Iowa,  274. 

^  Miller  v.  Phoenix  Ins.  Co.,  27  Iowa, 
203  ;  Ansley  v.  Watertown  Ins.  Co.,  14 
Q.  L.  R.  183  ;  Cook  burn  v.  Brit.-Amer. 
Assor.  Co.,  19  Ont.  R.  245. 

^  Zell  r.  Herman  and  Farmers'  Mat. 
Ins.  Co.,  75  Wis.  521. 

^  Montrose  v,  Roger  Williams  Ins. 
Co.,  49  Mich.  477. 

>  Smith  V.  State  Ins.  Co.,  58  Iowa, 
487. 
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enlarge  an  agent's  written  powers,  but  to  interpret  those  actually 
ordinarily  given  to  execute  the  functions  of  a  certain  business.^  But 
it  has  been  held  the  production  of  his  letters  of  attorney  is  not 
absolutely  essential,  but  that  the  scope  of  the  agency  may  be  shown 
by  the  course  of  the  company's  dealing  with  reference  to  their 
agent.*  The  scope  of  the  agent's  powers  is,  under  proper  instruc- 
tions, for  the  jury.* 

125.  The  agent  roust  follow  strictly  his  principal's  instructions, 
and  he  is  answerable  in  damages  for  disobedience.  Thus  the  agent 
is  liable  for  a  neglect  to  cancel  when  so  instructed.^  An  agent 
would  be  entitled  to  a  reasonable  time  within  which  to  cancel,  which 
would  depend  on  surrounding  circumstances,  and  when  these  are 
undisputed  the  question  is  for  the  court  to  determine.*  But  no  un- 
necessary delay  is  permitted,*  and  evidence  of  a  custom  that  five 
or  ten  days'  delay  is  usually  given  the  agent  within  which  to  cancel 
has  been  rejected.^  In  an  action  by  the  company  against  an  agent 
for  negligence  it  is  competent,  for  the  purpose  of  relieving  him  from 
liability,  to  prove  a  custom  to  procure  the  cancellation  of  policies 
through  the  broker  placing  the  insurance  with  the  company's  agent, 
when  the  agent  had  directed  the  broker  who  procured  the  policy 
to  have  it  cancelled.'  Where  an  agent  was  directed  by  a  company 
to  return  a  policy  at  once,  as  the  risk  was  prohibited,  but  delayed 
thinking  his  principal  mistaken,  though  he  did  so  finally,  but  there 
was  a  loss  before  he  notified  the  insured,  it  was  held  the  agent  was 
liable  for  what  the  company  was  compelled  to  pay.*  If  an  agent 
fails  to  report  all  risks  at  once,  as  required,  the  company,  in  an  action 


'  Hartford  F.  Ins.  Co.  v.  Wilcox,  67 
III.  180. 

'  8«8  Haaghtou  v.  Ewbank,  4  Camp, 
88;  Brocktslbank  v.  Lagrae,  5  C  &  P. 
21 ;  Packard  v.  Dorchester  Mut.  F. 
Ids.  Co.,  77  Me.  144 ;  Blake  v.  Ham- 
bnrg-Bremen  Ins.  Co.,  13  Ins.  L.  J. 
151  (Tex.) ;  Rnggles  v.  Amer.  Cent. 
Ins.  Co.,  114  N.  Y.  415  ;  Robertson  o. 
Provincial  Mut.  &  General  Ins.  Co.,  3 
Allen  (N.  B.),  379. 

•  See  Hnrrell  i;.  Bollard,  3  P.  &  P. 
445 ;  Dickinson  v.  Miss.  Val.  Ins.  Co., 
41  Iowa,  286;  Gauser  r.  Fireman's 
Fniid  Ins.  Co.,  38  Minn.  74;    Kquit. 


Assur.    Soc.    t*.    Brobst,    26   N.  W.  R. 
204  (Neb.). 

*  Phoenix  Ins.  Co.  v.  Frissell,  142 
Mass.  513 ;  Phoenix  Ins.  Co.  r.  Pratt, 
36  Minn.  409 ;  Kraber  v.  Un.  Ins.  Co., 
129  Pa.  St.  8. 

B  Franklin  P.  Ins.  Co.,  21  Fed.  R. 
290  (S.  D.  Oh.). 

^  Phoenix  Ids.  Co.  v.  Frissell,  142 
Mass.  513;  Franklin  Ins.  Co.  t^.  Sears, 
21  Fed.  R.  290  (S.  D.  Oh.). 

'  Phoenix  Ins.  Co.  v,  Frissell,  supra. 

*  Franklin  Ins.  Co.  v.  Sears,  supra. 

*  Wash.  F.  &  M.  Ins.  Co.  v,  Chesebro, 
35  Fed,  R.  477  (D.  Conn.). 
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against  him  for  negligence,  after  having  paid  the  loss,  can  show  it 
would  have  cancelled  it,  as  the  loss  was  then  the  proximate  result 
of  the  negligence.*  An  agent  is  held  liable  for  giving  permission 
in  excess  of  his  authority  to  keep  hazardous  goods  ;■  or  to  insure 
outside  of  a  designated  locality.'  But  it  was  held  that  a  company 
could  only  recover  nominal  damages  for  the  agent's  failure  to  notify 
his  principal  of  the  vacancy  of  a  building  which  was  incorrectly  stated 
in  the  application  to  be  occupied,  when  the  rate  paid  was  greater 
than  that  charged  for  a  building  really  vacant,  when  the  company 
was  in  the  habit  of  taking  such  risks ;  and  it  was  intimated  by  the 
court,  that  had  the  premium  been  less  than  that  charged  by  the  com- 
pany for  such  a  risk  the  agent  would  have  been  liable  for  the  differ- 
ence in  premium,  though  not  for  the  amount  paid  by  the  company  in 
adjusting  the  loss.*  In  New  Brunswick,  where  it  had  been  usual  for 
the  broker  to  receive  the  premium  and  credit  the  underwriters 
whether  it  was  paid  or  not,  to  receive  proofs  of  loss  and  pay  the 
amount  due  thereon,  and  settle  semi-annually  with  the  company,  it 
was  held  that  the  jury  were  warranted  in  inferring  that  the  insurer 
had  authorized  the  broker  so  to  act ;  and  that  he  could  recover  the 
losses  paid  by  him  and  the  premiums  for  reinsurances  effected  by 
him  with  the  insurer,  without  proof  of  actual  payment  to  the  latter, 
as  the  insured  was  liable  for  the  premiums  to  the  broker,  and  the 
broker  to  the  underwriter,  and  the  reinsurance  being  authorized,  the 
principal  could  not  set  up  non-payment  by  the  insured.*  It  has 
been  held  where  an  agent  acts  for  two  companies  and  one  tells  him 
to  cancel  a  risk  which  he  does,  and  as  was  the  usual  custom  he  trans- 
fers bona  fide  the  risk  to  the  other,  the  latter  is  bound,  and  the  agent 
is  not  liable  therefor.^  The  amount  of  attention  an  agent  should  de- 
vote to  his  principal's  business  depends  on  the  terms  of  the  con- 
tract.^ And  otherwise  he  is  bound  to  use  that  degree  of  diligence 
which  is  usual  in  such  a  calling.* 

>  State  Ins.  Co.  v.  Jamison,  79  Iowa,  '  Conn.  F.  Ins.  Co.  r.  Kavanaugh,  5 

245.  Montreal   L.    R.    S.  C.  262.     But    aoe 

*  Kroeger  p.  Pitcairn,  101  Pa.  St.  311.  Empire  State  Ins.  Co.  v,  Amer.  CenU 
»  Hanover  F.   Ins.   Co.  v,  Ames,  39  Ins.  Co.,  64  Hun  (N.  Y.),  486. 

Minn.  150.  ?  Trimble  v.  Conn.  Mut.  L.  Ins.  Co., 

*  State    Ins.   Co.   r.    Richmond,  71     14  Ins.  L.  J.  475  (Oh.). 

Iowa,  519.  B  Ehrlich   n,   ^tna  L.    Ins.   Co.,    4 

»  Rannej  v.  Gregory,  1  Han,  (N.  B.)     West.  R.  37  (Mo.). 
152. 

no 
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126.  Several  cases  have  turned  on  the  amount  of  commission  the 
agent  is  entitled  to  on  a  cessation  of  the  agency.  Where  the  contract 
was  to  pay  a  salary  and  to  give  the  agent  '^  a  regular  renewal  com- 
mission on  the  policies  obtained  by  him  when  the  premiums  shall 
have  been  paid  by  the  company  "  and  several  bonuses,  on  the  ter- 
mination of  the  agency  by  consent  it  was  held  he  was  entitled  to 
commissions  on  renewals  after  the  agency  terminated,  on  policies 
taken  out  during  the  pendency  of  the  contract.*  Where  there  was 
an  agreement  to  pay  a  certain  percentage  on  renewals  whilst  the 
policies  continued  in  force,  and  the  agent  was  dismissed  because 
engaged  in  procuring  policies  for  another  company,  though  the  con- 
tract did  not  expressly  forbid  it,  and  he  had  collected  a  certain 
number,  the  probable  expectancy  of  the  life  of  the  policies  was 
shown,  and  a  custom  to  the  effect  that  the  agents  acquired  a  vested 
property  in  policies  procured  by  them,  and  it  was  left  to  the  jury 
to  say  whether  he  had  a  property  in  the  policies,  and  in  consequence 
to  receive  percentages  on  renewals.'  A  mere  custom  cannot  control 
an  express  contract,  though  a  general  usage  as  to  renewal  may ; 
and,  therefore,  evidence  of  a  custom  of  the  plaintiff's  as  to  commu- 
tation of  renewals  in  a  question  of  set-off  by  the  agent  against  the 
company  in  a  suit  to  recover  premiums  received  as  agents  was  not 
admitted.'  On  a  contract  to  pay  a  percentage  on  all  original  or 
first  year's  premiums  collected  and  paid,  it  was  held  that  evidence 
of  a  usage  to  the  effect  that  all  premiums  should  be  treated  as 
*'  collected,"  though  for  the  convenience  of  the  insured  payable  by 
instalments,  was  inadmissible.^  Where  the  plaintiff  became  agent 
through  reliance  on  a  circular  received  by  him,  that  ^'  the  usual 
compensation  of  an  agent  ...  is  ten  per  cent,  commissions  on  the 
premiums,  with  one  dollar  for  each  policy  and  five  per  cent,  on  the 
premiums  on  the  renewal  of  the  policies,"  and  then  subsequently 
received  a  circular:  '*  For  your  services,  as  above,  you  will  be  allowed 
a  commission  of  ten  per  cent,  on  the  first  premiums  (cash  and  note) 
and  five  per  cent,  on  all  subsequent  renewal  premiums,  so  long  as 
jou  continue  the  agent  of  this  company,"  and  acted  on  this  for 
fifteen  years  until  discharged,  when  he  claimed  commissions   on 

■  Hale  r.  Brooklyn   L.   Ins.   Co.,  46        *  Park  v.  Piedmont  k  Arlington  Ins. 
Hun  (N.  Y.),  274.  Co.,  48  Ga.  601. 

<  Bnsworth  v.  N.  Y.  L.   Ins.  Co.,  1        *  Kimball  v,  Brawner,  47  Mo.  398. 
Big.  L.  &  Ac.  Caa.  645  (Oh.). 
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renewals  on  policies  collected  by  him,  but  renewed  after  his  discharge, 
oflfering  to  prove  a  custom  to  that  effect,  the  court  held  the  usage 
was  inadmissible,  as  there  was  a  plain  contract.^  Where  the  com- 
panies' rules  provided  that  an  agent  should  receive  a  commission  of 
''five  per  cent,  on  each  renewal  collected  and  transmitted  by  them,"  it 
was  held  that  after  a  termination  of  the  agency  he  was  not  entitled 
to  this  on  policies  procured  as  agent,  but  on  which  the  collection 
and  remittance  of  the  renewal  had  not  been  made  by  him,  and  a 
custom  to  that  effect  was  inadmissible  on  his  behalf.'  A  custom  has 
been  admitted  to  show  an  agent  had  a  property  in  policies  collected 
and  a  right  to  receive  a  percentage  on  renewals  after  discharge,  but 
there  was  an  agreement  that  the  agent  should  receive  a  percentage 
on  renewals  so  long  as  such  policies  should  remain  in  force.*  "  The 
highest  commissions  that  the  company  paid,"  is  not  technical  lan- 
guage ;  and  experts  could  show  that  it  had  a  trade  meaning  or  that 
there  was  a  usage  among  insurance  companies,  other  than  the  de- 
fendant and  their  agents  in  the  place  where  the  agency  was,  that 
all  agents  should  have  the  right  to  solicit  and  cause  policies  to  be 
issued  according  to  the  published  rules  of  the  company  and  to  collect 
all  premiums  on  renewal  thereof,  during  the  time  the  policy  was  in 
force,  and  that  if  discharged  they  were  entitled  to  be  paid  the  pres- 
ent value  of  commissions  calculated  by  the  actuarial  rules  used  to 
value  policies.*  It  was  decided  in  New  York  that  the  agreement  on 
the  part  of  the  company  to  pay  commissions  on  renewal  was  impli- 
edly conditioned  on  its  ability  to  renew,  and  terminated  on  the 
company's  dissolution.*  A  contract  that  the  agent  shall  receive  a 
percentage  on  the  first  premiums  on  policies  in  a  life  company  and 
so  much  on  all  renewals,  is  terminated  when  the  company  transfers 
all  its  business  and  dissolves.*  In  Canada  it  was  held  where  the 
agent  was  to  get  a  percentage  on  the  ''  produit  net  port^  le  31 
D^cembre,  de  chaque  ann&e,"  that  he  could  not  claim  it,  where  '^  il 
reste  des  reclamations  &  r^gler,  et  que  ces  reclamations  doivent  dire 
i^duites  de  cette  pt^iendue  balance.'*^     But  an  agreement  by  the 

*  Stagg  V,  Coun.  Mut.  L.   Ins.  Co.,  1         '  Hepburn  v,  Montgomerjr,  97  N.  Y. 
Ins.  L.  J.  9  (U.  S.).  617. 

<  tipaulding  f.  N.  Y.  L.  Ins.  Co.,   61  <  N.  C.  State  L.  Ins.  Co.  r.  Williams, 

Me.  329.  91  N.  C.  69. 

*  Kusworth  r.  N.Y.  L.  lnB.Co.,  1  Big.  ^  Rawlins  v.  Cit.,  Bto.,  Co,   8  Rev. 
L.  &  Ac.  Cas.  645  (Oh.).  I^g.  (Can.)  398. 

*  Partridge  t;.  Ins.  Co.,  15  Wall.  573. 
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directors  to  continue  to  the  agent,  in  case  of  his  retirement  from  the 
agency,  and  also  after  his  death,  to  his  family,  his  commission  on 
policies  effected  through  him  in  force  at  his  retirement,  there  being 
no  stipulation  that  he  was  to  continue  in  the  agency  a  definite  time, 
or  that  the  commissions  shonhi  cease  if  tho  premiums  ceased  to  be 
paid,  was  held  ultra  vires  and  unreasonable.'  In  Queen  of  Spain 
V.  Parr,'  it  was  held  the  10  per  cent,  discount  usually  allowed  by 
insurance  companies  on  the  punctual  payment  of  the  premiums 
belong,  in  the  absence  of  agreement  to  the  principal,  not  to  the 
insurance  agent.  It  has  been  held  if  the  agent  on  a  cancella- 
tion voluntarily  returns  the  money  paid  by  the  insured,  less  commis- 
sion on  earned  premiums,  on  the  company's  order  to  the  insured,  he 
cannot  afterwards  recover  from  the  company  the  commission  which 
ho  claims  should  have  been  retained  from  the  premiums  returned.' 
Where  a  general  agent  is  appointed  to  a  specified  territory,  and 
there  is  an  agreement  as  to  his  and  his  subagent's  compensation, 
the  latter's  compensation  will  be  governed  by  the  terms  of  the 
agreement,  and  an  agreement  with  the  general  agent  cannot  bestow 
any  greater  right.*  In  Amer.  Steam  Boiler  Co.  v.  Anderson,*  the 
company's  agent  procured  A.  to  insure,  getting  from  the  company 
the  commission  agreed  on.  Subsequently  the  agent,  on  the  expir- 
ation of  his  contract,  induced  A.  to  cancel  the  policy  and  insure  in 
another  company  for  which  the  agent  was  acting;  it  was  held  that  the 
first  company  could  recover  from  the  agent  the  percentage  received 
by  him  on  the  amount  of  the  unearned  premium  returned  by  it  to 
A.  on  the  cancellation,  as  the  agent  was  not  justified  even  after  the 
termination  of  his  agency  in  defeating  the  purpose  of  the  contracts 
of  his  original  company. 

127.  Where  the  contract  does  not  give  the  agent  the  exclusive 
right  to  represent  the  company,  the  company  may  appoint  other 
agents.*  The  company's  right  to  revoke  the  agency  is,  of  course, 
a  matter  of  contract.^  But,  unless  prevented  by  contract,  it  may 
lawfully  at  any  time  revoke  the  agency.*    Of  course,  a  contract 

>  Lewi ne*8  Case,  Reilly  Alb.  Arb.  174.  ^  Mjrers  v.   Kniokerbocker    L.    Ins. 

*  39  L.  J.  Cb.  73.  Co.,  9  Am«r.  L.  R.  v.  8.  82  (Oh.)  ;  Les- 

*  Dtivereaxr.  Rochester  Qennan  Ins.  ter  t^.  N.  Y.  L.  Ins.  Co.,  19  ^.  W.  356 
Co.   98  N.  C.  6.  (Tex.). 

%  U.  S.  L.  Idb.  Co.  V.  Hessberg,  27        ^  Rhrlioh   v.   JEiua,  L.    Ins.   Co.,  4 
Oh.  Bt.  3*93.  West.  R.  37  (Mo.). 

*  130  N.  Y.  134.  •  See  Myera  v.  Kniokerbocker  L.  Ins. 
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coupled  with  an  interest  cannot  be  revoked.*  The  fact  that  an  an- 
nual license  of  a  foreign  company  is  required  by  a  State's  laws, 
in  which  it  does  business,  does  not  necessarily  limit  the  agency  to 
one  from  year  to  year  of  such  company  within  such  State,  for  a 
certificate  that  the  agency  continues  is  not  a  new  appointment  of 
the  agent  but  a  mere  requirement  of  the  company.*  But  the  mere 
fact  of  designating  from  year  to  year,  in  compliance  with  the  Illinois 
statute,  by  the  company  such  persons  as  its  agents  on  whom  legal 
process  could  be  served,  does  not  imply  any  agreement  to  continue 
the  same  during  the  fiscal  year,  but  such  agency,  in  the  absence  of 
some  other  contract,  is  revocable  at  will.*  The  mere  inability  in 
a  foreign  company  to  do  business  in  a  certain  State  and  the  with- 
drawal of  its  agencies  has  been  held  no  excuse  for  revoking  a  con- 
tract of  agency.*  Where  the  business  of  the  company  in  the  State 
was  stopped  by  an  order  of  court  and  a  receiver  was  appointed 
under  the  State  law,  it  was  held  to  terminate  an  agency  and  not  to 
permit  the  agent  to  claim  on  funds  in  the  hands  of  the  receiver  for 
damages.'  But  where  a  company  covenanted  with  A.  to  appoint 
him  with  B.  in  the  territory  of  S.,  and  that  if  B.  should  be  dis- 
placed the  company  should  pay  a  certain  sum  to  A.,  a  winding  up 
and  transfer  of  business  to  another  company  was  held  a  displace- 
ment within  the  contract.*  Where  the  contract  is  that  the  agent 
shall  remain  for  a  reasonable  time,  the  question  of  what  a  reason- 
able time  is  to  be  determined  by  the  evidence  of  experts,  and  is  not 
a  matter  of  law.^  The  abandonment  of  the  agent  to  solicit  insur- 
ance  would  obviously  be  a  good  ground  of  discharge,  but  if  this  be 
not  done,  but  he  be  allowed  to  go  on,  then  this  would  be  a  ratifica- 
tion of  his  power.* 

128.  Where  there  is  a  writing  as  to  the  contract  the  court  will 
pass  on  it,*  but  a  parol  agreement  set  up  by  the  agent,  as  defend- 

Co.,  9  Am.  Law  R.,  n.  8.,  82  (Oh.)  ;  Mo.  534.     See  Sibley  o.  Mut.  Reserve 

Mut.  Ben.  L.   Ins.   Co.   v.  Charles,  4  Fund  L.  Ass'n,  13  S.  £.  838  (Ga  ). 

lus.  L.  J.  265  (N.  D.  111.).  •  People  v.  Globe  Mat.  L.  Ins.  Co., 

»  N.  C.  State  L.  Ins.  Co.  c.  Williams,  91  N.  Y.  174. 

91  N.  C.  69.  6  Stirland  v,  Maitland,  5  B.  &  S.  840. 

'  Scot  Commer.  Ins.  Co.  r.  Plnmmer,  ^  Niag.  Ins.  Co.  i;.  Green,  11  Ins.  L. 

70  Me.  540.  J.  150  (Ind.). 

*  Davifl  17.  Niag.  F.  Ins.  Co.,  11  Biss.  ^  Myers   v.   Knickerbocker    L.    Ina. 

165  (N.  D.  III.).  Co.,  9  Amer.  L.  R.  h.  b.  82  (Oh.). 

«  Lewis  V,  Atlas  Mat.  L.  Ins.  Co.,  61  •  Kraber  v.  Un.  Ins.Co.,  129  Pa.  St.  8. 
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ant,  modifying  tbe  written  contract  and  as  a  counterclaim  is  for  the 
jury.* 

129.  The  good-will  of  a  special  agency  may  be  the  subject  of  a 
sale,  and  if  the  general  agent  is  in  the  habit  of  allowing  his  local 
agents  to  sell  their  business,  and  he  represents  to  them  that  they 
may  do  so,  he  will  be  liable  if  the  local  agent  is  deprived  arbitrarily 
of  the  right  of  this  privilege,  but  the  remedy  is  simply  an  action  at 
law  for  damages.'  Probably  contracts  allowing  the  agent  to  dis- 
pose of  the  good-will  in  the  agency,  or  stipulating  for  payment  of 
its  equitable  value,  if  death  should  occur  during  its  existencl^, 
would  be  terminated  by  a  defalcation  or  act  of  dishonesty  on  the 
agent's  part.*  But  general  agents  of  a  foreign  company,  author- 
ized to  appoint  local  agents  and  pay  them  reasonable  commissions, 
cannot  bind  the  company  by  a  contract  allowing  the  local  agents  to 
sell  the  good-will  of  their  business.* 

180.  Frequently  bonds  with  sureties  are  given  for  the  faithful  per- 
formance of  the  agents'  duties,  and  the  following  cases  illustrate 
some  of  the  principles  laid  down  on  questions  that  have  arisen  under 
such  contracts.  It  was  held  in  the  House  of  Lords,  that  if  a  principal, 
suspecting  the  fidelity  of  his  agent,  requires  a  security,  but  holds  him 
out  as  a  trustworthy  person,  the  cautioner  is  not  liable.*  Though  it 
has  been  held  the  company  is  not  guilty  of  fraud  in  accepting  a  bond, 
and  the  reappointment  of  an  agent  who  was  in  default  at  the  time, 
if  unknown  to  the  company,  as  they  were  not  bound  to  examine  his 
accounts.*  But  in  Iowa,  where  a  local  agent  was  reappointed 
after  a  prior  default,  on  giving  a  bond  executed  at  his  request 
with  sureties,  but  he  did  not  inform  the  sureties  of  his  prior  con- 
duct, nor  was  there  any  communication  made  with  the  general 
agent  or  company,  the  court  held  the  sureties  were  liable,  as  the 
mere  acceptance  of  the  bond  by  the  company,  without  stating  the 
agent's  former  delinquencies,  was  not  necessarily  a  fraud  on  the  sure- 

>  Norddeatscber     Fener     Versicher-  15   Fed.   R.   312   (N.  D.  N.  Y.).      See 

lings  Qesellftchaft  v.  Bertheau,  79  Cal.  Bristol  v.  Equit.  L.  Assur.  Soc,  132  N. 

495.  Y.  264,  as  to  a  sale  of  a  plan  of  insnr- 

'  Barber  v.  Conn.  Mat.  L.  Jus.  Co.,  ance  hy  the  aji^ent  to  the  insurer. 

15  Fed.  R.  312  (N.  D.  N.  Y.).  »  Smith  r.  Bank,  1  Dow,  272. 

*  Phcenix  Mat.  li.  Ins.  Co.  r.  Hoi-  ^  Conn.  Mat.  L.  Ins.  Co.  n,  Scott,   13 
lowaj,  51  Conn.  310.  Ins.  L.  J.  272  (Ky.). 

*  Barber  v.  Conn.  Mat.  L.  Ins.  Co., 
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ties.'  Though  obviously  the  sureties  would  not  be  bound  for  a 
failure  of  duty  subsequent  to  a  discovery  of  former  delinquencies  by 
the  company  which  it  failed  to  communicate.'  It  is  no  defence  to 
an  action  a<i;ainst  sureties  on  a  bond  for  the  faithful  performance  of 
the  agent's  duties,  that  the  sureties  were  ignorant  of  the  extent  of 
the  obligation  assumed,  unless  there  be  fraud,  for  it  is  the  duty  of 
the  surety  to  ascertain  his  obligation  for  himself.* 

The  liability  on  the  bond  depends  solely  on  the  contract,  and  will 
not  be  enlarged.  Thus  the  bond  of  an  agent  who  has  assumed  the  in- 
debtedness of  a  former  agent  for  uncollected  premiums  will  not  cover 
the  debt,  but  only  the  amount  of  the  premiums  if  collected.*  Where 
the  sureties  agreed  in  the  bond  that  the  agent  was  to  conduct  the 
business  alone,  an  assumed  partnership  is  a  breach,  and  advertise- 
ments and  the  assumption  of  a  firm  name  are  evidence  of  a  part- 
nership which  the  company  is  bound  to  notice.^  It  was  held  an 
agent's  bond  covers  moneys  collected  by  him  within  his  district 
on  policies  issued  independently  of  him,  as  well  as  unearned  pre- 
miums returned  by  the  company  on  cancelled  policies  and  remitted 
to  be  paid  back  to  the  insured.*  Under  a  general  bond  a  general 
agent  was  held  liable  for  that  portion  of  deficit  caused  by  the 
failure  of  his  subagents  to  pay  over  to  him  moneys  they  had  re- 
ceived, as  a  general  agent  ordinarily  transacts  business  by  means  of 
subagents.^  Where  there  is  no  period  for  the  duration  of  the  agency 
fixed  in  the  bond,  the  latter  is  good  so  long  as  the  agent  is  continued 
in  office.*  It  was  held  in  the  Federal  Court  in  Indiana  that  it  was  not 
essential  to  the  validity  of  a  bond  of  an  agent  of  a  foreign  company, 
that  he  should  previously  have  filed  the  papers  required  by  the  stat- 
ute in  the  proper  county  office,  nor  that  the  agency  should  be  estab- 
lished in  any  particular  county  after  the  auditor  had  granted  the 
certificate  to  do  business.*     But  it  was  held  the  statute  of  Pennsyl- 

1  Home  Ins.  Co.  v.  Hoi  well,  11  Ins.  ^  Ball  v,  Watertown  F.  Ins.  Co.,  44 

L.  J.  1(52  (Iowa).  Mich.  137. 

s  Coun.   Mut.   L.   Ins.  Co.  v.  Scott,  ^  Phoenix  Mut.  L.  Ins.  Co.  r.  HoIIa- 

13  Ins.  L.  J.  272  (Kj.).  way,  51  Conn.  310. 

*  PhcRuix  Mat.  L.  Inn.  Co.  v.  Holla*  ^  Scot.  Commer.  Ins.  Co.  p.    Plam- 
way,  51  Conn.  310.  mer,  70  Me.  540. 

*  Ball  V.  Watertown  F.  Ins.  Co.,  44  *  CJ.  S.  L.  Ins.  Co.  v,  Adams,  7  Bias. 
Mich.  137.  30  (D.  Ind.). 

*  Conn.  Mnt.  L.  Ins.  Co.  r.  Scott,  13 
Ins.  L.J.  272  (Ky.)- 
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vania  precluded  a  suit  on  the  agent's  bond  by  a  foreign  company 
which  had  not  complied  with  the  statute  ;^  and  further  that  the  cer- 
tificate of  the  auditor-general,  after  the  termination  of  the  agency, 
that  the  agent  had  been  qualified,  but  not  stating  the  time  when  the 
appointment  was  certified  to  him  nor  referring  to  any  record  made 
at  the  time,  is  not  conclusive.*  Where  a  non-compliance  with  the 
State  statutes  is  set  up  to  defeat  a  suit  on  a  bond  the  burden  is  on 
the  party  setting  it  up.*  Where  the  bond  stipulated  that  the  laws 
of  another  State  should  govern,  but  there  was  not  shown  any  difier- 
ence  between  the  laws  of  that  and  the  domestic  State,  the  latter  will 
be  followed.* 

131.  Different  interests  may  be  joined  in  the  same  policy .• 
Although  the  exact  nature  of  the  interest  need  not  be  stated  unless 
requested,  yet  a  sufiicient  description  of  the  subject-matter  is  re- 
quired both  from  the  nature  of  the  contract  and  by  the  universal 
practice  of  insurers.*  In  all  cases  where  the  peculiar  nature  of  the 
interest  alters  the  character  of  the  risk,  it  may  be  properly  said  that 
such  interest  forms  the  subject-matter  of  the  insurance,  and,  at  all 
events,  there  is  great  force  in  the  argument  that  the  nature  of  that 
interest  should  be  stated.^  Thus,  for  instance,  if  "  profits"  are  the 
subject  of  insurance,  they  should  be  described  as  such.^ 


>  Thorne  v.  Travellers*    lufl.  Co.,  80 
Pa.  St.  15. 
«  lb. 

*  Scot.  Commer.  Ins.  Co.  v.  Plummer, 
70  Me.  540. 

*  lb. 

*  McConnick  v,  Ferrier,  H.&  J.  (Ir.) 
12  ;  Castner  v.  Farmers'  Mut.  F.  Ins. 
Co.,  46  Mich.  15  ;  Kichraoud,  Etc.,  F. 
Ins.  Co.,  14  Q.  L.  R.  293,  435  ;  Car- 
r others  v.  Sheddon,  6  Taunt.  14 ;  Cu- 
sack  V.  Mat.  Ins.  Co.,  6  L.  Can.  J. 
97 ;  Whyte  ».  Home  Ins.  Co.,  14  lb. 
301 ;  Norwich  F.  Ins.  Co.  v.  Boomer, 
52  III.  442 ;  Bartlet  f.  Walter,  13  Mass. 
266 ;  Castner  v.  Farmers'  Mnt.  F.  Ins. 
Co.,  46  Mich.  15  ;  Barracliff  r.  Trade 
Ins.  Co.,  13  Ins.  L.  J.  190  (N.  J.)  ;  S. 
C.  45  N.  J.  L.  543 ;  Miller  v.  Eagle  L. 
k  Health  Ins.  Co.,  2  K.  D.  Sm.  (N.  Y.) 
268 ;  Brown  v.  Springfield,  F.  &,  M.  Ins. 


Co.,  1  Ins.  L.  J.  57  (N.  Y.)  ;  Riggs  v. 
Commer.  Mnt.  Ins.  Co.,  125  N.  Y.  7 ; 
Cross  V,  Nat.  F.  Ins.  Co.,  132  lb.  133; 
White  t'.  Hudson  River  Ins.  Co.,  7 
How.  Pr.  (N.  Y.)  341  ;  Wells  v.  Phila. 
Ins.  Co.,  9  S.  &  R.  (Pa.)  103;  ^tna 
Ins.  Co.  V,  Miers,  5  Sneed  (Tenn.), 
139. 

*  See  Harman  u.  Kingston,  3  Camp, 
150 ;  Crowley  v.  Cohen,  3  B.  &  Ad.  478  ; 
Remarks  of  Blackburn,  J.,  in  Macken- 
zie V.  Whitworth,  1  Exch.  D.,  p.  40; 
Clarke  r^  Firemen's  Ins.  Co.,  18  La. 
431 ;  Clark  v.  Dwelling-Uouse  Ins.  Co., 
61  Me.  373. 

^  Remarks  of  Blackburn,  J.,  in  Mac- 
kenzie V,  Whitworth,  1  Exch.  D.,  p.  40. 

•  See  Mackenzie  v,  Whitworth,  supra; 
Lucena  v.  Crauford,  2  B.  &  P.  (N.  R.) 
269  ;  Menzies  v.  North  Brit.  Ins.  Co.,  19 
Scot.  Jur.  291. 
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132.  The  Act  of  14  Geo.  III.,  c.  48,*  requiring  the  insertion  of  the 
names  of  the  parties  interested  or  for  whose  benefit  the  policy  was 
taken,  was  not  merely  directed  against  wager  policies,  but  applied 
to  all.*  A  policy  granted  to  one  in  trust  for  another,  where  both 
names  appear  on  the  face  of  the  instrument  as  '^  Mrs.  A.  B.  by  C. 
D.,  her  Trustee,"  is  valid  under  the  Act.*  Where  a  policy  was 
effected  by  the  husband,  for  the  benefit  of  a  surety,  on  the  life  of 
his  wife,  who  was  entitled  to  a  legacy  on  attaining  her  majority, 
which  had  been  advanced  by  the  trustees  of  the  will  to  the  husband 
on  his  obtaining  a  surety  for  repayment  in  the  event  of  the  wife's 
dying  under  the  age  of  twenty-one,  it  was  held  that  as  the  husband 
was  primarily  interested  his  name  should  have  been  inserted  under 
the  Act.*  So  where  the  policy  recited,  the  plaintiffs  had  proposed  to 
insure  the  joint  lives  of  A.  and  wife,  and  delivered  to  the  company 
a  written  declaration  which  was  the  basis  of  the  contract,  and  by  a 
declaration  of  trust  the  plaintiffs  covenanted  in  case  of  the  death  of 
either  A.  or  his  wife  they  should  hold  the  insurance  for  the  survivor 
and  for  their  children,  it  was  held  the  policy  was  illegal  under  the 
above  Act,  as  the  names  of  the  interested  parties  had  not  been  in- 
serted as  such,  and  the  declaration  of  trust  showing  that  the  plaintiff 
had  no  interest  could  not  be  incorporated  as  part  of  the  policy.'  The 
insertion  of  the  name  of  the  broker  effecting  a  policy  as  "  agent'* 
is  a  sufiicient  compliance  with  the  Act  of  28  Geo.  III.,  c.  56,  avoid- 
ing blank  policies  and  requiring  the  name  of  the  person  interested 
or  giving  the  order,  etc.*  And  where  A.'s  name  was  inserted  "as 
agent,"  who  was  in  point  of  fact  truly  interested,  it  was  sufficient, 
though  the  policy  had  been  taken  out  by  some  one  else  for  his 
behoof,  and  the  designation  "  as  agent"  was  erroneous  or  incom- 
plete.^    In  Wisconsin  the  laws  of  1879®  make  it  incumbent  on  a 

1  Section  2.     '*  It  shall  not  he  lawful  >  Collett  v.  Morrison,  9  Hare,  162. 

to  make  any  policy  or  policies  ou  the  ^  Evans  v.   Bignold,  L.  K.  4  Q.  B. 

life  or  lives  of  any  person  or  persons,  622. 

or  other  event  or  events,  without  in-  ^  Dowker  v.  Can.  L.  Assur.  Co.,  24 

serting  in  such  policy  or  policies  the  U.  C.  Q.  B.  591. 

person  or  persons'  name  or  names  in-  ^  Bell  r.  Gilson,  1  B.  &  P.  345. 

terested    therein,  or    for    whose    use,  ^  Symers  v.  Qlasgow  M.  Ins.  Co.,  Id 

benefit,  or  on  whose  account  such  pol-  Scot.  Jur.  49. 

icy  was  so  made  or  underwrote.'*  •  Sess.  L.  1872,  p.  86. 

'  Hodson  V.  Observer  L.  Assur.  Co., 
8  K.  &  B.  40. 
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life  company  to  show  distinctly  by  their  policies  the  amount  of  life 
benefits,  and  to  make  their  premiums  fixed  and  not  contingent  on 
losses.* 

133.  Where  the  insurer  is  a  corporation  the  policy  is  usually 
sealed  with  the  corporate  seal.  In  England  the  rule  was  stated  to 
be  that  a  trading  company,  while  acting  within  the  scope  of  its 
charter  and  powers,  may  enter  into  the  usual  contracts  in  such 
business  in  the  ordinary  manner,  and  be  bound  by  a  contract  not 
under  seal.*  An  English  company  completely  registered  under  the 
Joint  Stock  Companies'  Act'  is  bound  by  a  contract  by  a  competent 
body  of  directors  not  under  seal,  the  44th  section  providing  "  that 
in  the  absence  of  such  requisites  (a  seal  and  other  requisites)  or 
any  of  them,  such  contract  shall  be  void  and  ineffectual,  except  as 
against  the  company  on  whose  behalf  the  same  shall  have  been 
made,"  though,  perhaps,  it  could  not  enforce  such  obligations.^ 
Where  the  deed  of  settlement  authorized  the  directors  to  insure  as 
they  thought  best,  and  provided  that  the  policy  or  other  instrument 
should  be  signed  by  at  least  three  directors  and  sealed  with  the 
common  seal,  an  unsealed  memorandum  signed  by  three  directors, 
that  on  the  payment  of  certain  premiums  the  society  would  guar- 
anty an  insurance  and  issue  a  stamped  policy,  it  was  held 
authorized  and  binding.^  In  Missouri,  an  unsealed  policy  by  a 
corporation  was  held  valid,  as  the  defence  did  not  set  up  any  pro- 
visions in  the  charter  avoiding  the  contract  not  under  seal.*  And  it 
was  held  in  Ohio,  that  the  old  rule  that  a  corporation  can  only  make 
a  binding  contract  by  attaching  its  seal  is  not  now  in  force,  but  that  a 
sealed  policy  may  be  modified  by  a  written  stipulation  J  In  Cjinada, 
where  the  attestation  clause  stated  the  seal  had  been  affixed,  though 
in  fact  it  was  omitted,  it  was  held  a  binding  contract,  or  in  any 
event  might  be  rectified  as  a  mutual  mistake.^  So  where  the  statute 
provided  that ''  no  contract  shall  be  valid  unless  made  under  seal 

'  Nat.  L.  Ins.  Co.  v.  State  Commis-  "  Nat.  Bank  &  Ins.  Co.  v.  Knaup,  55 

sioner,  25  Mich.  321.  Mo.  154.     See  Liiulauer  v.  Del.  Mut. 

'  See  Governor  of  Copper  Mines  v.  Safety  Ins.  Co.,  13  Ark.  461. 

Fox,  3  Eug.  L.  &  Eq.  420.  ^  Gates  v.  Home  Mut.  L.  Ins.  Co.,  4 

»  7  &  8  Vict.,  c.  110.  Amer.  L.  Rec.  395. 

*  Ridley  p.  Plymouth,   Etc.,  Co.,   2  •  Wright  v.  Sun  Mat.  L.  Ins.  Co.,  5 
Bzch.  712.  Ont.  Ap.  218. 

*  Re  Athenasam  L.  Assnr.   Soc,   4 
K.  &  J.  549. 
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except  the  interim  receipt,"  the  same  principle  was  held  under  the 
same  circumstances,  Patterson,  J.,  observing  that  the  policy  if  neces- 
sary could  be  construed  as  an  interim  receipt.^ 

134.  Where  the  insurance  is  effected  through  the  medium  of  an 
agent,  the  company,  in  forwarding  him  the  policy,  to  deliver  to  the 
insured,  frequently  provides  in  it  that  it  shall  not  be  binding  till 
countersigned  by  such  agent,  and  the  performance  of  this  condition 
is  precedent  to  a  recovery.*  Though  it  has  been  held,  the  agent's 
countersigning  is  only  ministerial,  as  he  is  not  authorized  to  re- 
fuse to  do  so  except  for  non-payment  of  a  premium,  and  that  the 
delivery  without  countersigning  is  valid.*  But  it  has  been  held 
the  countersigning  only  refers  to  the  formation  of  the  original  con- 
tract, and  therefore  a  duly  countersigned  policy  may  subsequently 
be  added  to  or  altered  by  a  parol  agreement.*  The  appointment  of 
a  local  agent  by  a  general  agency  with  power  to  countersign  was 
held  valid  where  the  appointment  was  only  by  one  member  of  the 
general  agent  firm.*  A  policy  countersigned  *'  A.  agent  per  B."  has 
been  held  suflScient  to  put  the  insured  on  inquiry  as  to  the  authority 
of  B.*  Where  such  a  provision  exists,  a  policy  in  Massachusetts  in 
the  absence  of  such  countersigning  was  held  invalid,  though  the  agent 
retained  it  and  was  himself  the  insured.'  But  in  Connecticut 
apparently  a  contrary  rule  exists.* 

135.  The  charters  of  beneficial  societies  not  unusually  provide 
that  the  societies  shall  formulate  rules  as  to  the  formation  of  contracts 
and  the  issuing  of  policies.  Where  a  charter  of  a  mutual  association 
authorized  the  payment  of  a  sum  to  the  insured,  provided  he  ''has 
complied  with  its  lawful  requirements,"  it  may  make  any  lawful 
requirements.*     And  where  the  society  has  established  a  particular 


'  Wright  ».  Sun  Mut.  L.  Ins.  Co.,  5 
Ont.  Ap.  218. 

■  Peoria  M.  &  F.  Ins.  Co.  t*.  Walser, 
22  Iiul.  73  i  Lynn  v,  Burgoyiie,  13  B. 
Mon.  (K/.)  400;  Hardie  r.  St.  Louis 
Mill.  L.  Ins.  Co.,  26  La.  An.  242; 
Noyus  V,  Pho3nfx  Mut.  L.  Ins.  Co.,  1 
Mo.  A  p.  584. 

•  Whitcomb  r.  Plioonix  Mut.  L.  Ins. 
Co.,  8  Ins.  L.  J.  624  (D.  Mass.). 

^  Eeunebeo  Co.  v,  Augusta  Ins.  & 
Banking  Co.,  6  Gray  (Mans.),  204. 

120 


^  Bowman  t*.  U.  S.  Casualty  Co.,  cited 
Bliss  on  Ins.,  §  311. 

^  McCIure  i;.  Miss.  Val.  Ins.  Co.,  4 
Mo.  Ap.  148.  See  Continen.  L.  Ins. 
Co.  V.  Goodall,  3  Amer.  L.  Rec.  338 
(Oh.). 

^  Badger  v.  Amer.  Popular  L.  Ina. 
Co.,  103  Mass.  244. 

^  Norton  c.  Phoenix  Mut.  L.  Ins.  Co., 
3t)  Conn.  503. 

*  Coleman  v.  Supreme  Lodge,  14  Ins. 
L.  J.  635  (Mo.). 
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method  by  which   beneficiaries  may  be   nominated   or  appointed, 
this  method  excludes  all  others,  and  unless  the  beneficiary  is  so 
nominated  he  will  not  take  the  benefit.'     Thus,  ^vhere  a  certificate 
was  payable  to  the  member's  *' family  or  as  he  may  direct"  by 
will  or  entry  in  the  reporter's  book,  or  on  the  face  of  the  certificate, 
and  he  indorsed  on  the  certificate,  directed  to  the  officers  of  the 
society  :  **  It  is  my  will  that  the  benefit  from  the  within  certificate  be 
paid  to  my  sister,"  it  was  held  this  was  sufficient,  and  delivery  to  the 
sister  was  not  necessary,  as  it  was  not  a  contract  with  her.'    In 
Urquhart  v.  Butterfield,*  a  fund  was  established  by  statute*  for  the 
widows,  children,  relatives,  and  nominees  of  officers  or  persons  be- 
longing to  the  department  of  customs  in  England,  and  the  directors 
were  allowed  to  admit  any  person  not  being  a  relative  as  a  nomi- 
nee.   One  of  the  rules  provided  that  the  sum  insured  by  any  sub- 
scriber, together  with  any  addition  of  profit  from  time  to  time  be 
made  thereto,  should  in  its  disposal  be  available  as  the  subscriber 
may  think  proper  and  direct  in  his  will,  etc.     The  subscriber  made 
a  will,  but  made  no  mention  of  this  fund,  and  subsequently  became 
a  lunatic.     The  curator  who  proved  his  will  was  nominated  on  peti- 
tion by  the  court's  order  as  "  nominee"  of  the  lunatic,  for  behoof  of 
the  legatees  under  the  will  as  to  the  subscriber's  interest  in  this 
fund,  and  the  directors  admitted  that  the  order  had  the  same  effect 
^  if  the  subscriber  had  while  sane  nominated.    Held,  in  appointing 
the  nominee  of  a  subscriber's  interest  the  directors  ought  to  be  in- 
formed for  what  purpose  he  is  appointed  and  to  whom  the  money  is 
to  be  paid,  which  may  be  done  by  the  instrument  appointing  the 
''^niinee,  or  by  some  other  instrument  signed  by  the  subscriber  or 
ypis   will ;  and  the  order  was  a  sufficient  nomination,  and  a  de- 


'   ^^ii^liland    V.   Highland,    109    111. 

.   ;     lioUand  ».  Taylor,  111  Ind.  121 ; 

*^^<''****^soii   V.   Sleplienson,    64  Iowa, 

^  •   ^'V'  «i]dt  r.  Iowa  Legion  of  Honor,  72 

\Qt^^     ti82;  Olmstead  r.  MaRonic,  Etc. 

goc.,  a-y    Kan.  93;  Ky.  Masonic  Mut.  L. 

\t»9'  Ck^^   c.  Miller,  13  Bush  (Ky.),  489  ; 

C<*^^^^-  r.  Unity  Mut.  L.  Assur.  Co., 

\\'i  M^^g,  337  .    Daniels  v,  Pratt,  143 

\\).^l6  ;  Knights  of  Honor  r.  Nairn,  26 

^•^-    R.    826  (Mich.);    Coleman   v. 

W^vixsx^  Lodge,  14  Ins  L.  J.  635  (Mo.) ; 

Oi^t^d    Lodge  V.  Eisner,  26    Mo.  A  p. 


108  ;  Elliott  ».  Whetherbee,  94  N.  C. 
115 :  Eastman  v.  Prov.  Mut.  Relief 
Ass'n,  14  Ins.  L.  J.  858  (N.  H.) ; 
Sanger  v.  Rothschild,  123  N.  Y.  577 ; 
Ireland  v.  Ireland,  42  Hun  (N.  Y.), 
212;  Bishop  v.  Grand  Lodge,  43  llun 
(N.  Y.),  472;  Hotel-Men's  Mut.  Ben. 
Ass'n  V.  Brown,  33  Fed.  R.  11  (N.  D. 
111.)  ;  Worley  w.  North w.  Masonic  Aid 
Ass'n,  3  Mt-Crary,  53  (D.  Iowa). 

>  Higliland  v.  lb.  109  111.  366. 

»  37  Ch.  D.  357. 

*  Act  of  Geo.  III.,  c.  73. 
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claration  of  the  persons  for  whose  benefit  the  sum  insured  was  to  be 
paid,  and  the  directors  must  pay  him.  In  Re  Pocock's  Policy,*  in 
the  same  society,  one  of  the  rules  provided  that  one-third  of  the 
portion  payable  on  the  death  of  a  subscriber  should  be  set  aside  For 
his  widow,  and  that  the  remaining  two-thirds  or  the  whole,  if  he  left 
no  widow,  '^  should  be  applied  or  paid  in  any  manner  or  proportion 
which  he  might  propose  for  the  benefit  of  his  widow,  children,  or 
relatives  or  his  nominees,  who  should  have  been  duly  admitted  by 
the  directors."  A  subscriber,  a  widower,  on  the  marriage  of  his 
daughter,  sent  in  as  nominees  the  trustees  of  her  marriage  set- 
tlement, and  directed  the  trusts  to  be  for  his  daughter  for  life,  with 
remainder  for  her  husband  for  life,  with  remainder  for  their  issue ; 
but  neither  the  trustees  nor  the  husband  were  formally  admitted. 
The  daughter  predeceased  her  father,  and  on  liis  death  the  money 
being  paid  into  court,  it  was  held  by  the  vice-chancellor  that  the 
trustees  were  the  proper  nominees,  who,  not  having  been  objected 
to,  must  be  held  sufficiently  admitted  ;  and  on  appeal,  that  the  set- 
tlement on  the  husband  and  issue  was  a  valid  application  of  the  fund 
"  for  the  benefit  of  his  daughter"  within  the  rules,  but  that  no  ad- 
mission of  nominees  nor  the  consent  of  the  directors  was  neces- 
sary. Where  the  order  of  appointment  must  be  in  writing  and 
signed  by  two  witnesses  before  a  justice  of  the  peace,  an  ordinary, 
will  is  sufiicient.* 

136.  In  a  lower  Court  in  New  York  it  appeared  that  there  was  a 
certificate  to  A.,  which  contained  a  provision  that  payments  that 
shall  accrue  '*  to  heirs  of  the  person  insured  ....  will  be  pay- 
able to or lawful  heirs,"  the  blanks  not  being 

filled,  but  a  will  was  found  giving  it  to  his  wife  and  children,  and 
the  will  was  held  a  sufiicient  designation,  as  the  blank  form  was 
never  filled  up.*  Where  the  insured,  being  required  to  sign  an 
application,  sent  it  to  an  agent,  who  rewrote  it  without  the  insured's 
knowledge  and  took  a  policy  in  another  company,  for  which  he  was 
also  agent,  and  paid  thereon  several  premiums,  it  was  held  no  defence 
to  say  the  insured  had  not  signed  the  application  as  required  by 
the  rules.^     If  the  husband  makes  a  proposal  for  his  wife  in  her 

1  6  Ch.  Ap.  445.  ^  Bohringer  v.  Empire  Mat.  L.  Ins. 

«  Mellows  ».  lb.,  61  N.  H.  137.  Co.,  2  T.  &  C.  (N.  Y.)  610. 

B  IIanni<;aii   v.  Ingraliam,    bh   Hun 
(N.  Y.),  257. 
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absence,  signs  with  the  consent  of  the  company's  agent  and  the  wife 
ratifies,  it  binds.'  Where  the  method  of  nomination  required  by 
the  society  is  not  followed,  and  it  does  not  agree  to  pay  the  insured, 
his  heirs,  etc.,  the  benefit  frequently  reverts  to  the  society.  Thus, 
where  the  certificate  of  a  benevolent  society  in  New  Hampshire 
recited  that  on  production  of  certificate  and  notice  of  death  a  benefit 
would  be  paid  to  such  a  one  as  the  member  on  the  books  of  the  com- 
pany or  on  the  face  of  the  certificate  may  have  directed,  provided 
he  be  in  good  standing,  but  no  one  had  been  directed,  it  was  held 
his  administrator  could  not  recover,  as  the  contract  was  not  with  the 
member,  his  heirs  and  assigns.*  But  in  Palmer  t;.  Welch,'  where  the 
laws  provided  the  policy  should  be  payable,  first,  to  wife,  children, 
grandchildren,  father,  mother,  brother,  sister,  or  grandparents ; 
secondly,  to  dependents ;  and  it  was  provided  that  if  the  depend- 
ency of  a  beneficiary  of  this  class  did  not  exist  at  the  death, 
then  the  first  class  in  order  should  take,  it  was  held  they  would 
take  in  such  an  event,  though  they  were  not  mentioned  as  benefici- 
aries in  the  certificate.  Where  a  society  agreed  to  pay  the  member's 
devisees,  on  an  intestacy,  his  administrator  could  not  take  ;*  and 
parol  evidence  is  not  admissible  to  show  whom  the  member  had 
intended  to  appoint.*  Where  a  certificate  was  stated  to  be  for 
^^  friends,"  but  if  no  beneficiaries  then  for  his  heirs,  it  was  held  an 
administr^itor,  who  had  been  substituted  for  '^  friends,"  could  sue 
for  "  heirs"  as  ''  friends,"  and  that  though  invalid,  it  did  not  avoid 
the  whole  contract,  and  a  recovery  for  the  "  heirs"  lay.* 

137.  As  has  been  stated,  a  preliminary  contract  is  frequently 
made  between  the  applicant  and  the  insurer's  agent  which  is  in- 
tended to  bind  till  the  application  is  finally  made  or  passed  upon 
by  the  principal.^  If  such  a  contract  is  accepted,  the  terms  of  the 
policy  must  of  course  strictly  correspond  with  the  interim  receipt.* 
When  such  a  temporary  insurance  is  made  by  a  note  or  receipt,  it 

1  Somera  v,  Kan.  Protective  Un.,  42  '  Rindge  v.  New  En^.  Aid  Soo.,  146 

Kan.  619.  Mass.  286.     See  also  Bishop  v.  Grand 

•  Rastinan  v.  Prov.  Mut.  Relf.  Ass'n,  Lodge,  43  Hun  (N  Y.),  472. 
14  Ins.  L.  J.  858  (N.  H.).  "^  See  ante,  §  116. 

•  132  III.  141.  •  Wyld    v.   Uv,   k  Lond.  &  Globe 

•  Worley   r.    Northw.   Masonic   Aid  Ins.  Co.,  23  Grant  Ch.  (Can.)  442.    See 
As&*n,  3  McCrary,  53  (D.  Iowa).  ante,  §  116. 

'  Eastman  v.  Prov.  Mut.  Relf.  Asa'n, 
14  Ins.  L.J.  858  (N.  H.). 
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is  presumed  that  the  policy  to  be  issued  will  be  subject  to  condi- 
tions usual  in  such  cases,  and  the  slip  or  note,  therefore,  would  be 
theoretically  also  subject  to  them.*  It  was  held  by  the  Privy 
Council  that  an  interim  receipt  or  note  is  not  a  policy  within  the 
meaning  of  the  terms  of  the  Ontario  Act;  and  that  "subject  to  all 
the  usual  terms  and  conditions  of  this  company"  in  such  a  paper 
meant  that  such  conditions  ought  to  be  read  into  the  interim  con- 
tract to  the  extent  to  which  they  may  lawfully  be  made  a  part  of 
the  policy,  when  issued  by  following  the  directions  of  the  statute, 
subject  always  to  the  statutable  conditions  that  they  should  be  held 
to  be  just  and  reasonable  by  a  Court  or  Judge.*  It  was  held  in 
Canada,  in  Kelly  v.  Isolated  Risk  and  Farmers'  F.  Insurance  Co.,* 
an  interim  receipt  not  being  under  seal  could  not  be  sued  upon. 

138.  A  policy  is  not  a  necessary  element  of  the  contract,  but  is 
the  usual  instrument  in  which  the  terms  are  contained.^  And  no  par- 
ticular form  of  contract  is  essenti.il,  but  it  may  be  evidenced  by  a 
policy,  or  a  memorandum  or  note  ;'  or,  unless  there  is  some  statu- 
tory enactment  to  the  contrary,  it  may  be  simply  verbal.*    In  Eng- 

»  See  DeOrove  i\  Metropolitan  Ins.  Brit.  Ins.  Co.,  3  C.  S.  C.  (1st  Ser.)  519 ; 

Co.  61  (N.  Y.),  594;    Lipinau  v.  Niag.  Mobile  M.  Dock  &  Mat.  Ins.  Co.  r.  Mo- 

F.   Ins.   Co.,  121  lb.  454;  Hawker  v.  Millin,  31  Ala.  711;  Ala.  Gold  L.  Ins. 

Niag.  Dist.  Mnt.  F.  Ins.  Co.,  23  Grant  Co.  v,  Mayes,  61  Ala.  163;  Home  Ins. 

Ch.  (Can.)  139.  Co.  v.  Adler,   71  Ala.   516;  Bishop   v. 

s  Cit.  Ins.  Co.  V.  Parsons,  7  Ap.  Cas.  Clay  F.  &  M.  Ins.  Co.,  49  Conn.  167; 

96.     See  Parsons  v.  Queen  Ins.  Co.,  29  People's   Ins.  Co.  o.  Paddon,  8  Brad. 

U.  C.  C.  P.  188  ;   Compton  r.  Mercant.  (111.)  447  ;  New  Eng.  F.  &  M.  Ins.  Co. 

Ins.  Co.,  27  U.  C,  Ch.  334.  v.  Robinson,  25  Ind.  536  ;    Commercial 

8  26  U.  C.  C.  P.  299.  Un.  Asr^ur.  Co.  v.  State,  113  Ind.  331 ; 

*  New  Eng.  F.  &  M.  Ins.  Co.  v.  Rob-  City  of  Davenport  r.  Peoria  M.  k  F.  Ins, 
inson,  25  Ind.  536  ;  Successors  of  Hear-  Co.,  J 7  Iowa,  276 ;  Western  Mass.  Ins. 
ing,  26  La.  An.  326;  Trustees  First  Co.  v,  Duffey,  2  Kan.,  p.  355;  Ph<cnix 
Baptist  Church  v.  Brooklyn  F.  Ins.  Ins.  Co.  r.  Spiers,  87  Ky.  285;  Sanborn 
Co.,  19  N.  Y.  305.  r.  Firemen's  Ins.  Co.,  16  Gray  (Mass.), 

^  See  M.  Mut.  Ins.  Ass'n  v.  Young,  43  448 ;  a  usage  to  show  a  parol  contrac:! 

L.  T.  v.  8.  441  ;  Newman  v.  Belsten,  was  held  inadmissible  in  Emery  r.  Bos- 

76  L.  T.  N.  8.  228 ;  Amer.   Horse  Ins.  ton   M.    Ins.    Co.,   14   Ins.    L.   J.    427 

Co.  p.  Patterson,  28  Ind.  17;  Goodall  (Mass.);   Westchester   F.   Ins.   Co,   c. 

9.  New  Eng.  Mut.  F.  Ins.  Co.,  25  N.  H.  Earle,  33  Mich.  143;   Fleming  r.  Hart. 

169 ;  State  F.  &  M.  Ins.  Co.  t;.  Porter,  Ins.  Co.  42  Mich.  616;  Roger  Williams 

3  Grant  Cas.   (Pa.)  123;  0' Conner  v.  Ins.  Co.  r.  Carrington,  43  Mich.  252; 

Imperial  Ins.  Co.,  14  L.  Can.  J.  219.  Ganser  v.  Fireman's  Fund  Ins.  Co.,  38 

*  See  KainfS  v.  Knij^htly,  Skinner  (34  Minn.  74;  Plahto  r.  Merch.  &  Mfr's  Ins. 
Car.   II.)  54.     Bee  Christie  t^.  North  Co.,  38  Mo.  284;  modified  by  Henuing 
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land  during  the  period  of  the  monopolies  engaged  in  by  the  Royal 
Exchange  and  the  London  Assurance  Companies,  by  virtue  of  the 
statutes  of  6  Geo.  I.,  it  was  not  unusual  for,  and  there  was  nothing  to 
prevent,  mutual  insurance  associations  or  clubs  from  mutually  insur- 
ing ships  belonging  to  their  members,  either  with  or  without  poli- 
cies. In  many  of  these  associations  no  policy  was  used.  The 
passage  of  the  Stamp  Act  of  35  Geo.  III.^  raised  the  question 
whether  an  agreement  for  the  insurance  of  ships  could  be  valid  un- 
less a  duly  stamped  policy  was  executed.  In  Bromley  v,  Williams,* 
the  Master  of  the  Rolls  appears  to  have  considered  that  no  policy 
was  necessary.  In  the  case,  however,  of  the  London  M.  Assur. 
Ass'n,*  the  contrary  was  held.  To  prevent  all  doubt  upon  the  sub- 
ject the  Stamp  Act  of  30  Vict.*  was  passed,  to  the  effect  that  "  no 
contract  or  agreement  for  sea  insurances  shall  be  valid  unless  the 
same  is  expressed  in  a  policy,"  etc.  The  Act  of  6  Geo.  L  was,  how- 
ever, held  not  to  extend  to  Scotland,  at  least  as  to  the  prohibition  as 
to  sea  insurance  except  by  the  above  named  two  English  companies; 
and  an  action  for  failure  to  issue  a  marine  policy  according  to  a 
written  agreement  made  in  Scotland  was  held  to  lie.*  Indeed  it  is 
not  uncommon  for  mutual  associations  in  England  to  carry  on  their 

V.  U.  S.  Ins.  Co.,  47  Mo.  425,  and  Baile  468  ;  but  later  in  Hamilton  v,  Ljcom- 
r.  St.  Jtiseph  F.  k  M.  Ins.  Co.,  73  Mo.  Mnt.   Ins.   Co.,  5  Pa.  St.  339,  the  val- 
371;   modifying  or   disapproving   the  idity  of  such  a  contract  was  recognized  : 
preceding  case,  also  Hening  r.  U.  S.  Blake  v,  Hambury  Bremen  Ins.  Co.,  13 
Ins.  Co.,  2  Dill.   26  (D.  Mo  ),  where  Ins.  L.  J.  151  (Texas)  ;  iEtna  Ins.  Co. 
the  Federal  Court  declined  to  be  Iwiind  f.    Northw.    Iron   Co.,    21   Wis.    458; 
bj  the  ruling  of  the  State  Court,  and  Northw.  Iron  Co.  v.  ^tna  Ins.  Co.,  26 
held  the  contract  might   be    verbal :  Wis.  78 ;  Campbell  v.   Amer.  F.   Ins. 
Lingenfelter  v.  Phoenix    Ins.   Co.,   19  Co.,  73  Wis.  100 ;  Zell  o.  Herman  Far- 
Mo.  Ap.  252;  Trustees   First  Baptist  mers'    Mut.     Ins.    Co.,    75    Wis.   521  ; 
Church  r.  Brooklyn  F.  Itis.  Co.,  19  N.  Mathers  r.   Un.   Mut.  Ace.   Ass'u,   78 
Y.   305;  Cooke   v.  JEIda  Ins.   Co.,   7  Wis.  688;  Relief  F.  Ins,  Co.  v.  Shaw, 
Daly  (N.  Y.),   555  ;  Kelly  v,  Commw.  94  U.  S.  574,  on  appeal  from  District  of 
Ids.  Co.,   10   Bos.  (N.  Y.)  82;  Solmes  Massachusetts, 
r.  Rutgers  F.  Ins.  Co.,  3  Keys  (N.  Y.),        »  C.  63. 
416.    In  Ohio  it  was  held  in  Cockerill         >  32  Beav.  177. 
v.CiDciunati  Ins.  Co.,  16  Oh.  148,  that        *  4  Ch.  Ap.  611. 
a  verbal  contract  was  bad,  but  this  was        ^  C.  23,  §  7. 

overruled  in  Amazon  Ins.  Co.  c.  Wall,         »  Albion  F.  &  L.  Ins.  Co.  r.  Mills,  3 

31  Oh.  St.  633.    In  Pennsylvania  the  Wil.  &  Shaw,    218.     See    Christie  r. 

validity  of  a  verbal  contract  was  ques-  North  Brit.  Ins.  Co.,  3  C,  S.  C.  (Ist 

tioned  in  Smith  r.  Odlin,  4  Yeates  (Pa.),  Ser.)  519. 
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business  without  the  issue  of  policies ;  and,  for  example,  formerly 
the  English  mutual  marine  associations  frequently  made  their  con- 
tracts by  the  printed  rules  of  the  association,  and  the  entering  his 
ship  by  a  meraberJ  So  in  the  United  States  mutual  associations, 
which  proceed  upon  the  plan  of  assessments  to  meet  their  liabili- 
ties, for  instance,  frequently  issue  no  policies,  and  the  constitution 
and  laws  stand  in  the  place  of  a  contract,  which  determine  the 
mutual  rights  and  obligations  of  the  parties.*  The  agreement  to 
pay  the  premium  is  a  sufficient  consideration  to  support  a  verbal 
contract.*  While  provisions  in  the  charters  af  companies  are  often 
found,  such  as,  "  That  all  policies  and  contracts  of  insurance  which 
may  be  made  or  entered  into  by  eaid  corporation  shall  be  subscribed 
by  the  president  pro  tem.,  signed  and  attested  by  the  secretary, 
and  being  so  signed  and  attested  shall  be  binding  and  obligatory  on 
the  said  corporations  without  the  seal  thereof;"  or  provisions  era- 
powering  or  directing  certain  officers  to  sign,  etc.,  contracts  or 
policies,  these  have  been  usually  held  not  to  apply  to  executory 
agreements  to  insure,  but  only  to  executed  contracts.*  And  a  parol 
executory  agreement  to  issue  a  policy  will  be  enforced,  either  at  law 
in  a  suit  for  breach  of  contract  to  issue  a  policy,  or  by  specific  per- 
formance in  equity.*     In  Alabama  there  exists  no  statute  which 

1  M.  Mut.  Aas*n  r.  Young,  43  L.  T.     criticising  Henning  v.  U.  S.   Ina.  Co., 
K.  B.  441.  47  Mo.  425.     Also  Hening  r.  U.  S.  Ina. 

>  Miles  V,  Rebstock,  29  Minn.  380.     Co.,  2  Dillon,  26  (D.  Mo.). 

See  Greeno  i\  Greeno,  23  Hun  (N.  Y.),  ^  Mobile  M.  Dock  &  Mat.  Ins.  Co.  r. 

478.  McMillan,  31  Ala.  711 ;  Ala.  Gold  L. 

>  Fitton  V.  F.  Ins.  Co.  As8*n,  20  Fed.  Ins.  Co.  v.  Mayes,  61  Ala.  163;  Home 
R.  766  (D.  Vt.).  Ins.  Co.  v.  Adler,  71  Ala.  516;  Gold  r. 

•  Security  F.   Ins.    p.  Ky.   M.  &  P.  Sun  Ins.  Co.,  73  Cal.  216 ;  Bishop  p. 

Ins.  Co.,  7  Bush.  (Ky.)  81 ;  Trustees  Clay  F.  &  M.  Ins.  Co.,  49  Conn.  167  ; 

First  Baptist  Church   o,  Brooklyn  F.  New  Eng.  F.  &  M.  Ins.  Co.  r.  Robinson, 

Ins.  Co.,   19  N.Y.  305.     See  Cooke  ».  25  Ind.  536  ;  City  of  Davenport  r.  Peoria 

iEtna  Ins.   Co.,   7  Daly  (N.  Y.),  555  ;  M.  &F.  Ins.  Co.,  17  Iowa,  276;  Security 

Couinierc.  Mut.  M.  Ins.  Co.  v,  Un.  Mut.  F.  Ins.  Co.  v.  Ky.   M.  &  F.  Ins.  Co.,  7 

Ins.   Co.,   19   How.  318;  Franklin    P.  Bush.   (Ky.)  81;  Phoenix  Ins.  Co.   o. 

Ins.  Co.  t;.  Colt,  20  Wall.  560.     See  also  Kyland,  69  Md.  437  ;  Post  v,  Mins,  Ins. 

Dayton  Ins.  Co.  u.  Kelly,  24  Oh.  St.  345;  Co.,  43  Barb.  (N.  Y.)  351  ;  Sandford  c. 

Amazon  Ins.Co.  w.Wall,  31  Oh.  St.  633 ;  Trust  F.  Ins.  Co.,  11  Paige  Ch.  (N.Y.) 

Allegheny  Ins.  Co.  u,  Hanlon,  31  Leg.  547  ;    Van    Loan  v.  Farmers'  Mut.   K. 

Int.  (Pa.)  372;  New  Eng.  F.  &  M.  Ins.  Ins.    Ass'n,    90  N.   Y.   280;    Kelly   p. 

Co.  V.  Robinson,  25  Ind.  536;  Baile  v.  Commw.  Ins.  Co.,  10  Bos.  (N.Y.)  82; 

St.  Joseph  F.  &  M.  Ins.  Co.,  73  Mo.  371,  Trustees  First  Baptist  Church  v.  Brook- 
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effects  an  executed  verbal  contract  of  insurance.^  Though  in  Georgia 
by  the  provisions  of  the  Code,  section  2794,  the  contract  must  be 
written.'  But  in  equity  the  Court  will  grant  relief  if  the  complain- 
ant has  so  acted  on  a  parol  contract  that  it  would  be  a  fraud  to 
permit  the  other  side  to  repudiate.*  In  Kentucky  a  verbal  contract 
is  valid.^  In  Maine  a  contract  of  insurance  for  one  year,  as  it  may 
be  performed  within  that  time,  is  not  within  the  Statute  of  Frauds ; 
nor  is  a  verbal  contract  prohibited  by  the  Revised  Statutes,  c.  49, 
sections  12,  14.'  In  Massachusetts,  an  oral  agreement  for  a  year 
including  its  rate  was  likewise  held  not  to  be  within  the  fifth  clause 
of  the  Revised  Statutes,  c.  74,  section  1.*  In  Michigan  there  is  no 
statute  against  verbal  contracts;^  In  Minnesota  a  parol  contract  of 
insurance  for  three  years,  was  held  valid,  as  it  was  to  commence 
within  the  year,  and  the  contingency  might  happen  within  that 
time.*  It  was  also  held  in  New  York  that  an  agreement  to  renew 
on  a  policy  from  year  to  year  was  not  within  the  Statute  of  Frauds, 
2  R.  S.  135,  sec.  2,  because,  while  it  may  not  be  performed  within 
the  year,  yet  if  it  can  be  so  performed  and  does  not  necessarily 
endure  longer,  it  does  not  fall  within  its  meaning.*  In  Canada  it 
was  held  that  to  recover  on  a  contract  of  insurance  by  a  corporation 
there  must  be  a  sealed  policy,  and,  therefore,  a  parol  contract  for 
insurance  by  an  incorporated  company  cannot  be  sued  on  at  law, 

l^n  F.  Ins.  Co.,  19  N.Y.  305,    In  Day-  «  Simonton  ».  Liv.  &  Lond.  &  Globe 

ton  Ins.  Co.  v,  Keppy,  24  Oh.  St.  345,  Ins.  Co.,  51  Ga.  76 ;  Clark  t;.  Brand, 

a  claase  in  the  charter  directing  certain  62  Ga.  23. 

officers   to  sign   ''all  policies  or   con-  '  Simonton  v,  Liv.  &  Lond.  &  Globe 

tracts*'  was  said  to  be  snfficientto  avoid  Ins.  Co.,  51  Ga.  76. 

a  verbal  contract,  had  there  not  been  *  Security  F.  Ins.  Co.  r.  Ky.  M.  &  F. 

another  claase  empowering  the  body  to  Ins.  Co.,  7  Bash  (Ky.),  81. 

actgenerally  for  the  objects  for  which  it  •  Walker  r.  Metropolitan  Ins.    Co., 

was  incorporated,  bat  see  Amazon  Ins.  56  Me.  371. 

Co.  P.  Wall.  31  Oh.  St.  33.     See  also  ^  Sanborn  r.  Firemen's  Ins.  Co.,  16 

Allegheny  Ins.  Co.>r.  Hanlon,  31  Leg.  Gray  (Mass.),  448. 

Int.  (Pa.)  372,  which  is  very  **  dryly"  ^  Westchester  F.  Ins.   Co.  v,  Earle, 

reported  and  difficalt  to  criticise ;  Com-  33  Mich.  143  ;  Roger  Williams  Ins.  Co. 

mer.  Mot.   Ins.   Co.  v.  Un.  Mat.   Ins.  r.  Carrington,  43  Mich.  252. 

Co.,  19  How.  318;  Franklin  F.  Ins.  Co.  ^  Wiebeler   v,  Milwankee    Mechan. 

r.  Colt,  20  Wall.  560;  Jones  v.  Pro-  Mat.  Ins.  Co.,  30  Minn.  464. 

▼incial  Ins.  Co.,  16  U.  C.  Q,.  B.  477.  '  TrastecS    First    Baptist  Charch  o. 

»  Mobile  M.   Dock  Mat.   Ins.  Co.  v.  Brooklyn  F.  Ins.  Co.,  19  N.Y.  305. 
McMillon,  31  Ala.  711. 
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though  the  plaintiff  may  sue  for  a  breach  to  deliver  a  policy,  or  pro- 
ceed in  equity.*  Where  there  are  no  stipulations  to  the  contrary,  a 
verbal  or  written  contract  may  be  altered  by  parol." 

139.  Where  there  is  an  executory  agreement  to  issue  a  policy,  it 
will  be  presumed  that  the  policy  was  to  contain  the  company's  usual 
conditions.*  Thus,  where  a  broker,  familiar  with  the  company's 
rates,  applied  for  a  policy  and  the  insurer  credited  him,  but  did  not 
issue  a  policy,  the  usual  rates  were  held  to  apply.*  Though  the 
refusal  to  issue  a  policy  on  an  oral  agreement  was  held  to  waive 
any  condition  precedent  it  might  have  contained.*  Where  the  du- 
ration of  the  risk  on  a  parol  contract  was  at  issue  the  insurer's 
agent  cannot  state  that  had  the  question  of  duration  been  raised  at 
the  formation  of  the  contract  he  would  have  charged  a  higher  rate 
for  the  term  alleged.*  If  the  underwriter  insists  on  a  particular 
condition  in  the  subsequent  policy  that  is  unusual,  he  must  show  it 
was  agreed  on  in  the  oral  contract  ;^  and  the  burden  is  on  the  insurer 
to  show  that  a  particular  condition  in  similar  policies  is  usual.*  So, 
on  the  other  hand,  a  condition  which  the  parties  agreed  upon  in  favor 
of  the  insured  must  appear  in  the  subsequent  policy.*  But  proof 
of  a  custom  that  ten  or  twelve  insurance  companies  were  in  the 
habit  of  inserting  a  particular  clause  is  not  evidence,  in  a  suit 
against  the  insurer  on  the  part  of  the  insured,  who  refused  to  accept 

1  Jones  V.  Provincial  Ins.  Co.,  16  U.  F.  &  M.  Ins.  Co.  v.  Porter,  3  Grant 
C.  Q.  B.  477.  See  also  Montreal  Assur.  (Pa.),  123  ;  Eureka  Ins.  Co.  v.  Robin- 
Go.  i\  McGillivraj,  2  L.  Can.  J.  221  ;  son,  56  Pa.  St.  256.  See  also  Anslejr 
bat 9u«re  same  case  on  appeal,  13  Moore  v,  Watertown  Ins.  Co.,  14  Q.  L.  R. 
P.  C.  C.  87 ;  Frost  ».  Liv.  &  Lond.  &  183. 
Globe  Ins.  Co.,  Stev..  Dig.  (N.  B.)  738.  *  Train  o.  Holland  Purchase  Ins.  Co., 

•  Westchester  F.  Ins.  Co.  v.  Earle,  33  62  N.  Y.  598.    See  also  Walker  t;.  Met- 
Mich.  143;  Roger  Williams  Ins.  Co.  t;.  ropolitan  Ins.  Co.,  56  Me.  371. 
Carrington,  43  lb.  252 ;  Kennel>ec  Co.  >  New  Bng.  F.  &  M.  Ins.  Co.  r.  Rob- 
i;.  Angusta  Ins.  Co.,  6  Graj  (Mass.),  inson,  25  Ind.  536. 

204;  Trustees  First  Baptist  Church  v.  «  Mobile  &   M.    Dock   k   Mat.  Ins. 

Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305.  Co.  v.  McMullan,  31  Ala.  711. 

•  Daly  V,  Nat.  L.  Ins.  Co.,  64  Ind.  1;  ^  Salisbury  v.  Hekia  F.  Ins.  Co.,  32 
Smith  V,  State  Ins.  Co.,  64  Iowa,  716  ;  Minn.  458. 

Home  Ins.  Co.  v.  Favorite,  46  III.  263 ;  ^  ib. 

Salisbury  v.   Hekla   F.   Ins.   Co.,   32  >  N.  Y.  L.  Ins.  Co.  d.  Rohrbongh,  14 

Minn.   458 ;    Van   Loan    v.    Farmers'  Ins.  L.  J.  60  (Tez.). 

Mat.  P.  Ins.  Ass'n,  90  N.  Y.  280 ;  State 
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a  policy,  alleging  that  the  agent  stated  it  should  contain  the  clause  in 
point.^  There  appears  to  be  no  reason  why  an  application  should 
not  when  written  be  drawn  in  lead-pencil.' 

>  Amer.    Ins.  Co.   9.  Neiberger,  74        *  Citj  Ins.  Co.  v,  Brioker,  91  Pa.  St. 
Mo.  167.  488. 
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140.  In  contracts  of  insurance,  as  in  all  other  contracts,  there 
mast  be  a  mutual  assent  of  the  parties  as  to  its  component  parts 
before  an  action  will  lie  for  breach  of  contract.*  A  mere  direction 
to  insure  or  a  mere  understanding  to  that  effect  is  not  suflScient.' 
No  particular  form  of  assent  is  essential.  It  may  be  written  or  verbal, 
or  may  arise  without  any  words  at  all  from  mere  silence,  a  sign,  or 

1  People's  Ins.  Co.  v.  Paddon,  8  Brad.  F.  &  M.  Ins.  Co.,  30  Mo.  46  :  Conn.  Mnt. 
(III.)  447  ;  Alliance  M.  Assur.  Co.  v.  La. 
State  Ins.  Co.«  8  La.  1 ;  Sun  Mut.  L.  Ins. 
Co.  V.  Belaud,  5  Chic.  L.  N.  42  (III.)  ; 
Faughner  p.  Mfrs.  Mut.  F.  Ins.  Co.,  86 
Mich.  536 ;  Walliugford  v.  Home  Mut. 
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L.  Ins.  Co.  V.  Rudolph,  45  Tex.  454. 

'  Arkansas  Ins.  Co.  v.  Bostick,  27 
Ark.  539  ;  Ins.  Co.  c^.  Lyman,  15  Wall. 
664;  People's  Ins.  Co.  v.  Paddon,  8 
Brad.  (111.)  447. 


CHAP.  III.] 


THE   MUTUAL  ASSENT. 


[141. 


the  conduct  of  the  parties.'  But  the  minds  must  meet  at  some 
instant  of  time,'  though  it  is  not  necessary  that  either  party  should 
be  aware  of  the  time  when  the  meeting  occurred.' 

141.  Where  the  contract  is  made  by  correspondence,  and  the 
proposer  uses  the  mail,  he  is  bound  from  the  time  of  posting  the 
letter,  unless  he  stipulates  otherwise.^  And  if  the  proposer  uses 
the  mail,  the  acceptor  may,  in  the  absence  of  any  directions  to  the 
contrary,  use  it  too.'  But  where  any  particular  method  of  the  con- 
veyance of  the  answer  is  required,  it  should  be  observed.*  So  if 
the  place  to  which  the  answer  should  be  sent  is  stated,  it  should  be 
observed.^  When  a  negotiation  has  been  carried  on  through  the 
mail,  an  acceptance,  which  can  be  so  sent,  when  put  into  the  post 
office  completes  the  contract.'  It  is  immaterial  whether  the  letter 
reaches  its  destination  or  not,'  as  the  acceptor  is  not  responsible  for 
the  casualties  of  the  post  office.*'  The  opinion  of  Vredenburgh,  J., 
in  Hallock  v.  Commer.  Ins.  Co.,"  very  clearly  illustrates  this  point. 
He  said,  at  page  272 :  ''  First  comes  the  mental  resolve  to  accept 
the  proposition,  but  the  law  can  only  recognize  an  overt  act, 
whether  that  act  be  a  word  spoken,  a  lithographic  sign,  or  a  letter 
mailed  ;  some  interval  of  time,  more  or  less  appreciable,  must  inter- 
vene between  the  doing  of  the  act  and  its  coming  to  the  knowledge 
of  the  party  to  whom  it  is  addressed.  In  the  meantime  what  is  the 
condition  of  affairs  ?  Is  it  a  contract  or  no  contract  ?  If  the 
bidder  does  not  see  the  auctioneer's  hammer  fall,  if  the  article 
written  for  and  sent  never  arrives,  if  the  verbal  answer  when  the 
parties  are  in  each  other's  presence  is  in  a  foreign  tongue,  or  by 
sudden  noise  or  distraction  is  not  heard,  if  the  telegraphic  circuit 


I  Heiman  t*.  Phoenix  Mat.  L.  Ins. 
Co.,  17  Minn.  153  ;  Royal  Ins.  Co.  v. 
Beatty,  119  Pa.  St.  6. 

•  People's  Ins.  Co.  v,  Paddon,  8 
Brad.  (III.)  447:  Mactier  p.  Frith,  6 
Weud.  (N.  Y.)  103  ;  Ins.  Co.  w.  Lyman, 
15  Wall.  664. 

•  Mactier  v.  Frith,  6  Wend.  (N.  Y.) 
103. 

•  Potter  r.  Sanders,  6  Hare,  1. 

»  Vaasar  o.  Camp,  14  Barb.  (N.  Y.) 
341. 

•  Eliason  v.  Henghaw,  4  Wheat.  225. 


T  Ibid. 

^  Re  Imperial  Co.  of  Marseilles,  7 
Ch.  Ap.  587 ;  Adams  v,  Lindsell,  1  B. 
&  Aid.  681 ;  Danlop  v.  Higgins,  1  H. 
L.  C.  381 ;  Hallock  v.  Commer.  Ins. 
Co.,  2  Dutch.  (N.  J.)  268  ;  3  lb.,  645  ; 
Bentley  v.  Columbia  Ins.  Co.,  17  N.  Y. 
421 ;  Blake  v.  Hamburg-Bremen  Ins. 
Co.,  67  Texas,  160;  Tayloe  v.  Merch. 
F.  Ins.  Co.,  9  How.  390. 

•  Duncan  r.  Topham,  8  C.  6.  225. 

10  Dunlop  V.  Higgins,  1  H.  L.  C.  381. 

"  2  Dutch.  (N.J.)  268. 
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is  broken,  if  the  mail  miscarries,  if  the  word  spoken  or  the  letter 
sent  is  overtaken  and  countermanded  by  the  electric  current,  is 
there  no  contract?  In  the  progress  of  the  negotiation  at  what 
precise  point  of  time  does  the  mind  meet  mind,  does  the  contract 
spring  into  life  ?  •  •  .  The  meeting  of  two  minds,  the  aggre- 
gatio  mentium  necessary  to  the  constitution  of  every  contract,  must 
take  place  eo  instanti  with  the  doing  of  any  overt  act  intended  to 
signify  to  the  other  party  the  acceptance  of  the  proposition,  with- 
out regard  to  when  that  act  comes  to  the  knowledge  of  the  other 
party.  Everything  else  must  be  questions  of  proof  or  of  the  bind- 
ing force  of  the  contract  by  matters  subsequent.  The  overt  act 
may  be  as  various  as  the  form  and  nature  of  contracts.  It  may  be 
by  the  fall  of  the  hammer,  by  words  spoken,  by  letters,  by  tele- 
graph,  by  remitting  the  article  sent  for,  by  mutual  signing,  or  by 
delivery  of  the  paper,  and  the  delivery  may  be  by  any  act  intended 
to  signify  that  the  instrument  shall  have  a  present  vitality.  What- 
ever the  form,  the  act  done  is  the  irrevocable  evidence  of  the  aggre^ 
gatio  mentium  ;  at  that  instant  the  bargain  is  struck.  The  acceptor 
can  no  more  overtake  or  countermand  by  telegraph  his  letter 
mailed  than  he  can  his  words  of  acceptance  after  they  have  issued 
from  his  lips  on  their  way  to  the  hearer.  If  the  two  minds  do  not 
meet  eo  instanti  with  the  act  signifying  acceptance,  when  can  they 
in  the  nature  of  things  ever  approach  each  other  more  closely  ? 
The  defendants  say,  when  the  act  of  acceptance  comes  to  the  knowl- 
edge of  the  other  party.  But  this  knowledge  would  be  a  fact 
without  any  force  unless  we  suppose  in  the  proposer  a  power  still 
of  electing  not  to  accept  the  acceptance.  But  if  we  do  this,  it  is 
apparent  that  the  negotiation  is  yet  precisely  in  the  same  stage  of 
development  it  was  in  when  the  first  proposition  was  waiting  upon 
the  first  answer.  The  notion  that  there  is  no  contract  until  the 
acceptance  comes  to  the  knowledge  of  the  other  party  proceeds 
upon  the  ground,  in  the  first  place,  that  the  proposal  has  been 
withdrawn  or  lost  its  force,  which  is  against  the  intent  of  the  par- 
ties and  the  necessities  of  the  case  ;  and  in  the  second  place,  upon 
the  ground  that  the  answer  is  conditional  when  we  suppose  it  to  be 
absolute.  We  suppose  the  acceptor  to  say,  not  simply  *  I  agree/  but 
to  say  '  I  agree  if  you  do,'  which  requires  an  answer  from  the  pro- 
poser ;  so  that  the  minds  do  not  meet  till  he  answers.  But  in  the 
meanwhile  the  acceptor  may  have  changed  his  mind,  and,  for  the 
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same  reason  as.  1)efore,  there  is  no  bargain  until  the  la^t  answer 
comes  to  the  knowledge  of  the  other  party  ;  and  so  upon  this 
theory  it  must  go  on  ad  infinitum  without  the  possibility  of  the 
aggregatio  mentium  ever  taking  place.  There  is,  in  fact,  no  diflfer- 
ence  between  the  acceptance  of  a  proposition  by  word  of  mouth  and 
a  letter  stating  an  acceptance.  In  the  one  case  it  is  articulate,  car- 
ried by  the  air,  in  the  other  written  signs  carried  by  the  mail  or 
telegraph.  The  vital  question  is,  was  the  intention  manifested  by 
any  overt  act,  not  by  what  kind  of  messenger  it  was  sent  ?  The 
bargain,  if  ever  struck  at  all,  must  be  eo  instanti  with  such  overt 
act."  But  in  Massachusetts,  where  the  acceptance  was  handed  to 
the  acceptor's  agent,  who  happened  to  be  also  the  postmaster,  to' 
forward,  which  he  did  not  do  till  the  next  post-day,  which  was  some 
days  later,  and,  after  the  fire,  it  was  held  to  be  no  contract,  for 
being  in  the  hands  of  the  acceptor's  agent  it  was  revocable.^ 

142.  Where  the  proposer  declared  he  would  not  be  bound  till 
receipt  of  the  answer  with  a  duplicate  of  the  contract  executed  by 
the  other  party,  it  was  held  the  deposit  of  the  duplicate  in  the  post- 
office  completed  the  bargain.'  It  has  been  held  that,  unless  re- 
quested by  the  proposer,  an  acceptance  need  not  be  made  by  a 
return  mail,  but  one  mailed  the  same  day  is  sufficient.^  But  if  the 
proposer  requires  speedy  acceptance,  the  requirement  must  be  com- 
plied with.^  But  to  bind  on  posting,  the  letter  must  be  prepaid ;  if 
not,  it  will  only  bind  on  acceptance.^ 

A  proposer  may  retract,  after  he  has  made  a  proposal,  before 
acceptance.*  But  in  McCulloch  t^.  Eagle  Ins.  Co.,^  where  A.  mailed 
B.  a  letter  inquiring  on  what  terms  he  would  insure  his  ships,  and 
on  January  1st  B.  mailed  the  rate,  and  on  January  2d  B.  retracted? 
but  A.,  before  receiving  the  last  letter,  posted  an  acceptance  of  B.'s 
first  letter,  it  was  held  no  contract.  The  Court  distinguished  this 
case  from  the  English  leading  cases  of  Cooke  v.  Oxley^  and  Payne 

1  Thayer  v.  Middlesex  Mut.  F.  Ins.  *  Blake  v.  Hamburg-Bremen  F.  Ins. 

Co.,  10  Pick.  (Mass.)  326.  Co.,  67  Tex.  160. 

«  Vassar  v.  Camp,  14  Barb.  (N.  Y.)  «  Payne  u.  Cave,  3  T.  R.  148  ;  Cooke 

341.  t\  Oxley,  3  lb.  653  ;  Routledge  v.  Grant, 

3  Danlop  V.  Higgins,  1  H.  L.  C.  381.  4  Bing.  653  ;  Sheldon  v.  Hekla  F.  Ins. 

*  Vassar  v.  Camp,  14  Barb.  (N.  Y.)  Co.,  65  Wis.  436. 

341.  »  1  Pick.  (Mass.)  278. 

•  3  T.  R.  653. 
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V.  Cave.'  But  Adams  v.  Lindsell'  was  not  cited.  McCuUoch  v. 
Eagle  Ins.  Co.,  however,  is  unsatisfactory,  was  disapproved  in 
Hallock  V.  Commer.  Ins.  Co.,*  and  is  of  doubtful  authority  outside  of 
Massachusetts,  unless  the  subject  of  marine  insurance  is  considered 
by  the  Court  liable  to  such  contingencies  that  a  different  rule  as  to 
completion  of  the  contract  must  be  implied.^ 

143.  When  the  contract  is  asserted  from  the  silence  of  one  of  the 
parties,  the  rule  is  that,  unless  it  was  the  duty  of  the  silent  party 
to  have  spoken,  and  his  silence  was  calculated,  whether  willingly  so 
or  not,  to  have  misled,  no  contract  can  be  implied  ;  but  if  he  do  not 
hear  or  understand  he  will  not  be  bound.'  Where  a  contract  is  set 
up  by  reason  of  a  prolonged  silence,  or  delay  to  answer,  it  must  be 
such  as  to  mislead,  and  such  that  it  was  a  duty  to  have  avoided. 
Thus,  where  an  application  for  a  fire  policy  was  made  on  August  7th 
to  one  of  the  directors  of  a  company  of  a  mutual  character  incor- 
porated on  July  24th,  and  on  August  12th  handed  to  the  company, 
and  a  special  meeting  of  the  directors  was  had  on  the  19th,  upon 
which  occasion  no  business  was  done,  and  on  the  30th  instant  a  fire 
occurred,  it  was  held  there  had  been  no  unreasonable  delay  under  the 
circumstances,  or  such  as  was  calculated  to  mislead,  especially  as  the 
company  was  mutual,  which  is  governed  frequently  by  other  con- 
siderations than  the  mere  character  of  the  property.'  So  in  Insurance 
Company  v.  Johnson,^  which  was  followed  with  approval  in  Heiman 
V.  Phoenix  L.  Ins.  Co.,®  it  was  held  a  proposal  for  a  policy  will  not 
be  impliedly  changed  into  a  contract  by  a  mere  delay  for  six  months 
on  the  part  of  the  other  side  to  answer,  for  the  applicant  would  have 
had  the  right  to  reject  for  undue  delay,  if  there  had  been  an  accep- 

1  3  T.  R.  148.  17.  Piedmont  &  Arlington  L.  Ins.  Co., 

>  1  B.  &  Al.  681.  34  La.  An.  63  ;  Conn.  Mat.  L.  Ins.  Co.  v. 

s  2  Dutch.  (N.J.)  268;  3  11).  645.  Rudolph,  45  Tex.  454;  Miaselhorii  v. 

*  See  Re  Imperial  Land  Co.  of  Mar-  Mut.  Reserve  Fund  L.  Ass'n,  30  Fed.  R. 
seilles,  7  Ch.  Ap.  587.  545  (B.  D.  Mo.).    In  Somerset  Co.  Mat. 

»  Rojal  Ins.  Co.  v,  Beatty,  119  Pa.  Ins.  Co.  v.  May,  2  W.  N.  C.  (Pa.)  43, 

St.  6.     See  More  w.  N.  Y.  Bowerj  F.  by  a  divided  Court,  a  delay  of  seven 

Ins.  Co.,  130  N.  Y.  537.  months  was  held  to  raise  the  presamp- 

s  Harp  V,  Grangers'  Mut.  F.  Ins.  Co.,  tion  of  an  accepted  contract,   as    the 

49  Md.  307.  agent  had  promised  to  notify  the  ap- 

^  23  Pa.  St.  72.  plicant  when  a  rejection   took    place, 

*  17  Minn.  153.  See  also  Ins.  Co.  v.  which  was  not  done.  See  also  Qiles 
Johnson,  23  Pa.  St.  72  ;  Winnesheik  v.  Jacques,  1  Montreal  L.  R.  S.  C.  136. 
Ins.  Co.  V,  Holzgrafe,  53  111.  516 ;  Todd 
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tance  at  the  end  of  the  time,  and  the  implication  is  just  as  strong  in 
favor  of  a  refusal  by  the  delay  as  of  an  acceptance.  But,  where  the 
insured  is  to  be  notified  in  a  few  days  if  the  insurer  would  not  take 
the  risk  and  he  pays  the  premium,  and  the  insurer  delays  to  notify 
him  for  eighteen  days,  such  silence  was  held  to  bind.^  And  where 
no  time  was  specified  in  a  proposal  made,  it  was  held  that  an  answer 
the  next  day  was  in  time  to  bind.*  Where  the  insured  was  to  have 
sixty  days  after  delivery  of  the  policy  and  payment  of  the  note, 
within  which  to  notify  the  company  of  a  refusal  to  be  insured,  tliis 
is  conditional,  and  evidence  is  admissible  to  show  that  he  took  the 
policy  to  town  where  the  insurer's  agent  resided,  and  tried  to  find 
him  to  notify  him  and  return  the  policy,  in  order  to  rebut  any  pre- 
sumption from  inaction.'  Where  the  proposer  suggests  that  the 
contract  shall  bind  on  the  happening  of  some  event,  as  the  receipt 
of  the  certificate,  the  fact  of  delay  would  not  be  material.^ 

144.  By  the  phrase,  meeting  of  the  minds  of  the  two  contracting 
parties,  is  meant  a  mutual  agreement  by  the  parties  as  to  all  the 
constituent  elements  of  the  bargain.  In  many  contracts,  as  for  ex- 
ample in  sales,  it  may  not  often  be  material  for  one  party  to  know 
the  character  or  name  of  the  other  parly  with  whom  the  contract  is 
made,  but  in  the  contract  of  insurance,  as  the  performance  of  the 
terms  of  the  contract  does  not  necessarily  take  place  immediately 
and  may  be  deferred  for  a  lifetime,  and  sometimes  may  never  be 
performed,  owing  to  the  non-occurrence  of  the  contingency  upon 
which  the  performance  is  dependent,  it  is  usually  of  some  moment 
for  one  party  to  know  of  the  standing  and  solvency  of  the  other,  as 
upon  his  information  on  that  point  may  depend  his  resolve  to  deal 
at  all.  And  often  the  name  of  the  insured  or  the  payee  must  be 
ascertained  at  the  formation  of  the  contract. 

A  note  signed  by  a  party  was  held  to  bind  him  personally,  though 
the  words  '*  school  director"  were  added  to  his  signature,  the  policy 
being  for  the  school  and  the  insurer  relying  on  his  obligation.^ 
Where  a  general  partner  of  a  limited  partnership,  under  the  Massa- 
chusetts Act,  of  which  he  was  the  only  general  partner  and  another 

'  More  i;.  N.  Y.  Bowery  P.  Ins.  Co.,  *  Kohen  v.   Mat.   Reserve  Fund  L. 

55  Bun  (N.  Y.),  540.  Ids.  Ass'n,  28  Fed.  R.  705  (B.  D.  Mo). 

'  Chase  v.  Hamilton  Mat.  Ins.  Co.,  ^  Amer.  Ins.  Co.  v,  Stratton,  12  Ins. 

22  Barb.  (N.  Y.)  527.  L.  J.  409  (Iowa). 

*  Watkins  v.  Bowers,  119  Mass.  383. 
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the  special  partner,  took  a  policy  without  disclosing  the  fact  that 
his  name  was  ased  as  the  firm  style,  and  the  company  supposed 
they  were  dealing  with  him  as  an  individual,  it  was  held  not  to 
avoid  for  want  of  mutuality  ;  and  evidence  that  the  partnership 
had  not  complied  with  the  act  and  was  thus  a  general  partnership, 
is  inadmissible,  since  this  only  made  them,  so  far  as  the  public  was 
concerned,  but  not  inter  se.^  A  mere  defective  spelling  of  the 
payee's  name,  which  the  context  makes  it  clear  is  immaterial,  as 
'*  Northwestern  Life  Insurance  Company"  instead  of  '*  Northwest- 
em  Mutual  Life  Insurance  Company."* 

145.  The  subject-matter  or  interest  of  the  insured  must  also  be 
ascertained.'  Thus,  where  a  policy  issued  to  one  who  had  resided 
in  one  neighborhood  and  then  removed  to  another,  previously  to 
the  insurance  on  ^^his  house,"  and  the  insurer  intended  the  first 
house,  but  the  insured  the  second,  it  was  held  no  contract.^  So 
where  a  building  was  insured,  described  as  "  a  machine-shop," 
but  was  '*  an  organ  factory,"  it  was  held  the  minds  of  the  party 
had  never  met.*  So  when  the  policy  was  on  the  bark  "  Empress, 
or  by  whatever  name  the  vessel  is  or  shall  be  named  or  called,"  and 
a  bark  named  "  The  St.  Mary,"  formerly  called  the  **Empres8,*' 
was  lost,  which  the  insured  intended  to  insure,  but  the  under- 
writer had  intended  to  insure  the  ^'  Empress,"  another  distinct 
existing  vessel,  it  was  held  there  could  be  no  recovery ;  for 
though  a  mistake  in  the  name  of  a  vessel  in  a  policy  of  marine 
insurance  is  no  obstacle  to  a  recovery,  if,  in  point  of  fact,  both  par- 
ties have  in  view  the  same  vessel,  and  the  underwriter,  when  the 
policy  was  issued,  knows  the  true  name,  or  intends  to  insure  the 

1  Clement  v,  Brit.-Amer.  AsBur.  Co.,  61  Me.  537;  Planters*  Mat.  Ina.  Co.  r, 

141  Mass.  298.    See  Travies  r.  Peabody  Engle,  62  Md.  468  ;    Toppan  p.  Atkin- 

lus.  Co.,  28  W.  Va.  583.  son,  2  Mass.    365 ;    Fabian  r.  Union 

SNorthw.  Mut.  L.  Ins.  Co.  v.  Ger-  Mut.  F.  Ins.  Co.,  33N.  H.  203;    Mead  v. 

mania  F.  Ins.  Co.,  40  Wis.  446.  West  Chester  F.  Ins.  Co.,  3  Han  (N. 

*  Langhorn  v,  Cologan,  4  Taunt.  Y.),  608;  Stewart  v.  Factor's  Mot. 
330;  Kimball  v.  Lion  Ins.  Co.,  12  Ins.  Ins.  Co.,  14  Ins.  L.  J.  468  (Tenn.)  ; 
L.  J.923  (D.  R.  I.).  See  also  People's  Strohn  v.  Hart.  F.  Ins.  Co.  37  Wia. 
Ins.  Co.  V.  Paddon,  8  Brad.  (111.)  447  ;  625  ;  Liv.  &  Lond.  k  Globe  Ins.  Co.  o. 
Tyler  v.  New  Amsterdam  F.  Ins.  Co.,  Wyld,  1  Duv.  (Can.)  604;  Qaeen- 
4  Rob.  (N.  Y.)  151 ;  Trustees  First  ville  i\  Mut.  Ins.  Co.,  1  L.  Can.  L. 
Baptist  Church  t^.  Brooklyn  F.  Ins.  Co.,  Jar.  116. 

28  N.  Y.  153.  >  Goddard  t;.   Monitor  Mat.  P.  Ins. 

*  See  Wass   t;.  Me.  Mut.  Ins.  Co.,    C!o.,  108  Mass.  56. 
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particular  vessel  which  has  been  lost,  yet  when  there  is  a  mistake 
as  to  the  identity  of  the  vessel  sought  to  be  insured,  and  the  policy 
is  issued  upon  another  vessel  than  that  for  which  application  was 
made,  no  contract  can  exist,  as  the  minds  of  the  parties  did  not 
meet.^  For  further  illustrations  of  this  principle  the  reader  is  re- 
ferred infra  to  Section  578  et  9eq. 

It  is  very  common  in  marine  contracts  to  insure  'Most  or  not 
lost ;"  as  the  subject-matter  may  be  at  a  distance,  and  its  existence 
incapable  of  ascertainment,  and  it  has  been  held  that  a  fire  as  well 
as  a  marine  policy  may  be  legally  made,  when  the  subject-matter 
of  the  interest  insured  is  distant  and  its  status  unknown  to  either 
party  to  the  contract.* 

146.  The  amount  insured  must  also  be  agreed  upon.'  The  fixing  of 
a  precise  sum,  however,  is  not  essential  if  the  method  of  arriving  at  it 
is  arranged.  Thus,  in  Home  Ins.  Co.  r.  Adler,*  where  there  was  a 
verbal  agreement  to  insure  a  stock  of  goods  against  fire,  the  amount 
of  the  risk  being  left  to  the  insurer  to  insert  in  the  policy,  but 
which  was  not  issued  till  after  the  loss,  it  was  held  a  completed 
contract  without  the  policy.*  The  perils  insured  against  must  also 
be  ascertained.*  Wh6re  the  insurance  was  on  goods  in  a  store- 
house, as  the  charter  only  permitted  fire  and  marine  risks,  it  was 
held  that  the  peril  insured  against  may  be  assumed  to  be  fire.' 

147.  The  term  or  duration  of  the  risk,  that  is,  its  commencement 
and  termination,  must  be  agreed  on.*  It  is  not,  however,  necessary 
that  at  the  formation  of  the  contract  its  date  of  termination  should  be 
fixed,  for  an  agreement  that  it  shall  terminate  at  the  option  of  either 
is  valid,'  and,  therefore,  the  ascertainment  of  a  certain  or  contin- 
gent duration  of  the  policy  is  sufiicient.     But  it  has  been  held  that 

*  Haghes  v,  Mercant.  Mat.  Ins.  Co.,     Co.  v.  Roessle,  1  Gray  (Mass.),  336 ; 
55  N.  Y.  265.  Fitton  w.  F.  Ins.  Ass'n,  20  B'ed.  R.  7U6 

«  Security  F.  Ins.  Co.   v,  Ky.  M.  &  (D.  Vt.). 

F.  Ins.  Co.,  7  Bash  (Ky.),  81.  >  Se«»  case  in  note  3. 

*  See  People's  Ins.  Co.  v.  Paddon,  8  ^  Baile  v.  St.  Joseph  F.  &M.  Ins.  Co., 
Brad.  (III.)  447  ;  Tyler  r.  New  Amster-  73  Mo.  371. 

dam  F.  Ins.  Co.,  4  Rob.  (N.  Y.)  151  ;  ^  Home  Ins.  Co.  v.  Adler,  71  Ala.  516  ; 

Trustees     First     Baptist    Charoh     v.  Strohn  r.  Hart.  F.  Ins.  Co.,  37  Wis. 

Brooklyn  F.  Ins.  Co.,  28  N.  Y.  153.  625.     See  also  cases  in  note  3.     See 

*  77  Ala.  242.  post,  §  591 . 

*  See  also  Supreme  Lodge  v.  Grace,  '  Strohn  v.  Hart.  F.  Ips.  Co.,  37  Wis. 
60  Tex.  569  ;  Real  Estate  Mut.  F.  Ins.  625. 
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previous  dealings  alone  between  parties  are  not  enough  to  fix  them, 
unless,  indeed,  there  had  been  previous  policies  showing  the  sub- 
ject-matter, rate,  and  other  details,  and  the  two  policies  are  then 
admissible  sa  evidence.^  The  commencement  of  the  risk  does  not 
depend  necessarily  on  the  date  of  the  policy's  issue.*  And  the 
policy  may  even  issue  after  a  loss,  and  be  antedated.'  Nor  is  a 
policy  invalid  which  does  not  state  the  commencement  of  the  risk, 
if  it  can  be  otherwise  satisfactorily  ascertained.^ 

148.  Finally  the  price  or  rate  must  also  be  mutually  fixed.*  It 
may,  however,  be  left  for  future  settlement  on  some  designated 
plan,  and  the  risk  begin  at  once,*  or  it  may  be  impliedly  agreed 
upon.^ 

149.  When  the  agreement  is  conditioned  on  the  happening  of 
some  event,  the  contract  is  not  complete  until  the  event  occur.' 
But  the  execution  of  a  policy  is  not  necessarily  precedent  to  the 
formation  of  the  contract.*  Nor  is  the  delivery  of  a  policy  a  pre- 
cedent condition  where  one  is  intended  to  be  furnished,  unless 
specially  made  so.'*    Where  it  is  precedent,  the  mailing  of  a  policy 

>  Home  Ins.  Go.   v.  Adler,  71  Ala.  ^  Cooke  ».  ^tna  Ins.  Co.  7  Daly  (N. 

616.  Y.)  55  5. 

*  Hnbbard  v.  Hartford  F.  Ins.  Co.,  ^  Audubon  r.  Excelsior  Ins.  Co.,  27 
33  Iowa,  325  ;  Keim  v.  Home  Mut.  F.  &  N.  Y.  216. 

M.  Ins.  Co.,  42   Mo.  38;    Baldwin  r.  a  Mactier  v.  Frith,  6  Wend.  (N.  Y.) 

Chouteau  Ins.  Co.,  56  Mo.  151.  103. 

'  Hallock   V.   Conimer.    Ins.   Co.,    2  •  Anier.  Horse  Ins.  Co.  r.  Patterson, 

Dutch     (N.    J.)    268  ;     Whitaker    r.  28  Ind.  17  ;  City  of  Davenport  r.  Peoria 

Farmer's  Un.  Ins.  Co.,  29   Barb.  (N.  M.  &F.  Ins.  Co.,  17  Iowa,  276;  Wood- 

Y.)  312.  ruff  r.  Columbus   Ins.  Co.«  5  La.  An. 

*  Folsom  V.  Merch.  Mut.  M.  Ins.  Co.,  697;  Comnier.  Ins.  Co.  v,  HalU»ck,  3 
38  Me.  414;  Schroeder  v.  Trade  Ins.  Dutch.  (N.  J.)  645;  Collins  v,  Phoe- 
(^.,  109  111.  157.  nix   Ins,   Co.,  14  Hun   (N.  Y.),   634  ; 

*  See  Christie  v.  North  Brit.  Ins.  Krumm  v.  Jefferson  F.  Ins.  Co.,  40  Oh, 
Co.,  3  C.  S.  C.  (1st  Ser.)  519  ;  Home  St.  225  ;  Hughes  v.  Farmers'  Ins  Co.,  2 
Ins.  Co.  V,  Adler,  71  Ala.  516.  See  Clev.  Rep.  (Oh.)  125  ;  Christie  u.  North 
People's  Ins.  Co.  r.  Paddon,  8  Brad.  Brit.  Ins.  Co.,  3  C.  S.  C.  (1  Ser.)  519. 
(III.)  447;  Tyler  v.  New  Amsterdam  ^  Sheldon  v.  Conn.  Mut.  L.  Ins.  Co., 
F.  Ins.  Co.,  4  Rob.  (N.  Y.)  161  ;  Trus-  25  Conn.  207  ;  Amer.  Horse  Ins.  Co.  r. 
tees  First  Baptist  Church  v,  Brooklyn  Patterson,  28  Ind.  17;  South.  L.  Ins. 
F.  Ins.  Co.,  28  N.  Y.  153;  Eames  r.  Co.  v,  Kempton,  56  Geo.  339  ;  Commer. 
Home  Ins.  Co.,  94  U.  S.  621  ;  Brown  Un.  Assur.  Co.  v.  State,  113  Ind.  331 ; 
i;.  Amer.  Cent.  Ins.  Co.,  70  Iowa,  390  ;  Blanchard  i\  Waite,  28  Me.  51 ;  Walker 
Kimball  v.  Lion  Ins.  Co.,  12  Ins.  L.  J.  v.  Metropolitan  Ins.  Co.,  56  Me.  371  ; 
923  (D.  R.  J.).  Schwartz  v.  Germania  L.  Ins.  Co.,  18 
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by  the  insurer  in  response  to  an  application  is  a  legal  delivery  from 
the  moment  of  mailing.^  The  mere  execution  of  a  policy,  which, 
retained  by  the  company,  does  not  prove  a  contract,  but  to  complete 
the  bargain,  the  execution  must  be  in  response  to  a  proposal.^  But 
it  is  not  necessary  that  the  insured  should  physically  take  a  policy 
from  the  insurer,  but,  unless  some  particular  act  is  required  to  be 
done  by  the  insured  in  order  to  signify  his  adoption  of  the  contract, 
a  policy  duly  executed  and  so  intended  is  in  law  delivered,  though 
the  company  retain  possession  of  it.*  So  where  the  company  trans- 
mits a  policy  to  their  agent,  to  be  by  him  transmitted  to  the  insured, 
the  contract  is  complete  without  manual  delivery.*  When  the  in- 
surer notified  the  insured  of  his  possession  of  the  policy,  and  that 
he  hold  it  till  called  for,  the  premium  to  be  paid  in  five  days,  and 
before  the  expiration  of  that  time  and  before  the  receipt  of  policy 
or  premium  there  was  a  loss,  the  contract  was  held  complete  on  a 
tender  after  the  loss  within  the  five  days.*  The  agent  of  the  insurer 
may  also  agree  with  the  insured  to  hold  the  policy  for  safe  keeping 
without  any   manual  delivery  taking  place.*     So  he  may  hold  it 

Miun.   448;    Misselborm  v.  Mat.   Re-  Dutch.  (N.  J.)  268;   3  lb.  645;    Ky. 

Herve  L.  Ass'n,  30  Mo.  Ap.  589  ;  Brown-  Mat.  Ins.  Co.  v.  Jenks,  5  Porter  (Ky.), 

At*Id  i^  PliGBnix  Ins.  Co.,  35  Mo.  Ap.  54  ;  96. 

Baldwin  v,  Chouteau  Ins.  Co.,  55  Mo.  '  Fitton  v.  F.  Ins.  Ass'n,  20  Fed.  R. 

151;    Hallock  v.  Commer.  Ins.  Co.,  2  766  (D.  Vt.). 

Dutch.   (N.  J.)  268  ;  3  lb.  645  ;    True-  •  Xenos  v,  Wickham,  2  E.  &  G.  Ap. 

tees  First  Baptist  Church  u,  Brooklyn  296  ;  Bragdon  t*.  Appleton  Mut.  F.  Ins. 

F.  Ins.  Co.,  28  N.  Y.  153  ;   Van  Loan  Co.,  42  Me.  259. 

r.  Farmers' Mut.  F.  Ins.  Ass'n,  90  N.Y.  *  Lorsolier    r.    Supreme    Lodge,    72 

280;  24  Hun  (N.  Y.),  132;    Palmer  v.  Mich.  316:    Cooper  v.  Pacific  Mut.  L. 

C/ommer.  Travellers'  Mut.  Ace.  Ass'n,  Ins.   Co.,   7  Nev.  116 ;  Uallock  i;.  Ins. 

53  Hun  (N.  Y.),  601  ;  Supreme  Lodge  Co.,  2  Dutch.  (N.  J.)  268  ;  Whitaker  u. 

r.  Grace,  60  Tez.  569  ;  Fames  t?.  Home  Farmers'  Un.  Ins.  Co.,  29  Barb.  (N  Y.) 

Ins.  Co.,  94  U.  S.  621 ;   Fitton  v.   F.  312;  Supreme  Lodge  i;.  Martin,  12  Ins. 

Ins.  Ass'n,  20  Fed.  Rep.  766  (D.,Vt.)  ;  L.  J..  628  (Pa.)  ;  Yonge  v.  Equit.  L. 

Kohen  v.  Mut.  Reserve  Fund  L.  Ass'n,  Assur.   Soc.,    30  Fed.   R.   902   (E.    D. 

28  Fed.  Rep.  705  (E.  D.  Mo.)  ;  Ewing  v.  Tenn.). 

Piedmont  &  Arlington  Ins.  Co.,  cited  *  New  Eng.  F.  &  M.  Ins.  Co.  r\  Rob- 

BliBS  on  Insurance,  §  165  (N.  D.  Mo.) ;  inson,  25  Ind.  536. 

Wemyss  r.  Medical  Invalid  L.  Assur.  ^  Dibble    v.   North    Assur.   Co.,    70 

See.,  11  C.  S.  C.  (2d  Ser.)  151 ;  Par6  i;.  Mich.  1  ;     Phoenix  Ins.  Crt.   ».  Meier, 

Scottish  Imp.  Ins.  Co.,  2  Stevens's  Di-  28  Neb.  124 ;  Ins.  Co.  v.  Colt,  20  Wall, 

gest   Quebec,  410.  560. 
^  Hallo<sk    f7.   Commer.    Ins.   Co.,   2 
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subject  to  the  order  of  a  third  party.*  And  where  there  is  a  stipu- 
lation that  the  agent  shall  act  for  both  parties,  a  delivery  to  such 
agent  would  complete  the  contract.*  The  agent's  statement  to  the 
insured,  that  the  policy  is  ready  if  he  will  call  for  it  and  pay  the 
premium,  is  not  necessarily  a  completion  of  the  contract,  unless  the 
condition  is  complied  with.'  Where  a  duly  authorized  agent  of  the 
insurer  issues  the  policy  and  holds  it  for  the  insured,  it  binds.* 
But  a  policy  countersigned  in  the  agent's  hands  as  an  escrow  is  not 
a  good  delivery.' 

150.  The  agent,  to  bind,  must  be  authorized  to  deliver  the  policy.* 
Where,  in  a  suit  by  the  insurer  for  the  premium,  an  applicant  had 
told  the  agent  he  could  not  at  once  pay  the  premium,  but  signed  the 
application  agreeing  to  pay,  and  the  agent  was  not  authorized  to 
waive,  and  the  company  sent  to  the  agent  a  policy  not  to  be  good  till 
prepayment,  and  later,  the  applicant  again  saying  he  was  unable  to 
pay  it  without  authority  from  his  principal,  the  agent  sending  it  to  the 
applicant,  who  took  no  notice  of  it,  it  was  held  no  contract,  since  the 
insurer's  own  case  showed  there  could  be  no  delivery  till  payment, 
and  the  agent  could  not  waive  the  stipulation.^  Although  the  insured 
is  informed  by  the  insurer  that  he  intends  to  revoke  his  agent's 
appointment,  a  policy  delivered  before  the  revocation,  or  knowledge 
on  the  part  of  the  agent  of  the  insurer's  intent  to  revoke,  is  bind- 
ing.^ A  communication  addressed  by  the  insurer  to  his  agent  as  to 
backwardness  in  the  agent's  accounts,  with  a  condition  as  to  future 
policies,  if  not  communicated,  cannot  affect  the  insured.*  An  agent's 
declarations  within  the  scope  of  his  employment  are  binding  against 
the  company,  and  a  declaration  of  the  secretary,  whose  duties  were 
to  issue  policy  and  receive  premiums,  that  he  thought  the  policy  was 
issued  and  had  no  reason  to  doubt  it,  was  admitted.** 


*  Home  Ins.  Co.  v,  Curtis,  32  Mich. 
402. 

>  Ala.  Gold  L.  Ins.  Co.  t;.  Herroni  56 
Miss.  643. 

>  VVainer  v.  Milford  Mut.  F.  Ins.  Co. 
153  Mass.  335. 

«  Ins.  Co.  r.  Colt,  20  Wall.  560. 

B  Confederation  L.  Asb*u  v.  0*Don- 
nell,  22  Can.  L.  J.  417;  13  Dav. 
(Can.)  218  ;  2  R.  &  G.  (N.  Scot.)  231. 

*  Myers  r.  Li  v.  Lond.  &  Globe  Ins. 
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Co.,  121  Mass.  338;  Flint  r.  Oh.  Ins. 
Co.,  8  Oh.  501 ;  May  v.  West.  Assor. 
Co.,  27  Fed.  R.  260  (D.  Minn.). 

'  Sun.  L.  Assur.  Co.  v.  Page,  15  Ont. 
Ap.  704. 

^  Lightbody  r.  N.  Amer.  Ins.  Co., 
23  Wend.  (N.  Y.)  18. 

'  Chase  v.  Hamilton  Mat.  Ins.  Co., 
22  Barb.  (N.  Y.)  627. 

^  Sussex  Co.  Mut.  Ins.  Co.  r.  Wood- 
ruff, 26  N.  J.  L.  541. 
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151.  A  delivery,  to  be  valid,  must  be  intended  as  such,  for  hand- 
ing over  a  policy  for  inspection,  or  to  be  held  till  some  condition 
shall  be  performed,  is  not  a  delivery.*  Where  the  policy  is  given 
to  the  insured,  with  an^  agreement  that  the  contract  is  only  to  stand 
provided  other  policies  can  be  surrendered,  the  surrender  of  the  old 
policies  must  take  place  before  the  later  policy  becomes  delivered 
in  law.'  And  a  vote  in  a  company  to  issue  a  policy  as  a  substitute 
to  a  former  executed  policy  will  not  bind  till  the  earlier  policy  is 
surrendered.  Frequently,  in  beneficial  associations,  formal  admission 
to  membership  is  necessary  to  complete  the  contract,  and  then  it  is 
necessary  to  show  this  in  order  to  sue  on  the  contract.* 

152.  Where  a  policy  is  issued  on  merchandise  generally,  to  be 
shipped,  but  it  is  stipulated  that  the  shipments  shall  not  be  covered 
unless  indorsed,  indorsements  on  the  policy  to  be  the  evidence  of 
property,  at  the  risk  of  the  company,  there  can  be  no  recovery 
unless  such  indorsements  are  made  prior  to  the  loss.^  An  agree- 
ment to  take  so  much  insurance  on  mill  property  is  not  a  completed 
contract  if  there  was  to  be  an  apportionment  between  the  personalty 
and  realty,  which  was  not  made  until  the  loss."  Where  the  insured 
applied  to  an  agent  for  a  policy,  making  the  necessary  payment 
and  executing  the  premium  note,  and  on  the  application  being  trans- 
mitted to  the  home  office,  an  alteration  in  the  building  was  directed, 
etc.,  which  was  communicated  to  the  insured  by  the  secretary, 
who  stated  that  when  the  company  was  duly  certified   this  had 


'  Rogers  r.  Charter  Oak  L.  Ids.  Co., 
41  Conn.  97  ;  Brown  v.  Amer.  Cent.  Ins. 
Co.,  70  Iowa,  390;  Markej  v.  Mut. 
Benef.  L.  Ins.  Co.,  103  Mass.  78 ;  My- 
ers V,  Kejstone  Mut.  L.  Ins.  Co.,  27  Pa. 
8t.  268  ;  MilleviHe  M.  &  F.  Ins.  Co.  v. 
CoUerd,  38  N.  J.  L.  480;  Misselhorn 
r.  Mttt.  Reserve  Pond  L.  Ass'n,  30  Fed. 
R.  545  (B.  D.  Mo.)  ;  France  v,  Amer. 
Pop.  L.  Ins.  Co.,  cited  Bliss  on  Ins., 
sec.  162  (S.  D.  N.  Y.).  See  O'Donnell 
r.  Confederation  L.  Ins.  Co.,  2  R.  &  G. 
(N.  S.)  231. 

'  Fannoe  v.  State  Mat.  L.  Ins.  Co., 
101  Mass.  279 ;  Nat.  Bk.  &  lus.  Co.  i;. 
Knaap,  55  Mo.  154 ;  Harnickell  o.  N. 


Y.  L.  Ins.  Co.,  Ill  N.  Y.  390 ;  see  Lin- 
dauer  v.  Del.  Mat.  Safety  Ins.  Co.,  13 
Ark.  461. 

*  Commw.  V.  Mass.  Mat.  F.  Ins.  Co., 
112  Mass.  116  ;  Bait.  &  Oh.  Employe's 
Relief  Ass'n  v.  Post,  122  Pa.  St.  579  ; 
New  Era  L.  Ass*u  v.  Rossiter,  132  Pa. 
St.  314. 

*  Schaefer  v.  Balto.  M.  Ins.  Co.,  33 
Md.  109  ;  Edwards  v.  St.  Louis  Per- 
petual Ins.  Co.,  7  Mo.,  382.  See  B. 
Carver  Mfr*s  Ins.  Co.,  6  Gray  (Mass.), 
214 ;  Wells  v.  Pacific  Ins.  Co.,  44  Cal. 
397. 

6  Kimball  r.  Lion  F.  Ins.  Co.,  17 
Fed.  R.  625  (D,  R.  I.). 
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been  complied  with  a  policy  would  be  sent,  it  was  held,  that  com- 
pliance with  this  condition  and  notification  thereof  to  the  agent, 
requesting  him  to  call  and  examine,  though  he  neglected  to  do  so, 
bound  the  insurer  from  the  date  of  such  notification.^  Where  the 
insurer,  who  had  become  liable  for  a  loss  on  a  boat,  issued  a  second 
policy,  in  which  the  insured  stipulated  that  the  damage  sustained 
under  the  first  policy  should  be  repaired,  and  while  the  repairs 
were  going  on  the  boat  sank,  it  was  held  the  second  policy  attached, 
as  there  was  no  agreement  that  the  repairs  were  to  be  completed 
prior  to  the  attaching  of  the  second  policy.' 

153.  Prepayment  of  the  premium,  though  not  necessarily,  is  very 
frequently  made  a  condition,  and  the  contract  is  then  incomplete 
until  the  premium  is  paid.  For  example,  in  Foudrinier  v.  Hartford 
F.  Ins.  Go.,'  a  risk  was  accepted  in  March  conditionally  on  the 
making  of  certain  alterations,  which  were  made,  and  in  the  follow- 
ing January  a  policy  issued  antedated  as  of  the  previous  May,  pro- 
viding it  should  not  attach  till  the  premium  had  been  paid.  It 
was  paid  in  January  and,  after  May,  but  before  January,  the  risk 
had  been  increased,  and  it  was  held  that  the  contract  was  not  complete 
till  January,  and  that,  therefore,  the  increase  was  before  completion. 

154.  The  policy  subsequently  delivered  must  correspond  witli 
the  prior  application  or  proposal.^  And  where  an  application  was 
given  to  the  insurer's  agent  to  be  sent  to  the  company,  to  bind  if 
the  company  accepts,  and  it  was  returned  but  altered  as  to  terms, 
it  does  not  bind  the  parties  until  accepted  by  the  applicant.*  The 
signing  of  the  application  and  accepting  the  policy  is  an  implied 
agreement  to  the  conditions  therein.*     Though  to  an  illiterate  per- 


1  Hamilton  v*  Lycoming  Mat.  Ins. 
Co.,  5  Pa.  St.  339.  See  also  Willets  v. 
Sun  Mat.  Ins.  Co.,  45  N.  Y.  45. 

2  Hyde  i^.  Miss.  M.  &  F.  Ins.  Co.,  10 
La.  543. 

»  15  U.  C.  C.  P.  403.  See  post,  §  198 
et  seq.y  894  et  seq. 

*  Amer.  Ins.  Co.  r.  Neiberger,  74  Mo. 
167 ;  Lippincott  v,  lus.  Co.,  3  La.  546; 
Norris  v,  Ins.  Co.  of  N.  A.,  3  Yeates 
(Pa.)  84;  Ins.  Co.  v.  Young,  23  Wall. 
85 ;  Ocean  F.  Ins.  Co.  v.  Carrington,  3 
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Conn.  357  ;  Canadienne  Com.  d'Assur. 
Perrault,  5  L.  R.  Sup.  Ct.  (Mont.)  62. 

^  Yore  V.  Bankers',  Eto.,  L.  Ass'n, 
88  Cal.  609  ;  Hunter  v,  Scott,  108  N.  C. 
213  ;  Ins.  Co.  r.  Young.  23  Wall.  85  ; 
Roman  Catholic  Bishop  of  Chatham  v. 
West.  Assur.  Co.,  22  N.  B.  242. 

^  Brown  v,  Mass.  Mut.  L.  Ins.  Co.,  59 
N.  H.  298 ;  Richardson  v.  Me.  Ins.  Co., 
46  Me.  394 ;  Van  Bnren  r.  St.  Joseph 
Co.  Vil.  F.  Ins.  Co.,  28  Mich.  398; 
Balto.  F.  Ins.  Co.  v.  Loney,  20  Md.  20. 


CHAP.  III.]  THE   MUTUAL   ASSENT.  [164. 

Bou  it  would  be  better  perhaps  that  the  agent  should  read  the  ap- 
plication.^ The  declaration  of  an  agent  to  prove  a  contract  existed, 
must  be  made  while  acting  for  his  principal.' 

Questions  of  fact  as  to  whether  a  delivery  has  been  made,'  or  as 
to  the  formation  of  a  contract,  are  for  the  jury.^ 

^  Pierce  v.  Empire  Ins.  Co.,  62  Barb.  Co.,  13  Allen  (Mass.),  320  ;  Loring  o. 

(N.  Y.)  636.  Procter,  18  Me.  18. 

*  Long  V.  North  Brit,  and  Mercant.  *  Sanborn   v.  Fireman's  Ins.  Co.,  16 
Ins.  Co.,  137  Pa.  St.  335.  Gray  (Mass.),  448  ;  Long  v.  North  Brit. 

*  Newark  F.  Ins.   Co.  v.  Sammons,  and  Mercant.  Ins.  Co.,  137  Pa.  St.  335. 
110  111.  166  ;  Baxter  v.  Massasoit  Ins. 
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^  ^  >  ^"^  Ga.  578 ;  Andes  Ins.  Co.  v. 
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^6;  Bersch  v.  Sinnissippi  Ins.  Co.,  28 
Ind.  64;  Home  Ins.  Co.  v,  Duke,  75 
lnd.535;  Ayres  i;.  Hart.  F.  Ins.  Co., 
17  Iowa,  176;  Alliance  M.  Ins.  Co.  t\ 
La.  St.  Ins.  Co.,  8  La.  1 ;  Clark  v. 
Dwelliug.Hoase  Ins.  Co.,  81  Me.  373 ; 
French  r.  Rogers,  16  N.  H.  177  ;  Mur- 

10 


dock  V,  Chenango  Co.  Mut.  Ins.  Co.,  2 
N.  Y.  210;  Peabody  w.  Wash.  Co.  Mut. 
Ins.  Co.  20  Barb.  (N.  Y.)  339  ;  Freeman 
V.  Fulton  F.  Ins.  Co.,  38  lb.  247; 
Amory  v,  Qilman,  2  Mass.  1 ;  Prichett 
V,  Ins.  Co.  of  N.  A.,  3  Yeates  (Pa.), 
458 ;  Pa.  Cent.  Ins.  Co.  v.  Gayman, 
7  Leg.  Gaz.  234  (Pa.)  ;  Sheppard  v. 
Peabody  Ins.  Co.,  21  W.  Va.  368  ; 
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or  any  other  event  or  events  whatsoever."  In  consideration  of  40 
guineas  for  100  pounds,  and  so  on  according  to  that  rate  for  every 
greater  or  less  sum,  several  persons  agreed  severally  to  pay  the 
sums  set  opposite  their  names  in  case  Brazilian  mining  shares 
should,  on  or  before  a  certain  day,  "  be  done  at  or  above"  a  cer- 
tain sum,  and  it  was  held  the  contract  was  a  policy  within  the  Act 
and  void,  Tindal,  C.  J.,  saying:  ^'It  is  a  well-established  rule  of 
construction  that  the  title  of  an  Act  will  not  extend  its  effect 
beyond  the  meaning  of  the  operative  words,  but  neither  will  it 
confine  its  effect,  and  the  operative  words  here  are  larger  than 
the  title.''* 

156.  It  is  difficult  to  define  accurately  in  what  an  insurable 
interest  consists.  The  insured  need  not  be  interested  in  the  whole 
of  the  property  destroyed ;'  nor  is  it  necessary  that  he  have  a  legal 
interest,  but  an  equitable  interest  is  sufficient.'  The  title  of  the 
insured  may  be  defective,  or  even  bad,  provided  he  has  possession 
and  use.^  Nor  need  the  title  be  even  a  strictly  valid  equitable 
estate  or  interest,  but  it  is  sufficient  that  the  insured  have  a  direct 
pecuniary  interest  in  its  preservation.'  But  it  must  not  be  under- 
stood that  a  bare  possibility  that  a  right  to  property  might  there- 
after arise  would  be  sufficient  to  give  an  insurable  interest.*  In 
Lucena  v.  Crauford,^  Lord  Eldon  observed :  "  In  order  to  distin- 

1  Patterson  ?;.  Powell,  9  Ring.  320.  Co.,  77  Wis.  4;  Rnok  v,  Chesapeake 

*  Eetohum  r.  Protec.  Ins.  Co.,  1  Ins.  Co.  1  Peters,  151 ;  Porter  v.  ^tna 
Allen  (N.  R.),  136.  Ins.  Co.,  2  Flip.   100  (W.  D.  Mich.)  ; 

*  Feun.  V,  New  Orleans  Mat.  Ins.  Clark  v.  Soot.  Imperial  Ins.  Co.,  4  Dov. 
Co.,  53  Qa.  578  ;  Andes  Ins.  Co.  v,  (Can.)  192 ;  Whyte  v.  Home  Ins.  Co., 
Fish,  71   111.  620 ;    Home  Ins.  Co.  v.  14  L.  Can.  J.  301. 

Bethel,   42  111.  Ap.  475  ;  Baldwin  i?.  «  Travis  r.  Continen.   Ins.   Co.,  32 

State  Ins.  Co.  60  Iowa  497 ;  Clark  v.  Mo.  Ap.  1981. 

Dwelling- House  Ins.  Co.,  81  Me.  373 ;  *  Merrett  r.  Farmers'  Ins.  Co.,  42 

Locke   V.  North    Amer.    Ins.    Co.,    13  Iowa,  11;  Herkimer  v.  Rioe,  27  N.  Y. 

Mass.  61 ;  Goodall  v.  New  Eng.  Mat.  163,  173 ;  Riggs  v.  Commer.  Mat.  Ins. 

F.  Ins.  Co.,  25  N.  H.  169  ;  Rohrbach  v.  Co.,  125  N.  Y.  7 ;  Farmers*  and  Mechan. 

Germania  F.  Ins.  Co.,  62  N.  Y.  47;  Mat.  F.  Ins.  Co.  ».  Meckes,  10  W.  N. 

Cross  p.  Nat.  F.  Ins.  Co.,  132  N.  Y.  C.  (Pa.)  306. 

133 ;  Conrsin   ».   Pa.  Ins.  Co.  46  Pa.  «  McCartj  v,  Commer.  Ins.  Co.,  17 

St.    323 ;    Tackerman    v.    Home    Ins.  La.  361 ;  Merrett  v.  Farmers'  Ins.  Co., 

Co.,    9    R.  I.    414 ;    Small   v.   Provi-  42  Iowa,  11. 

denoe  Wash.  Ins.  Co.,  23  S.  C.  190;  '  Lauena  v,  Craafurd,  2  B.  &  P.  N. 

Swift  ».  Vt.  Mat.  F.  Ins.  Co.,  18  Vt.  R.  269. 

305 ;   Horsch   v.  Dwelling-  House    Ins. 
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guish  that  intermediate  thing  between  a  strict  right,  or  a  right 
derived  unde^r  a  contract,  and  a  mere  expectation  or  hope,  which 
has  been  termed  an  insurable  interest,  it  has  been  said  in  many 
cases  to  be  that  which  amounts  to  a  moral  certainty.  I  have  in 
vain  endeavored,  however,  to  find  a  fit  definition  of  that  which  is 
between  a  certainty  and  an  expectation  ;  nor  am  I  am  able  to 
point  out  what  is  an  interest,  unless  it  be  a  right  in  the  property  or 
a  right  derivable  out  of  some  contract  about  the  property,  which  in 
either  case  may  be  lost  upon  some  contingency  afiecting  the  posses- 
sion or  enjoyment  of  the  party."  But  a  thing  not  yet  in  existence, 
as  grain  to  be  grown,  even  where  the  land  on  which  it  was  planted 
was  subsequently  acquired  by  the  insured,  may  be  the  subject  of 
insurance.^  Blackburn,  J.,  remarked,  in  Wilson  v,  Jones,'  that  he 
knew  no  better  definition  of  an  interest  in  an  event  than  that  indi- 
cated by  Lawrence,  J.,  in  Barclay  v.  Cousins,' and  more  fully  stated 
by  him  in  Lucena  v.  Grauford,^  which  was  that  ^^A  man  is  inter- 
ested in  a  thing  to  whom  advantage  may  arise  or  prejudice  happen 
from  the  circumstances  which  may  attend  it,  and  whom  it  importeth 
that  its  condition  as  to  safety  or  other  quality  should  continue. 
Interest  does  not  necessarily  imply  a  right  to  the  whole  or  part  of 
the  thing,  nor  necessarily  and  exclusively  that  which  may  be  the 
subject  of  privation,  but  the  having  some  relation  to,  or  concern  in, 
the  subject  of  the  insurance,  which  relation  or  concern,  by  the  hap- 
pening of  the  perils  insured  against,  may  be  so  affected  as  to  pro- 
duce a  damage,  detriment,  or  prejudice  to  the  person  insuring. 
And  where  a  man  is  so  circumstanced  with  respect  to  matters 
exposed  to  certain  risks  and  dangers  as  to  have  a  moral  certainty  of 
advantage  or  benefit  but  for  those  risks  and  dangers,  he  may  be 
said  to  be  interested  in  the  safety  of  the  thing.  To  be  interested 
in  the  preservation  of  the  thing  is  to  be  so  circumstanced  with 
respect  to  it  as  to  have  benefit  from  its  existence,  prejudice  from  its 
destruction.  The  property  of  the  thing  and  the  interest  derivable 
from  it  may  be  very  different ;  of  the  first,  the  price  is  generally 
the  measure ;  but  by  interest  in  a  thing  every  benefit  and  advan- 
tage arising  out  of  or  depending  on  such  thing  may  be  considered 

I  Sawyer  o.  Dodge  Co.  Mat.  Ins.  Co.,        *  2  East,  544. 
37  Wis.  503.  *  2  B.  &  P.  N.  R.  269. 

*  L.  R.  2  Ezch.  150. 
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as  being  comprehended."^  In  Merrett  v.  Farmers'  Ins.  Co.,'  Beck, 
J.,  put  it,  "  an  interest  to  be  insurable  does  not  depend  upon  title 
or  ownership  of  the  property  ;  it  may  be  a  special  or  limited 
interest,  disconnected  from  title,  lien,  or  possession.  If  the  holder 
of  an  interest  in  property  will  suffer  loss  by  its  destruction,  he  may 
indemnify  himself  therefrom  by  a  contract  of  insurance.  The 
interest  must  be  of  such  a  character '  that  the  destruction  of  the 
property  will  have  a  direct  effect  upon  it,  not  a  remote  or  conse- 
quential effect.  If  by  the  loss  the  holder  of  the  interest  is 
deprived  of  the  possession,  enjoyment,  or  profits  of  the  property, 
or  of  a  security  or  lien  resting  thereon,  or  other  certain  benefits 
growing  out  of  or  depending  upon  it,  he  holds  an  insurable  in- 
terest."* And  in  Castellain  v,  Preston,*  Bowen,  L.  J.,  said :  '•  I 
do  not  know  any  reason  why  there  should  be  a  different  definition  of 
what  is  an  insurable  interest  in  fire  policies  from  that  which  is  well 
known  as  the  established  definition  in  marine  policies,  allowance 
being  made  for  the  differences  of  the  subject-matter." 

157.  It  was  formerly  supposed  and  the  rule  was  so  laid  down 
that  an  interest  in  the  property  must  exist  at  the  time  of  effecting 
the  policy  as  well  as  at  the  loss.*  But,  as  was  observed  by  Swayne, 
J.,  in  Hooper  v,  Robinson,*  quoting  the  remarks  of  Mr.  Arnould 
with  approval,^  "  it  is  now  clearly  established  that  an  insurable  in- 
terest, subsisting  during  the  risk  and  at  the  time  of  loss,  is  sufficient, 
and  that  the  assured  need  not  also  allege  or  prove  that  he  was 
interested  at  the  time  of  effecting  the  policy,  as  a  deed  voidable 
under  certain  circumstances  may  be  made  valid ;  a  devise  to  a 
charitable  use  may  be  made  to  a  grantee  not  in  esse,  and  vest  when 
the  grantee  shall  exist,  policy  lost  or  not  lost ;"  and  adding,  ^^  this 
is  consistent  with  reason  and  justice,  and  is  supported  by  analogies 
of  the  law  in  other  cases."  After  these  general  remarks  we  shall 
consider  in  detail  what  interests  have  been  considered  insurable. 

»  See  Lucena  v.  Craufurd,  2  B.  &  P.  *  11  Q.  B.  D.  397. 

N.  R.  269,  302  ;  Barclay  v.  CoasiiiB,  2  ^  See  Foldom  v,  Mereh.  Mut.  Ins.  Co., 

East,  544.  38  Me.  414  ;    Howard   r.    Albany  Ins. 

«  42  Iowa,  11.  Co.,  3  Den.  (N.  Y.)301 ;  Chrisman  r. 

»  Carter  v.  Humboldt  F.  Ins.  Co.,  12  State  Ins.  Co.,  16  Dreg.  283.     See  ante, 

Iowa,  287  ;  Hooper  ?;.  Robinson,  8  Ins.  §§  4,  ].55. 

L.  J.  497  (U.  S.);  Nat.  Filtering  Oil  «  8  Ins.  L.  J.  497  (D.  Md.),  p.  501. 

Co.  V.  Cit.  Ins.  Co.,  106  N.  Y.  635.  '  1  Arnould  on  Ins.  (6th  Ed.),  59. 
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158.  One  who  has  agreed  to  sell  a  chattel,  but  who  has  neither 
sold  nor  delivered,  has  an  interest.^  So  the  seller  has  interest 
where,  after  receipt  of  part  of  the  price,  he  retains  the  property  as 
security  for  the  remainder.*  Or  where  there  is  a  contract  to  sell  to 
be  paid  for  on  delivery,  and  the  delivery  has  not  taken  place,  though 
the  goods  had  been  invoiced  and  inspected  ;'  or,  where  a  manufac- 
turer, he  has  interest  till  the  title  in  the  thing  made  passes  to  the 
buyer.*  Or,  where  he  is  to  place  an  article  in  the  buyer's  premises 
and  keep  it  in  repair  for  a  defined  period,  he  has  interest  on  a  loss 
before  completion  of  the  period.* 

159.  So  a  vendor  of  land  before  the  completion  of  the  sale  has 
interest.  Thus  a  vendor  before  conveyance  in  whom  the  title  was  to 
remain  till  payment  of  the  price  has  interest.*  Or  a  vendor  who 
has  agreed  to  sell,  but  has  not  conveyed  or  been  paid  the  price  in 
full.^  Or  a  vendor,  after  a  sale,  but  where  the  vendee  had  agreed 
to  secure  payment  of  the  purchase  by  a  bond  and  mortgage,  but 
which  was  unperformed.*  Or  where  the  vendor  has  at  the  time  of 
the  contract  of  sale  agreed  orally  to  assign  his  policy,  which  he  had 
not  done,  nor  had  the  price  been  paid.*  But  it  has  been  held  that 
a  vendor  who  has  been  paid  in  full,  but  has  not  yet  conveyed,  has 
no  interest,  as  he  only  retains  a  bare  legal  estate  without  any 
interest,  lien,  or  liability.**  It  was  decided  in  Pennsylvania  that  an 
insured  vendor,  who  had  taken  a  judgment  for  the  purchase- money 
from  the  vendee,  had  no  interest  in  the  property  after  the  sale  to 
sustain  a  recovery  from  the  insurer ;  because  the  judgment  was  not 
a  specific  but  only  a  general  lien,  and  he  had  no  interest  in  the 
property,  but  only  in  his  lien,  and  if  there  were  personal  property 

"  B«ll   V,  Fireraan'8   Ins.  Co.,  3  Rob.  (N.  Y.)  87  ;    Trumbull  v.  Portage  Co. 

(La.)  423.     See  Stuart  v.  Columbian  Mut.  Ins.   Co.,   12  Oh.  305;    Wood  v, 

los.  Co.,  2  Cr.  &  P.  442.  Northw.  Ins.  Co.,  46  N.  Y.  421  ;  Peo- 

'  Norcross  v.  Ins.   Cos.,  17   Pa.  St.  pie's  Ins.  Co.   v.  Straehle,  2  Cin.   S. 

42.<).  C.  R.  (Oh.)  186. 

*  ^tna   Ins.   Co.   v,  Jackson,  16  B.  ^  Hill     v,     Cumberland    Val.   Mut. 
Mon.  (Kj.)  242.  Proteo.  Co.,  59  Pa.  St.  474. 

*  See  Grant  v,  Parkinson  Ins.  Co.,  3  *  F.  &  M.  Ids.   Co.   v,  Morrison,   11 
B.  k  P.  85,  note.  Leigh  (Va.),  354. 

»  See  Appleby  ».  Myers,  L.  R.  2  C.  »  lb. 

P.    651 ;     Claperede     v.    Commercial  '°  New   South   Wales   Bk.   ».  North 

Union,  cited  in  Porter  on  Insurance,  63.  Brit.  &  Mercan.,  Etc.,  Co.,  2  New  South 

c  Tallmau  v.  Atlan.  Ins.  Co.,  3  Keys  Wales  L.  239. 
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the  debt  should  first  be  satisfied  out  of  it.^  And  where  A.,  who  is 
insured,  sells  to  B.  absolutely,  and  at  the  same  time  agrees  that  B. 
shall  try  to  resell  and  that  a  certain  share  of  the  proceeds  is  to  go 
to  A.  if  a  certain  limit  is  reached,  the  agreement  was  held  to  create 
a  personal  obligation  on  the  part  of  B.  only,  and  that  A.  had  no 
interest.^  It  was  held  in  the  Federal  Court  in  Rhode  Island  that 
a  parol  contract  by  a  feme  covert  to  convey  realty  without  her  hus- 
band joining  in  the  execution  is  void,  and  therefore  that  she  had 
interest  up  to  the  full  amount  in  the  realty  after  the  void  agree- 
ment.' And  in  Canada,  a  vendor  who  had  conveyed  in  fraud  of 
creditors,  was  held  to  have  interest.*  An  assignee  in  bankruptcy 
who,  under  an  order  of  Court,  had  made  a  sale  which  was  confirmed, 
but  which  order  was  rescinded  and  appeal  taken,  and  who  had  in- 
sured after  the  entry  of  the  order,  but  before  the  Court  had  in  the 
first  instance  confirmed  the  sale,  was  held  to  have  interest.* 

160.  A  buyer  has  an  interest  in  the  chattels  purchased,  but  not 
actually  identified  or  severed  from  a  general  depot,*  like  chattels 
contained  in  a  warehouse,  as  barrels  of  oil,^  or  bushels  of  wheat.* 
One  in  possession  of  goods  under  a  contract  of  sale  has  interest 
equal  to  the  amount  paid  by  him.*  The  holder  of  a  chattel  with  a 
conditional  right  of  possession  and  user  under  an  agreement  for  its 
purchase  by  paying  instalments  to  the  owner,  who  retains  the  title 
until  the  full  price  is  paid,  has  interest.^*  So  one  has  interest  who 
bought  certain  mules  for  a  company,  which  were  to  remain  his  prop- 
erty and  to  be  retained  by  him  in  possession  till  his  advances,  part 
of  which  were  made  for  them,  were  paid." 

A  great  variety  of  cases  has  arisen  as  to  the  precise  moment 
when  title  passes  in  executory  sales  of  goods,  which  is  often  a 


*  Grevemejer  w.  Sooth.  Mut.  F.  Ins. 
Co.,  62  Pa.  St.  340. 

'  Balow  r.  Teutonia  Farmers'  Mat. 
F.  Ins.  Co.,  77Mioh.  540. 

"  Perry  17.  Mechan.  Mat  Ins.  Co.,  11 
Fed.  R.  478  (D.  R.  I.). 

*  Pettigrew  v.  Grand  River  F.  Mut. 
Ass«r.,28  U.  C.  C.  Q.  70. 

5  Gill  r.  Can.  F.  &  M.  Ins.  Co.,  1  Out. 
R.  341. 

^  Camberland  Bone  Co.  r.  Andes  Ins. 
Co.,  64  Me.  466. 
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^  Mathewson  p.  Royal  Ins.  Co.,  16 
L.  Can.  J.  45. 

*  Boxv  Provinoial  Ins.  Co.,  18  Grant 
Ch.  (Can.)  280. 

^  Michael  t*.  St.  Loais  Mut.  F.  Ins. 
Co.,  17  Mo.  Ap.23. 

>o  Reed  v,  Williamsburg  City  F.  Ins. 
Co.,  74  Me.  537  ;  Kenny  v,  Clarkson,  1 
John.  (N.  Y.)  385 ;  Lasher  i;.  Northw. 
Nat.  Ins.  Co.,  65  How.  Pr.  (N,  Y.) 
324. 

11  Uolbrook  r.  St.  Paul  F.  k  M.  Ins. 
Co.,  25  Minn.  229. 


CHAP.  IV.] 


THE  THIXa  IKSURBD. 


[161. 


factor  as  to  the  question  of  interest.  For  the  most  part  these  be 
long  to  the  subject  of  marine  insurance,  but  a  number  of  them  are 
inserted  in  the  note.^ 

The  purchaser  under  an  oral  contract  of  sale  has  been  held  to 
have  an  insurable  interest  in  the  thing  sold,  notwithstanding  the 
Statute  of  Frauds.* 

161.  A  vendee  of  realty  has  an  insurable  interest,  and  it  has  been 
broadly  put,  that  where  the  vendee  has  any  direct  pecuniary  interest 
which  will  be  affected  by  the  loss,  he  has  suflBcient  interest.'  Thus  a 
vendee  of  realty  under  contract  of  sale  in  possession,  after  a  partial 
payment  of  the  price,  has  interest.^  Or  a  vendee  not  in  possession,  but 
who  had  paid  part  of  the  price.  ^  Or  a  vendee  under  a  valid  contract  to 
buy,  where  no  price  had  been  paid  or  possession  taken.*  Where  A.  ex- 
ecuted to  B.  a  bond  conditioned  to  make  a  title  to  realty  on  being 
paid  a  sum  at  a  certain  date,  and  B.  erected  thereon  a  mill,  it  was 
held  B.  had  insurable  interest  therein.^  Where  the  owner  conveyed 
to  a  fictitious  person,  and  then  reconveyed  in  the  latter's  name  to  the 
insured,  it  was  held  the  insured  took  through  the  last  conveyance 
and  had  an  interest,  though  the  first  conveyance  to  the  fictitious 
person  might  be  void,  as  the  vendor  could  convey  as  he  liked  to  a 
purchaser.*  In  Farmers'  &  Mechan.  Mut.  Ins.  Co.  t;.  Meches,*  the 
insured  contracted  to  purchase  the  premises  and  paid  one-fourth  of 
the  price,  but  subsequently  assigned  his  interest  under  the  contract 
to  his  vendor,  retaining  his  possession  under  a  parol  agreement  that 


>  Frac^ano  v.  Long,  4  B.  &  C.  219 ; 
Ebsworth  v.  Alliance  M.  In8.  Co.,  L.  R. 
8  C.  P.  596 ;  Inglis  r.  Stock,  10  A  p.  Cas. 
263 ;  9  Q.  B.  D.  708 ;  Chandler  r.  St. 
Paul  F.  &  M.  Ids.  Co.,  21  Minn.  85  ; 
Anderson  o,  Morice,  25  W.  R.  14  ;  Wil- 
liams r.  Ins.  Co.  of  N.  A.,  1  miton  (N. 
Y.),  345 ;  Fleming  v,  Ins.  Co.,  12  Pa. 
St.  391. 

'  Amsinck  v,  Amer.  Ins.  Co.,  129 
Mass.  185. 

*  Tjlerv.  iEtna  Ins.  Co.,  12  Weud. 
(N.Y.)  507  ;  Mut.  P.  Ins.  Co.  v,  Wag- 
ner, 15  Ins.  L.  J.  704  (Pa.)  ;  Colum- 
bian Ins.  Co.  V.  Lawrence,  2  Peters, 
25. 

**  Orange  Mill  Co.  r.  W«'8t.  Assnr. 
Co.,  118  in.  396;  Franklin  F.  Ins. 
Co.  V.  Martin,  40  N.  J.  L.  568 ;  JEiua. 


F.  Ins.  Co.  V,  Tyler,  16  Wend.  (N.Y.) 
385  ;  McGivney  v.  Phoenix  F.  Ins.  Co., 
1  lb.  85 ;  Lorillard  F.  Ins.  Co.  v.  Mc- 
CuUoch,  21  Oh.  St.  176  ;  Ramsey  v. 
Phoenix  Ins.  Co.,  2  Fed.  R.  429  (N.  D. 
N.Y.)  ;  Milligan  v,  Equit.  Ins.  Co.,  16 
U.  C.Q.  6. 314  ;  Humphrey  o,  Lond.  k 
Lancash.  Ins.  Co.,  2  Nov.  Scot.  Deo. 
39. 

^  Acer.  V.  Merch.  Ins.  Co.,  67  Barb. 
(N.Y.)  68. 

»  Brewer  v.  Herbert,  30  Md.  301  ; 
^tna  Ins.  Co.  v.  Miers,  5  Sneed  (Tenn), 
139. 

'  Ayres  v.  Hart.  F.  Ins.  Co.,  17  Iowa, 
176. 

•  David  V.  Williamsbnrgh  City  F. 
Ins.  Co.,  10  Ins.  L.J.  150  (N.Y.). 

»  10  W.  N.  C.  (Pa.)  306. 
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the  vendor  should  reconvey  to  him  upon  payment  of  a  stipulated 
sum,  and  it  was  held  the  vendee  had  an  insurable  interest.  Where 
A.  deeded  a  house  to  B.,  the  price  being  partly  in  cash  and  partly 
in  notes  payable  in  instalments,  retaining  the  vendor's  lien  for  the 
price,  and  B.  insured,  and  subsequently  to  the  loss,  but  antedating 
it,  an  executory  agreement  was  made  rescinding  the  contract  of  sale 
and  the  vendor's  lien  which  was  to  be  consummated  by  an  exchange 
of  deeds  and  notes  at  a  date  posterior  to  the  loss,  it  was  held  B. 
had  an  interest ;  for  though  the  sale  was  rescinded,  the  consum- 
mation of  the  agreement  of  rescission  was  not  to  take  place  till  after 
the  date  of  the  loss.^  It  has  been  held  in  Rhode  Island  that  an 
alienee  of  a  portion  of  land  belonging  to  a  married  woman,  under  a 
parol  contract  without  joinder  of  her  husband  in  execution,  who  had 
taken  a  policy  with  her,  had  no  interest,  as  the  conveyance  to  him 
was  void.'  But  a  vendee  in  possession  under  a  parol  agreement  with 
part  of  the  purchase-money  paid,  has  in  Rhode  Island  an  insurable 
interest.*  The  vendee  of  the  property  and  assignee  of  a  policy 
issued  to  the  vendor  may  sue  on  it,  though  the  sale  may  appear  to 
have  been  made  to  defeat  creditors,  and  the  title  is  only  colorable  ; 
for  it  is  for  creditors,  if  for  any  one,  to  set  aside.* 

162.  A  lessor  has  interest.'  So  a  lessor,  owning  the  greater 
portion  of  the  machinery  in  a  factory,  and  who  had  seized  on  other 
machinery  in  the  building  under  a  landlord's  warrant,  has  an  in- 
surable interest  in  the  whole.*  A  lessor  of  a  lot  has  interest  in  the 
buildings  erected  on  the  leased  ground  which  are  to  be  surrendered 
at  the  end  of  the  term.^  And  a  lessor  on  ground-rent,  who  has 
entered  till  the  arrears  should  be  paid.* 

163.  A  tenant  has  an  insurable  interest  during  the  lease.*  And 
so  has  a  tenant  from  year  to  year,  up  to  the  value  of  the  tenement 
occupied  during  the  unexpired  term.**^     So  a  tenant  of  a  homestead 

>  MoCutoheon  v,  Ingraham,  32  W.  ^  Mayor  of  New  York  v,  Exchange  P. 

Va.  378.  Ins.  Co.,  9  Bob.  (N.  Y.)  424;   10  lb. 

«  Perry  v.  Median.  Mat.  Ins.  Co.,  11  637. 

Fed.  R.  478  (D.  R.  J.).  •  Miltenberger  v.  Beaoom,  9  Pa.  St. 

*  Tuckerman  v.  Home  Ins.  Co.,  9  Rl  198. 

I.  414.  9  Ely  V.  Ely,  80  111.  532.     See  Ga. 

*  Crafts  V.  Un.  Mut.  F.  Ins.  Co.,  36    Home  Ins.  Co.  v.  Jones,  49  Miss.  SO; 
N.  H.  44.  Phila.  Tool  Co.  v.  Brit.-Amer.  Assur. 

6  Ely  w.  Ely,  80  IIU  532.  Co.,  132  Pa.  St.  236. 

8  Columbia  Ins.  Co.  r.  Cooper,  50  Pa.        *°  Niblo  w.  North  Amer.  F.  lus.  Co., 
St.  331.  1  Sandf.  /N.  Y.)  551. 
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leased  from  the  head  of  the  family  for  a  term  of  years,  who  had 
erected  valuable  improvements  thereon,  can  recover  the  value  there- 
of.^ Or  a  tenant  who  builds  on  leased  land  a  ginhouse  under  an 
agreement  that  at  the  end  of  the  term  the  lessor  shall  buy  at  a  price 
to  be  then  agreed  upon.'  Or  a  tenant  of  property,  conveyed  by 
him  to  the  lessor  to  secure  a  debt  for  a  term  of  years,  with  the 
privilege  of  purchasing  during  the  term.'  An  agreement  by  the 
tenant  to  insure  for  the  landlord's  benefit  gives  him  an  interest  to 
that  extent  ;*  the  value  of  the  property  he  is  bound  to  replace.* 

A  subtenant  has  an  insurable  interest.*  But  where  lessees 
of  a  farm  are  under  an  agreement  to  fodder  the  stock  with  the 
hay  grown  on  the  farm,  but  not  to  sell  it,  a  buyer  of  the  hay 
would  have  no  interest  therein.^  In  Canada,  a  tenant  of  glebe 
lands,  under  a  lease  with  covenants  for  further  renewals,  con- 
tinuing in  possession  after  death  of  the  lessor  and  induction  of 
his  successor  against  the  latter' s  will,  has  no  interest,  the  suc- 
cessor not  being  bound  by  the  covenant.*  An  insurance  of  realty 
held  under  a  verbal*  lease  for  life  in  consideration  of  the  payment 
of  taxes  and  insurance  may  be  perfectly  valid,  though  such  a  lease 
may  be  void,  as  that  is  a  matter  between  the  lessor  and  lessee, 
and  does  not  affect  the  insurer.'* 

164.  A  mortgagor  of  land  has  an  insurable  interest  up  to  the 
value  of  the  buildings  on  the  mortgaged  premises.'*  So  has  a  grantor 
of  land  conveyed  to  secure  a  debt,  with  an  agreement  or  a  clause  of 
defeasance.'*  The  mortgagor's  interest  continues  so  long  as  he 
holds  the  equity  of  redemption,  although  the  mortgagee  has  taken 

>  Creech  v.  Richards,  76  Oa.  36.  ^  Berry  r.  Amer.  Cent.  Ins.  Co.,  132 

>  Allen  V.  San  Mnt.  Ins.  Co.,  36  La.     N.  Y.  49. 

An.  767.  ^°  Hoiior6  v.  Lamar  F.   Ina.  Co.,  51 

*  Creigh ton  t;.  Homestead  F.  Ins.  Co.,  111.  409;  Lycom.  F.  Ins.  Co.  v.  Jack- 
17  Hun  (N.  Y.),  78.  son,    83   111.  302  ;    111.  F.  Ins.  Co.  v, 

*  Lawrence  v.  St.  Marks  F.  Ins.  Co.,  Stanton,    57    III.    354 ;    McDonald   v, 
43  Barb.  (N.  \\)  479.  Black,  20  Oh.  185. 

«  Imperial  F.  Ins.  Co.  v.  Murray,  73        »  Ins.  Co.  i\  Stinson,  103  U.  S.  25  ; 

Pa.  St.  13.  French  v.  Rogers,  16  N.  H.  177  ;  Foster 

^  Ga.   Home   Ins.  Co.  v.   Jones,   49  v.  Van  Reed,  70  N.  Y.  19. 
Miss.  80.  M  Walsh  v.  F.  Ass'n,  127  Mass.  383 ; 

^  Heald  V.  Builders'  Mnt.  F.  Ins.  Co.,  Kelly  v,  Liv.  &  Lond.  &  Globe  Ins.  Co., 

Ill  Mass.  38.  Stev.  Dig.  (N.  B.)  739. 

»  Shaw  V.  Phoenix  Ins.  Co.,  20  U. 
C.  C.  P.  170. 
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possession.^  And  it  has  been  held  that  this  interest  continues  after 
his  own  right  to  redeem  has  lapsed,  so  long  as  a  right  remains  in 
judgment  creditors  ;  for  while  this  right  continues,  it  is  possible  for 
him  to  procure  a  loan,  and  confess  judgment  as  security  therefor, 
and  thereby  create  a  right  to  redeem  ;  and  this  is  an  interest  affected 
by  the  loss  of,  or  damage  to,  the  mortgaged  buildings  by  fire.'  It 
has  been  decided,  under  the  New  York  practice,  that  a  sale  of 
the  mortgaged  premises  by  a  master  in  chancery  under  a  decree  of 
foreclosure  and  part  payment  of  the  purchase-money  extinguished 
the  mortgagor's  interest,  though  the  decree  had  not  been  enrolled 
and  no  deed  given ;  as  the  sale  passed  the  present  interest  and  the 
deed  would  relate  back  to  the  sale.*  Where  a  sale  under  fore- 
closure proceedings  has  been  vacated  by  the  Court,  on  appeal,  the 
interest  of  the  mortgagor  becomes  the  same  as  before  the  sale.^  In 
Waring  v.  Loder,*  a  mortgagee  with  a  bond  was  authorized  to  in- 
sure, the  premium  to  be  part  of  the  mortgage  debt ;  the  mortgagor 
sold  the  premises,  and  later  the  assignee  of  the  mortgage  foreclosed, 
and  the  sale  bringing  less  than  the  debt,  judgment  was  entered  for 
the  deficiency  ;  before  its  entry  a  fire  occurred,  and  it  was  held  that 
after  the  sale  of  the  premises  the  mortgagor  was  liable  on  his  bond 
for  the  deficiency,  and  therefore  had  an  interest,  and  that  the 
mortgagee  insuring  for  the  benefit  of  the  mortgagor  could  recover. 
Jn  Pelligrew  v.  Grand  River  Farmers'  Mut.  Assur.  Co.,*  A.  pur- 
chased realty  from  his  father,  raising  the  money  by  a  mortgage,  and 
in  consequence  of  a  threatened  suit  ^^  about  a  girl"  he  reconveyed 
the  property  to  his  father  subject  to  the  mortgage  for  a  small  sum, 
but  continued  to  reside  there,  and  insured,  and  it  was  held  the  son 
had  an  interest ;  and  as  the  threatened  suit  had  not  been  brought, 
and  though  the  father  might  be  a  bare  trustee,  yet  as  he  was  willing 
to  reconvey  to  his  son,  the  insurance  company  could  not  set  up  the 
defence  of  a  fraudulent  immoral  conveyance  as  between  A.  and  his 
father,  or  presume  that  he  would  set  up  that  defence  and  refuse  to 
reconvey.    A  mortgagor  of  a  chattel  has,  also,  an  insurable  interest, 

1  Essex  Sav.  Bk.  v.  Meriden  F.  Ins.  >  McLaren  v.  Hartford  F.  Ins.  Co.,  5 

Co.,  57  Conn.  335  ;  Stephens  ».  lU.  Mut.  N.  Y.  151. 

F.  Ins.  Co.,43Ill.  327;Conet'.  Niag.  F.  «  Richland    Co.    Mut.    Ins.   Co.    r. 

Ins.  Co.,  60  N.  Y.  619;  iEtna  F.  Ins.  Sampson,  12  Ins.  L.  J.  283  (Oh.). 

Co.  V,  Miers,  5  Sneed  (Tenn.),  139.  «  53  N.  Y.  581. 

«  Cone  V,  Niagara  F.  Ins.  Co.,  60  N.  «  28  U.  C.  C.  P.  70. 
Y.  619. 
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though  mortgaged  up  to  its  value  in  full,^  so  long  as  he  holds 
the  equity  of  redemption.'  And  a  pledgor  of  personalty  has  in 
terest.* 

165.  The  mortgagee  of  realty  has  an  insurable  interest.^  A 
mortgagee  not  in  possession  has  interest,^  though  the  note  the  mort- 
gage secures  is  pledged.*  So  where  a  mortgagee  indorses  the  note 
which  the  mortgage  secures  and  assigns  the  mortgage  to  secure  it, 
the  assignee  has  interest.^  The  interest  of  the  mortgagee  is  up  to 
his  debt.*  And  when  the  mortgagee  forecloses  his  interest  is  at  an 
end.*  Where  the  mortgage  is  to  secure  future  advances,  after  they 
are  made  this  liability  enables  the  insured  mortgagee  to  recover.'* 
Where  a  mortgagee  insures  a  particular  mortgage  the  policy  will 
not  include  others  he  may  have  on  the  premises.'^  In  Bradford 
r.  Greenwich  Ins.  Co.,**  it  was  mooted  whether,  after  payment 
of  the  mortgage  debt,  the  insurance  can  be  collected  for  the  mort- 
gagor, when,  though  in  the  name  of  ttie  mortgagee,  the  mort- 
gagor pays  the  premium.  In  Bank  of  New  South  Wales  v.  Royal 
Ins.  Co.,**  however,  the  Court  doubted  whether  a  company  could  de- 
cline to  settle  a  loss  with  mortgagees  on  the  ground  that  the  mort- 
gage money  had  been  paid.  In  Massachusetts,  however,  it  was 
held  a  mortgagee's  right  to  recover  is  not  affected  by  the  replace- 
ment of  the  loss  by  the  owner  of  the  equity  of  redemption.*^  But 
in  the  Federal  Court  in  the  Northern  District  of  Illinois  a  policy 
by  the  mortgagor  payable  to  the  mortgagee  was  held  only  to  pro- 

1  Higginson   r.   Dall,  13  Mass.  96;        >  Williams  v.  Cincinnati   Ins.  Co., 

Appleton  Ins.  Co.  v,  Brit.-Amer.  Assur.  Wr.  (Oh.)  542. 
Co.,  46  Wis.  23.  «  lb. 

>  Allen  V,  Franklin   F.  Ins.  Co.,  9         ^  Williams  v,   Roger  Williams  Ins. 

How.  Pr.  (N.  Y.)  501.  Co.,  107  Mass.  377. 

'  Nussbaam  v.  North.  Ins.  Co.,  37        '  Hadley  v.  N.  H.  F.  Ins.  Co.,  55  N. 

Fed.  R.  524  (S.  D.  Ga.).  H.    110;   Thornton  v.  Enterprise  Ins. 

*  Honore  v.  Lamar  F.  Ins.  Co.,    51  Co.,  71  Pa.  St.  234. 
111.409  ;  III.  F.  Ins.  Co.  v.  Stanton,  57        *  Gaskin  v.  Phoenix  Ins.  Co.,  6  Allen 

111.354;    Eellar  v.  Meroh.  Ins.  Co.,  7  (N.  B.),  429. 
La.  An.  29;    Parks  v.  Hart.  Ins.  Co.,       ^  Rex  v,  Ins.  Co.,  2  Phila.  357. 
100  Mo.  373 ;  Sussex  Co.  Mnt.  Ins.  Co.       'i  Smith  v,  Columbia  Ins.  Co.,  17  Pa. 

f.  Woodruff,  2  Dutch.  (N.  J.)  541 ;   Mc-  St.  253. 
Donald  v.  Black,  20  Oh.  185  ;   Greve-       »  8  Abb.  Pr.  (N.  Y.)  261. 
meyer  v.  Southern  Mut.  F.  Ins.  Co.,  62       <»  9  Ins.  L.  J.  930  (British  Empire.) 
Pa.  St.  340  ;  Appleton  Ins.  Co.  r.  Brit.       "  Foster  r.  Equit.  Mut.  F.  Ins.  Co.,  2 

Amer.  Assur.  Co.,  46  Wis.  23.  Gray  (Mass.),  216. 
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tect  the  mortgagee's  interest,  and  if  a  third  party  restore  the  loss 
the  mortgagee  cannot  recover.^  In  Pennsylvania,  where  a  mort- 
gage is  made  to  secure  advances  on  a  building  and  partly  for  the 
price  of  the  land,  the  mortgagee  can  recover  the  whole  insurance 
and  is  not  obliged  to  look  to  the  land.^  And  in  Indiana,  in  JEtn^k 
Ins.  Co.  v.  Baker,'  where  the  mortgagee  took  out  a  policy  on  his 
interest  for  the  mortgagor's  benefit  under  an  agreement  that  the 
money  shall  be  applied  to  reduce  the  debt,  it  was  held  no  defence 
that  the  land  without  the  buildings  was  security,  or  that  the  mort- 
gagor had  replaced  them.  In  the  Court  of  Appeals  in  England,  in 
Westminster  P.  Office  v,  Glasgow  Provident  Invest.  Soc.,*  A.  in- 
sured bonds  of  his  secured  by  realty,  prior  securities  on  the  same 
premises  having  been  given  by  the  owner  to  other  creditors,  who 
had  also  insured  in  other  oflBces.  The  prior  creditors  on  a  partial 
loss  were  paid  enough  to  reinstate,  but  did  not  do  so.  Before  the 
loss  the  realty  was  enough  for  all  the  bonds,  but  afterwards  it  was 
not  enough  for  the  balance  of  the  prior  securities  and  none  for  A.'s 
bonds  ;  and  it  was  held  A.  was  entitled  to  recover  in  full. 

A  policy  in  which  the  mortgagee  is  named  as  the  insured  is  not 
conclusive  evidence  that  the  mortgage  debt  alone  is  insured.' 
Where  the  mortgagee  procures  a  policy  insuring  the  mortgagor  "  in 
case  of  loss,  insurance  to  be  paid  to  the  mortgagee,"  the  latter 
obtaining  and  paying  the  premiums  on  the  policy  with  the  mort- 
gagor's consent,  it  was  held  that  he  could  recover  the  interest  of  the 
mortgagor  as  well  as  his  own.' 

Where  the  policy  issues  to  the  mortgagor,  loss  payable  to  the 
mortgagee,  and  the  property  merges  in  the  latter  as  owner,  it  has 
been  held  that  he  can  recover  in  fuU.^  In  Bartlett  v.  Iowa  State 
Ins.  Co.,'  the  policy  issued  to  the  husband  on  property  the  wife 
held  as  mortgagee,  the  loss  being  made  payable  to  her  as  mort- 
gagee ;  after  the  loss  the  husband  transferred  the  lot  on  which  the 
building  stood  to  her  in  consideration  of  the  mortgage  debt  which 

*  Fripmansdorf    v.   Watertown  Ins.        *  Chamberlain  v.  N.  H.  F.  Ins.  Co., 
Co.,  9  Biss.  167  (N.  D.  III.).  55  N.  H.  249. 

«  Rex  V,  Ins.  Cos.,  2  Pliila.  357.  '  Biddeford    Sav.  Bk.   v,   Dwelling- 

*  71  Ind.  102.  House  Ins.  Co.,  81  Me.  56b'. 

*  13  Ap.  Caa.  699.  »  77  Iowa,  86. 

*  Thornton  v.  Enterprise  Ins.  Co.,  71 
Pa.  St.  234. 
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was  cancelled  ;  and  it  was  held  she  could  recover,  as  the  transac- 
tion after  the  loss  had  not  divested  her  right.  It  has  been  held  a 
mortgagee  of  realty,  owned  by  an  infant,  can  recover  on  a  policy 
securing  the  infant  as  owner,  the  loss  being  payable  to  the  mort- 
gagee ;  for  if  the  mortgagee  furnished  proofs  for  both,  and  had 
authority  to  insure,  he  could  recover,  and  if  he  had  no  powfer  to  in- 
sure for  the  infant's  interest,  the  policy  was  good  qiia  the  mortgagee,^ 
The  mortgagee  of  a  chattel  may  also  insure,'  though  the  mort- 
gagor remain  in  possession ;  and  where  a  mortgagor  of  a  chattel 
insured,  loss  payable  to  the  mortgagee,  and  the  policy  issued  after 
the  mortgagee's  title  had  become  absolute,  the  Court  held  the  entire 
property  was  insured  and  not  merely  the  mortgage  interest.' 

166.  A  pledge  may  be  insured  and  a  recovery  had  up  to  the 
pledgee's  interest.  For  example,  goods  held  as  collateral  under  a 
warehouse  receipt.*  And  it  has  been  held  in  Canada  that  the  credi- 
tor who  has  insured  property  pledged  for  debt,  and  has  been  paid 
in  part  by  receipt  of  insurance  money,  can  only  recover  the  balance 
due,  including  premium  and  interest/ 

167.  A  lien  is  the  subject  of  insurance.*  As  for  example,  a  lien 
on  goods  on  board  a  ship,^  or  a  mechanic's  lien  may  be  insured.' 
And  where  the  materialman  has  a  subsisting  lien  in  the  time  inter- 
mediate between  the  furnishing  of  materials  and  filing  of  the  claim 
he  has  an  interest,  though  no  claim  of  record  be  filed.*  One  having 
a  mechanic's  lien  on  buildings  erected  on  mortgaged  land  has  an  in- 
terest therein,  limited  by  the  value  of  the  buildings  and  the  amount 
of  his  claim  against  the  owner  of  the  equity  of  redemption;  as  what 


*  Graham  r.  Phoenix  Iron  Co.,  17 
Hun  (N.  Y.),  156. 

'  Ogden  17.  Montreal  Ins.  Co.,  3  U.  C. 
C.  P.  497 ;  Crawford  u.  St.  Lawrence 
Ins.  Co.,  8  U.  C.  a.  B.  135  ;  Soatcherd 
r.  Equit.  Fire  Ins.  Co.,  8  U.  C.  C.  P. 
415. 

'  Smith  c.  Exchange  F.  Ins.  Co.,  8 
J.  &S.  (N.  Y.)492. 

«  Wilson  u.  Cit.  Ins.  Co.,  19  L.  Can. 
J.  175.  See  Stanton  v,  ^tna  Ins.  Co., 
17  L.  Can.  J.  281. 

^  Arcbambanlt  v.  Lamere,  26  L.  Can. 
J.  236. 

■  Hart.  Ins.  Co.  v.  Haas,  87  Ky.  531 ; 


Parks  V,  Hart.  Ins.  Co.,  100  Mo.  373  ; 
Malcher  r.  King  William's  Town  F. 
&  M.  Ins.  Co.,  3  Buchanan  (Cape  Glood 
Hope),  271. 

^  Russell  17.  Union  Ins.  Co.,  4  Dall. 
(Pa.)  421  ;  Hancox  v.  Fishing  Ins.  Co., 
3  Sum.  132  (D.  Mass.). 

»  Carter  r.  Humlwldt  F.  Ins.  Co.,  12 
Iowa,  287  ;  Stout  v.  City  F.  Ins.  Co.,  12 
lb.  371  ;  Franklin  F.  Ins.  Co.  t-.  Coates, 
14  Md.  285  ;  Ins.  Co.  i\  Stin8on,103  U. 
S.  25. 

'  Franklin  F.  Ins.  Co.  v.  Coates,  14 
Md.  285. 
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he  may  realize  is  not  material.^  It  has  been  held  that  it  makes  no 
diflference  if  the  lien-holder  can  parsue  his  debtor  personally  for  the 
debt  on  account  of  which  the  lien  attached  ;'  or  that  subsequently 
to  the  loss  he  abandon  the  lien  proceedings  ;'  or  that  a  third  party 
could  set  up  a  claim  to  defeat  an  interest  on  the  lien  from  lap^e  of 
time.*  '  A  judgment  creditor  with  an  attachment^  followed  by  a  levy 
begun  but  not  completed,  need  not  account  to  his  debtor  on  a  loss 
and  payment  of  the  policy  money.* 

It  has  been  held  the  holder  of  a  general  bond  has  not  a  special 
interest  in  the  property  of  his  debtor  not  especially  affected  by  the 
bond.*  But  in  Oregon  it  was  held  a  general  lien  gave  the  creditor 
an  interest,  on  the  ground,  as  Deady,  J.,  remarked,  that  ^^  though  he 
has  no  legal  or  equitable  title  to  or  interest  in  the  property,  he  cer- 
tainly sustains  such  a  relation  thereto  that  any  injury  to  it  would 
cause  a  corresponding  loss  to  him  ;  and  nothing  more  than  this  can 
be  said  of  the  right  of  a  mortgagee,  mechanic,  or  even  the  legal 
owner  to  insure;"  but  the  Court  held  that  on  a  loss  he  must  show 
that  the  debtor  had  not  sufficient  personalty  out  of  which  the  debt 
could  be  satisfied.^  A  creditor  who  had  advanced  the  vendee  part 
of  the  money  to  buy  a  mill  in  possession,  with  a  warrant  of  attorney 
to  dispose  of  it,  was  held  to  have  interest.*  The  right  to  individual 
advances  made  by  trustees  to  a  road  held  by  them  as  trustees,  was 
seemingly  held  not  insurable  till  they  are  ascertained  by  a  decree  of 
the  Court,  as  too  uncertain.*  In  the  District  of  Arthabaska,  Canada, 
it  was  held  that  a  ^'  creancier  chirographaire"  had  not  an  insurable 
interest  in  the  goods  in  the  shop  of  his  debtor," 

168.  A  carpenter  or  a  builder  erecting  or  repairing  a  building,  to 
receive  compensation  on  performance,  has  an  interest."     And  as  a 


>  Security  F.  Ids.  Co.  v.  Kj.  M.  &  P. 
InB.  Co.,  7  Bush  (Kj.),  81. 

'  Hancox  v.  Fishing  Ins.  Co.,  3 Sam. 
132  (D.  Mass.). 

s  Ins.  Co.  V,  Stinson,  103  U.  S.  26. 

*  Hart.  Ins.  Co.  t;.  Haas,  87  Kj.  531. 
B  Internat.  Trust  Co.  v.  Boardman, 

149  Mass.  158. 

•  MalcUer  v.  King  William's  Town 
F.  &  M.  Ins.  Co.,  3  Buchanan  (Cape 
Good  Hope),  271. 
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'  Spare  r.  Home  Mat.  F.  Ins.  Co.,  8 
Sawyer,  618  (D.  Or.). 

B  Brngger  v.  State  Invest.  Ins.  Cow,  5 
Saw.  304  (D.  Or.).  See  Malchet-  v.  King 
William's  Town  P.  &  M.  Ins.  Co.,  3 
Bach.  (Cape  Good  Hope)  271. 

»  Bishop  V.  Clay  F.  Ins.  Co.,  49  Conn. 
167. 

^  Hunt  V,  Home  Ins.  Co.,  3  Rev.  L^^. 
(Can.)  455. 

"  Protec.  Ins.  Co.  r.  Hall,  15  B.  Men. 
(Ky.)  411. 
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rule,  where  a  house  is  to  be  built  for  a  fixed  price  payable  ininstal- 
meDts,  the  contract  is  entire,  and  the  builder  has  an  interest  till  the 
completion  of  the  job.^  But  the  interest  under  a  building  contract  does 
not  include  an  interest  in  materials  supplied  to  the  builder  which  are 
not  put  on  the  building.  Thus  in  Eichelberger  v.  Miller,^  A.  agreed 
with  B.  to  do  the  carpenter's  work  on  a  dwelling-house  about  to  be 
erected,  all  work  to  be  paid  for  as  it  progressed  by  the  architect's 
order  to  A.  on  B.,  who  furnished  the  lumber,  which  was  sent  to 
A.'s  shop  to  be  prepared  for  the  house,  and  B.insured.  It  was  held  the 
contract  meant  that  A.  should  be  paid  only  when  the  carpenter's  work 
had  actually  been  put  on  the  house,  and  that  B.  was  not  liable  to  A. 
for  money  had  and  received,  though  he  had  insured  and  been  paid 
for  his  lumber ;  though  A.  had  also  an  interest  in  the  lumber  as 
bailee.  A  contractor  moving  another's  portable  house  has  an  insur- 
able interest.' 

169.  Where  there  is  an  annuity  on  land,  the  annuitant  may  insure 
the  growing  payments  as  well  as  the  arrears.^  One  who  has  given 
a  bond  for  the  forthcoming  of  a  boat,  which  had  been  attached,  and 
which  was  released  and  navigated  under  the  authority  of  the  bonds- 
man, has  an  interest  in  the  boat.' 

170.  A  common  carrier  has  an  insurable  interest  in  goods  com- 
mitted to  him  for  carriage.*  But  if  for  some  reason  the  carrier 
would  not  be  liable  for  the  loss,  it  must  appear  that  the  insurance 
was  intended  to  cover  the  shipper's  interest  in  the  goods,  and  not 
only  the  carrier's  interest  in  them.  Thus  in  Duncan  v.  Sun  Mut. 
Ins.  Co.,^  where  a  policy  issued  to  a  president  of  a  railway  com- 
pany on  merchandise  in  the  depots,  etc.,  with  the  goods  in  trust, 
etc.,  clause,  and  a  customer  had  left  a  cargo  of  wine  at  the  depot, 
which,  after  a  due  transportation  by  the  company  to  wharves  for 
shipping,  was  burnt,  the  railway  company  not  being  liable  by  the 
law  for  this  loss,  it  was  held,  there  being  no  evidence  to  show  that 

I  See  Commer.  F.  Ins.  Co.  v.  Capital  '  Firemen's  Inti.  Co.  v.  Powell,  13  B. 

City  F.  Ins.  Co.,  81  Ala.  320;  Super-  Mon.  (Ey.)  311. 

intendent  of  Pablic  Schools  v.  Bennett,  >  Crowley  v.  Cohen,  3  B.  &  Ad.  478  ; 

27  N.  J.  L.  513.  Savage  v.  Corn  Exchange  F.,  Etc.,  Co., 

*  20  Md.  332.  4  Bos.  (N.Y.)  1 ;  Chase  u.  Wash.  Mat. 

*  Planters    &    Merch.    Ins.    Co.     v,  Ins.  Co.,  12  Barb.  (N.Y.)  595  :  Lancas- 
Thnrston,  93  Ala.  256.  ter  Mills  v.  Merch.  Cotton  Press  Co., 

*  Ex  parte  Day,  7  Ves.  301.  89  Tenn.  1. 

7  12  La.  An.  486. 
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the  customer's  individual  interest  was  covered,  that  his  loss  could 
not  be  indemnified,  as  the  company  was  not  liable.  But  in  England, 
where  a  carrier,  who  was  not  liable  for  a  loss  on  the  goods  shipped, 
because  over  the  value  of  10j6  and  not  so  declared,  etc.,  by  reason 
of  the  Carrier's  Acts  of  2  Geo.  IV.  and  1  Wm.  IV.,  c.  68,  had  in- 
sured goods  carried  as  his  own  and  held  in  trust,  etc  ,  it  was  held 
he  could  recover  on  the  particular  shipper's  goods,  for  though  not 
legally  responsible  to  the  shipper  by  the  Act,  he  might  pay  the 
shipper  for  the  loss,  and  the  shipper  might  very  well  have  omitted 
to  declare  the  value  of  his  goods,  relying  on  the  policy,  with  which 
conduct  the  insurer  had  nothing  to  do.^ 

171.  So  also  an  agent  having  the  custody  of  goods  and  liable  to 
account  to  his  principal  for  goods  may  insure.'  And  he  may  do  so 
in  his  own  name  either  by  a  policy  for  whom  it  may  concern,  or  as 
trustee.'  But  a  mere  agent  with  no  lien  for  advances  or  commis- 
sions and  not  having  the  custody  or  possession  has  no  interest  ;^  as 
an  agent  without  interest  cannot  insure  on  his  own  account,*  unless 
he  states  that  he  acts  for  his  principal  and  is  acknowledged  by 
him.^  A  bailee  may  insure  up  to  his  own  interest,  or,  on  stating 
it,  as  agent  for  others.^  So  a  commission  merchant  may  insure  the 
goods  held  on  commission  up  to  his  interest,^  as  well  as  take  poli- 
cies on  goods  in  trust,  etc.,  for  his  principal  in  his  own  name.*  So 
a  consignee  may  insure  up  to  his  advances  ;'^  or  commission ;''  or 


»  Lond.  &  N.  W.  R'y  Co.  v.  Glyn,  1 
E.  &  £.  652. 

*  O'Connor  v.  Imperial  Ins.  Co.,  14 
L.  Can.  J.  219;  JStna  Ins.  Co.  v, 
Jackson,  16  B.  Mou.  (Ky.)  242;  Kline 
V.  Queen  Ins.  Co.,  7  Hun  (N.Y.),  267. 

*  Sturm  r.  Allan.  Mut.  Ins.  Co.,  63 
N.  Y.  77  ;  Bobbin  i\  Lond.  &  Liv.  & 
Globe  Ins.  Co.,  66  N.  C.  70;  Sheppard 
V.  Peabody  Ins.  Co.,  21  W.  Va.  368 ; 
Castnerr.Farmerii'  Ins.  Co., 46  Mich.  15. 

*  Seagrave  v.  Un.  M.  Ins.  Co.,  L.  R. 
1  C.  P.  305. 

*  Sawyer  i\  Mayhew,  51  Me.  398. 

*  Freeman  v,  Fulton  F.  Ins.  Co.,  38 
Barb.  (N.Y.)  247. 

»  Stillwood  V.  Staples,  19  N.  Y.  401 ; 
Hooper  r.  Robinson,  8  Ins.  L.  J.  (Md.) 
497. 

It^O 


'  Waring  v.  Indemnity  F.  Ins.  Co., 
45  N.  Y.  606  ;  De  Forest  v.  Fulton  F. 
Ins.  Co.,  1  Hall  (N.Y.),  84. 

B  Waring  v.  Indemnity  F.  Ins.  Co., 
45  N.  Y.  606;  De  Forest  i;.  Fulton  F. 
Ins.  Co.,  1  HaU(N.Y.),  84. 

10  Sargent  v.  Morris,  3  B.  &  Al.  277  ; 
Ebsworth  n.  Alliance  M.  Ins.  Co.,  L.  R.  8 
P.  C.  596  ;  Wolff  v.  Horncaatle,  1  B.  & 
P.  316  ;  Williams  v.  Crescent  Ins.  Co., 
15  La.  An.  651  ;  Hough  v.  People's  F. 
Ins.  Co.,  36  Md.  399  ;  Hooper  v.  Robin- 
son, 8  Ins.  L.  J.  (Md.)  497;  Bank  r. 
Bicknell,  1  Cliff.  85;  Aldrich  r.  Equit. 
Safety  Ins.  Co.,  1  W.  &  Minot,  272 ; 
Cusack  v.  Mat.  Ins.  Co.,  6  L.  Can.  J. 
97;  Shaw  v.  JRiua,  Ins.  Co.,  49  Mo. 
578. 

"  iBtna  Ins.  Co.  v.  Jackson,  16  B. 
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even  may  insure  goods  on  a  voyage  where  a  commission  was  ex- 
pected and  they  had  been  consigned  for  sale  and  had  been  shipped 
to  him.*  Where,  on  instructions  from  the  consignor  to  insure,  the 
consignee  insured  in  his  own  name,  in  a  suit  on  the  policy  the  latter 
was  allowed  to  show  he  had  insured  as  trastee  for  the  consignor.' 

It  has  been  held  a  consignee  may  also  by  the  clause,  ^'  goods 
his  own  or  held  in  trust  or  on  commission,  or  for  whom  it  may  con- 
cern," etc.,  protect  his  principal  and  recover  on  an  averment  of 
interest  in  liis  own  name,  holding  all  beyond  his  own  claim  as 
trustee  for  his  principal.'  The  leading  American  case  of  De  Forest 
V.  Fulton  F.  Ins.  Co.,*  in  the  New  York  Superior  Court,  supports 
this  doctrine.  In  Maryland  the  Court  stated  broadly  the  doctrine 
that  one  who  has  the  custody,  care,  or  possession  as  consignee  may 
insure  in  his  own  name,  though  he  has  no  pecuniary  interest  and  is 
not  responsible  for  its  safe-keeping,  provided  there  be  a  subsequent 
adoption  by  the  consignor.*  And  by  a  divided  Court  the  English 
case  of  Ebs worth  v.  Alliance  M.  Ins.  Co.,*  followed  De  Forest  v. 
Fulton  F.  Ins.  Co.,^  in  the  Court  in  banc,  Bovil,  C.  J.,  and  Denman, 
J.,  favoring  the  above  rule,  and  Brett  and  Keating,  J  J.,  dissent- 
ing, the  Judges  arguing  the  point  with  great  ability.  Amould  and 
Parsons  also  favored  the  above  rule,  while  Duer  doubted  it. 

The  author  of  this  treatise  would,  however,  humbly  suggest 
that  the  judgments  in  the  above  cases  depend  perhaps  rather  on  a 
rule  of  convenience  than  a  strictly  logical  principle  of  law.  Of 
course,  a  consignee  may  insure  his  principal's  goods  up  to  his 
own  interest ;  but  with  the  title  to  the  goods  in  the  principal  why 
may  he  insure  and  recover  in  his  own  name  on  behalf  of  his  princi- 
pal, because  he  himself  happens  to  have  also  an  interest  in  the  pro- 


Mon.  (Ky.)  242;  De  Forest  r.  Fulton 
F.  Ins.  Co.,  I  Hall  (N.Y.),  84.  See 
Bank  r.  Blcknell,  1  Cliff.  (D.  Me.)  85 ; 
Shaw  p.  iEtna  Ins.  Co.,  49  Mo.  578. 

'  Patnam  v.  Mercant.  Ins.  Co.,  5 
Met.  (Mass.)  391. 

'  Shaw   V.   iEtna   Ins.  Co.,  49  Mo. 

'  Ebsworth  v.  Alliance  M.  Ins.  Co., 
L.  B.  8  C.  P.  596  ;  Miua  Ins.  Co.  r. 
Jackson,  16  B.  Mon.  (Ky.)  242  ;  Hough 
V.  People's  F.    lus.  Co.,  36  Md.  399  ; 

11 


Hooper  v,  RoMnson,  8  Ins.  L.  J.  497 
(Md.);  Castner  t;.  Farmers^  Mut.  F.  Ins. 
Co.,  46  Mich.  15  ;  De  Forest  v.  Fulton 
F.  Ins.  Co.,  1  Hall  (N.Y.),  84;  Sturm 
V.  Allan.  Mut.  Ins.  Co.,  63  N.  Y.  77. 
See  Bank  u.  Bickuell,  1  Cliff.  1  (D. 
Me.). 

*  Supra. 

*  Fire  Ins.  Ass'n  i\  Merch.  &  Miners' 
Transp.  Co.,  66  Md.  339. 

*  L.  R.  8  C.  P.  596. 
^  Supra. 
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perty  of  his  principal  ?  His  liability  to  hand  the  surplus  back  to 
his  principal  is  no  answer  in  a  Court  of  law,  for  with  that  the  in- 
surer has  nothing  to  do.  Where  the  consignee  holds  the  bill  of 
lading  he  is  then  the  legal  owner,  and  may  possibly  insure  the  whole 
property,  but  if  a  consignee  without  interest  cannot  insure  at  all, 
how  then  logically  can  one  who  happens  to  have  an  interest  for 
advances,  etc.,  insure  beyond  that  ?  The  case  of  carriers,  of  course, 
stands  on  a  different  basis,  as  they  are  themselves  insurers  and 
therefore  have  an  interest  in  the  whole  amount.  Possibly  agents 
and  consignees  who  must  account  for  goods  negligently  lost  may 
insure  ;  but,  admitting  they  could  insure  the  whole  amount,  how 
could  they  recover  beyond  their  liability  to  account  ? 

Factors  may  insure  up  to  their  liens,  etc.,^  and  likewise  in  own  name 
and  hold  as  trustees  for  their  principal  the  surplus  over  their  pecuniary 
interest.'  And  in  Maryland,  a  factor  who  has  no  pecuniary  interest 
may  insure  and  hold  for  his  principal.*  A  warehouseman  certainly  in 
England,  Maryland,  and  New  York,  and  probably  generally,  can 
presumably  insure  the  whole  property  and  recover  up  to  his  claim 
or  lien  on  the  fund  for  himself  and  hold  any  surplus  for  owner.^ 
In  Baxter  V.  Hartford  F.  Ins.  Co.,*  Gresham,  D.  J.,  allowed  the 
recovery  in  full  of  a  loss  on  wheat  by  a  warehouseman,  on  the 
ground  that  the  warehouseman  might  own  the  whole  of  the  wheat  in 
a  warehouse ;  for,  though  he  was  only  liable  to  account  for  a  cer- 
tain  amount,  he  was  not  bound  to  account  for  any  specific  wheat,  and 
as  it  constantly  shifted  he  would  have  an  interest  in  all  in  the  ware- 
house ;  and  even  if  a  particular  depositor  owned  any  specific  wheat, 
a  recovery  lay,  because  the  warehouseman  could  protect  himself 
against  the  negligence  of  his  employ^ ;  and  apparently  the  Court 
thought  the  warehouseman  could  in  any  event  recover  to  the  full 
value  of  the  wheat  even  if  a  depositor  had  an  interest  therein  as 
owner  to  part  of  it.  In  Ins.  Co.  v.  Thompson,*  where  A.  &  Co.  in- 
sured whiskey  their  own  and  held  in  trust,  including  the  government 
tax  thereon  for  which  they  might  be  liable,  and  for  which  were 

1  Hooper    v.  Robinson,  8  Ins.  L.  J.  '  See    F.    Ins.    As8*n   v.   Merch.    k. 

4d7  (Md.).  Miners'    Trans.    Co.,  66  Md.  339  ;  De 

>  Shoenfeld  r.  Fleisher,  73  III.  4m  ;  Forest   v.  Falton  F.    Ins.  Co.,  1    Hall 

Castner  v.  Farmers^   Mnt.  F.  Ins.  Co.,  (N.  Y.),  84;  Richmond  v.  Niag.  F.  Ins. 

46  Mich.  15.  Co.,  79  N.Y.,  230. 

s  Fire  Ins.  Ass'n  v.  Merch.  &  Miners'  >  12  Fed.  R.  481  (D.  Ind.) 

Trans.  Co.,  66  Md.  339.  «  95  U.  S.  547.     Bee;io«,  §  636. 
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SO  liable  od  the  bond  of  the  distiller  in  whose  warehouse  the  whiskey 
was,  and  on  a  loss  the  money  was  paid  apart  from  the  tax.  Subse- 
quently judgment  was  obtained  against  A.  &  Co.  on  their  bond  for 
taxes,  and  in  a  suit  against  the  insurance  company  it  was  held  liable, 
as  A.  &  Co.'s  interest  in  the  whiskey  by  reason  of  their  liability  to 
pay  the  government  tax  was  insurable. 

172.  It  has  been  held  a  receiver  in  a  sound  discretion  without 
leave  of  Court  may  insure  the  property  for  the  benefit  of  creditors.* 
So  a  receiver  of  property  conveyed  in  fraud  of  creditors  has  interest, 
and  he  can  hold  the  money  against  the  creditors.'  An  assignee  for 
the  benefit  of  creditors  or  in  bankruptcy  may  insure.*  And  in 
Michigan,  under  the  statute,^  after  accepting  the  assignment  he  can 
insure  before  he  has  filed  his  official  bond  to  protect  the  estate.' 
But  a  defective  assignment  was  held  to  give  no  title  to  the  assignee.* 
In  a  policy  taken  as  '^  official  assignee,"  an  assignee  subsequently 
appointed  can  recover.^  A  trustee  holding  the  legal  title  has  interest,* 
The  purchaser  of  property  in  his  own  name  for  the  benefit  of  another 
may  insure,  as  he  possesses  the  legal  title  against  all  the  world  except 
the  equitable  owner  and  his  creditors.*  So  a  trustee  in  a  deed  of  trust 
in  the  nature  of  a  mortgage  has  an  interest  (Hstinct  from  the  mort- 
gagor." And  the  conveyance  of  his  interest  by  the  mortgagor  does 
not  affect  the  right  of  the  trustee  of  the  mortgage  to  insure.*^  Where 
trustees  had,  by  virtue  of  an  Act  of  the  Legislature,  conveyed  an  asy- 
lum to  the  people  of  a  locality,  the  people  can  take  a  policy  for  the  bene- 
fit of  the  owners."    Where  a  number  of  the  trustees  of  a  church  had 


1  Thompson  t;.  Phoenix  Ins.  Co.,  136 
U.  S.  287. 

'  Lerow  r.Wilmarth,  9  Allen  (Mass.), 
382. 

s  Gill  V.  Can.  F.  &  M.  Ins.  Co.,  1  Ont. 
R.  341. 
.  *  How.  Stat.,  c.  303. 

•  Sibley  v,  Prescott  Ins.  Co.,  57 
Mich.  14. 

>  Parlee  v.  Agricult.  Ins.  Co.,  3  Pag. 
(N.  B.)  476. 

7  Elliott  V.  Nat.  Ins.  Co.,  33  L.  Can. 
Jur.  12. 

•  Re  Yallop,  15  Ves,  60 ;  Houghton 
V.  Gribble,  17  lb.  251 ;  Bishop  v.  Claj 
P.  &  M.  Ins.  Co.,  46  Conn.  430 ;  Keller 


V.  Merch.  Ins.  Co.,  7  La.  An.  29 ; 
Hooper  v.  Robinson,  8  Ins.  L.  J.  497 
(Md.)  ;  Dick  v,  Franklin  F.  Ins.  Co., 
10  Mo.  Ap.  376  ;  Babson  v.  Thomaston 
Mut.  F.  Ins.  Co.,  4  Ins.  L.  J.  50  (D. 
Me.)  Graham  v.  Fireman's  Ins.  Co.,  2 
Dis.  (Oh.)  255  ;  Young  v,  Uu.  Ins.  Co., 
14  Ins.  L.  J.  793  (N.  D.  111.). 

*  Bicknell  v.  Lancaster  City  &  Co. 
F.  Ins.  Co.,  58  N.  Y.  677. 

M  Dick  V.  Franklin  F.  Ins.  Co.,  10 
Mo.  Ap.  376  ;  81  Mo.  103. 

u  lb. 

^  Peoples  V.  Liv.  &  Lond.  &  Globe 
Ins.  Co.,  2  T.  &  C.  (N.  Y.)  268. 
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assented  that  a  policy  should  issue  on  it  for  the  benefit  of  a  creditor 
of  the  church,  who  was  also  a  trustee,  and  who  kept  the  policy  on 
foot  out  of  his  own  funds,  on  account  of  the  parish,  the  loss  being 
made  payable  to  still  another  trustee  who  was  a  creditor  of  the 
policyholder,  though  not  of  the  church,  it  was  held  valid,  as  all  the 
trustees  had  assented  and  it  was  immaterial  to  the  company  whether 
the  payee  kept  the  money  or  paid  it  over  to  the  church.*  It  has 
been  held  an  administrator  cannot  insure  the  realty  of  the  intestate  ;• 
or  renew  one  already  taken  out.*  But  it  has  been  said  in  New  York 
that  creditors  had  an  interest  in  the  buildings  insured  by  an  adminis- 
trator, as  they  had  a  right  to  resort  finally  to  a  sale  of  the  realty 
to  pay  their  debts,  though  technically  there  was  no  lien ;  but  the 
decision  went  on  the  ground  that  there  might  not  be  sufficient  per- 
sonalty, and  that  it  was  a  benefit  to  the  creditors  to  get  this  addi- 
tional security.*  The  opinion  in  the  case  by  Denio,  C.  J.,  was  able, 
and  approved  by  the  Supreme  Court  later  in  Rohrbach  v.  Germania 
F.  Ins.  Co.*  Where  the  estate  is  insolvent,*  or  the  personalty  not 
enough  to  pay  the  debts,^  or  where  the  executors  are  also  devisees 
of  the  land,  or  have  any  charge  in  respect  to  the  land,  an  interest 
would  arise.*  In  Michigan,  a  guardian,  who  was  a  widowed  mother, 
for  minor  children,  there  being  no  guardian  of  their  estate,  was  held 
to  have  an  insurable  interest.* 

173.  It  has  been  held  in  Colorado  that  the  sheriff  has  not  an  in- 
surable interest  in  property  seized  in  execution,  and  that  the  debtor 
is  not  liable  for  the  cost  of  the  premiums.^  In  Pennsylvania,  the 
sheriff  is  not  absolutely  liable  for  the  forthcoming  of  property  levied 
on  by  him  under  an  execution,  if  deprived  of  it  by  sudden  accident, 
as  an  escape  in  consequence  of  sudden  fire."  Though  where  the 
sheriff  left  the  goods  in  the  debtor's  custody,  taking  a  receipt  from 

m 

'  Ins.  Co.  V,  Chaae,  5  Wall.  509.  (N.  Y.)  404 ;  Colbnrn  v,  Lansing,  46 

'  Clinton  v.  Hope  Ina.  Co.,  Ins.  L.  Barb.  (N.  Y.)  37. 

J.  (N.  Y.)  436.  *  Monaghan  v,  Agrionlt.  F.  Ina.  Co., 

•  Beach  v.  Bowery  F.  Ins.  Co.,  8  Ab.  53  Mich.  238. 

Pr.  (N.  Y.)  261,  n.  w  Cramer   t\   Oppenstein,   16   Colo. 

•  Herkimer  v.  Rice,  27  N.  Y.  163.  495. 

•  62  N.  Y.  47.  "  Hartleib  t\  McLane,  44  Pa.  St.  510. 
«  Herkimer  v.  Rice,  27  N.  Y.  163.  See  also  dictum  of  Gibson,  C.  J.,  in 

T  Slieppard  u.  Peaboiy  Iiis.   Co.,  21     Wheeler  v.  Hambright,  9  S  &  R.  Pa. 
W.  Va.  368.  390. 

■  Phelps  r.  Gebhard  F.  Ins.  Co.,  9  Bos. 
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a  third  party  for  their  delivery  on  the  payment  of  the  debt,  it  was 
held  in  New  York  that  the  return  of  "  casually  burned"  did  not 
exonerate  him  from  liability.^  But  it  has  been  held  a  sheriff  has  an 
insurable  interest,  as  having  a  special  property  in  the  goods.*  So, 
also,  a  deputy  of  the  sheriif  may  insure  for  his  principal,  who  may 
ratify  it.*  It  has,  however,  been  held  in  New  York  that  a  sheriff's 
deputy  cannot  insure  in  a  mutual  company  and  give  a  premium  note 
in  the  name  of  the  sheriff,  for,  though  the  deputy  cnn  insure  for 
his  principal,  he  cannot  make  him  the  insurer  of  others  in  such  a 
company.* 

174.  A  cestui  que  trust,  as  well  as  the  trustee,  has  interest  in  the 
trust  estate.'  It  has  been  held  that  an  heir  has  an  interest  in  land 
bought  by  an  administrator  at  his  own  sale.*  An  insolvent  debtor 
retains  an  interest  in  goods  concealed  from  his  creditors.^  And  an 
insolvent,  who  has  in  his  possession  goods  vested  in  the  provisional 
assignee,  under  1  &  2  Vict.^  has  still  such  an  interest  in  such  goods, 
as  to  maintain  trover  for  them,  and  they  are  a  means  of  paying  his 
debts.* 

175.  Tenants  in  common  having  an  interest  in  the  whole  subject 
may  insure.^^  An  owner  of  oil  in  a  tank  in  common  with  others  has 
interest."  A  partner  has  an  insurable  interest  in  the  firm's  entire 
stock  of  goods,  and  on  receipt  of  the  policy  money  must  account  to 
the  firm.^  A  partner  has  interest  in  a  building  purchased  with 
partnership  funds,  though  standing  on  land  owned  by  the  other 
partner."  So  insurance  may  be  effected  in  the  name  of  a  nominal 
partnership  where  the  business  is  carried  on  for  the  use  of  one  of  the 
partners."    But  a  partner  or  tenant  in  common  can  only  recover  up 


'  Browning  r.  Hanford,  5  Den.  (N. 
Y.)  586  ;  reversing  same  case  in  5  Hill 
(N.  Y.)  588  ;  four  Judges  dissenting. 

«  White  r.  Madison,  26  N.  Y.  117. 
See  also  Perkins  v.  Proud,  62  Barb. 
(N.Y.)420. 

»  White  V,  Madison,  26  N.  Y.  117. 

*  White  r.  Madison,  27  N.  Y.  117. 

»  Boyd  V.  Blankman,  29  Cal.  19. 

6  Riggs  r.  Commer.  Mat.  In^.  Co.,  19 
J.  &  S.  (N.  Y.)  466 ;  Phillips  u.  Knox 
Co.  Mot.  Ins.  Co.,  20  Oh.  174. 

^  Goulstone  o.  Rojal  Ins.  Co.,  1  F.  & 
F.  276. 


8  C.  110,  s.  37. 

9  Marks  v.  Hamilton,  7  Exch.  323. 

'<*  See  Robertson  r.  Hamilton,  14  East, 
522;  Murray  v.  Columbian  Ins.  Co., 
11  John.  (N.  Y.)  302. 

"  West.  &  A.  Pipe  Lines  v.  Home  Ins. 
Co.,  145  Pa.  St.  346. 

*<  Manhattan  Ins.  Co.  v.  Webster,  59 
Pa.  St.  227  ;  Cowan  v.  Iowa  State  Ins. 
Co.,  40  Iowa,  551. 

1'  Converse  v.  Cit.  Mut.  Ins.  Co.,  10 
Cush.  (Mass.)  37. 

^*  Phoenix  Ins.  Co.  v.  Hamilton,  14 
Wall.  504. 
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to  his  moiety,  where  he  insures  in  his  name  only.'  It  has  been 
held  in  a  case  in  the  Federal  Coart  in  Missouri  that  a  share- 
holder in  a  private  corporation  has  an  insurable  interest  in  the 
corporate  property.*  The  same  result  was  reached  in  Iowa.* 
In  Ohio  it  was  asserted  that  a  shareholder  could  not  insure  any 
corporate  property  of  the  corporation,  as  he  did  not  hold  it,  but 
could  insure  only  the  stock  ;  but  it  must  be  borne  in  mind  that  the 
argument  of  the  Court  in  this  last  case  was  directed  principally  to 
the  point  that  a  lien  was  given  by  the  charter  of  the  underwriter 
on  the  property  insured j  which,  of  course,  could  not  exist  in  the 
case,  and  also  that  the  policy  in  any  event  was  void  by  the  charter, 
as  the  insured  had  not  a  title  in  fee.^  So  that  perhaps  the  rule  as- 
serted as  to  the  point  under  discussion,  towards  the  end  of  the 
opinion,  is  scarcely  stronger  than  a  dictum.*  In  New  York  it  was 
held  that  a  shareholder  has  an  interest  in  the  corporate  property.* 
In  Pennsylvania,  in  Sweeny  v.  Franklin  F.  Ins.  Co.,'^  a  building 
insured  by  a  shareholder  was  erected  on  land  upon  which  the 
company  had  trespassed,  and  though  he  was  a  creditor  and  had  a 
conveyance  from  the  other  shareholders,  the  Court  denied  his  right 
to  succeed,  on  the  ground  that  the  company  had  no  interest  in  the 
building. 

176.  A  turnpike  company  has  no  interest  in  a  public  county 
bridge  on  its  line,  but  free  to  all  travel,  the  county  having  paid  in 
whole,  or  in  part,  for  its  erection.*  Where  a  house  is  erected  by  a 
lessee  on  another's  land,  and  is  treated  as  personalty,  the  owner  of 
the  land  does  not  necessarily  have  an  interest  in  it.*  Where,  owing  to 
an  error  in  the  survey,  one  built  a  house  on  adjoining  lot,  and  subse- 
quently sold  it,  as  the  Statute  C.  S.  U.  C.  ch.  93,  s.  53,  allowed  the 
builder,  either  the  value  of  the  improvements  or  the  right  to  pur- 
chase at  an  assessed  value,  he  was  held  to  have  an  insurable  interest.^* 

>  Dnmas  r.  Jones,  4  Mass.  647.  '  ^^gf^  ^-  Commer.   Mat.   Ins.  Co., 

s  Seaman  v.  Enterprise  F.  &  M.  Ins.  125  N.  Y.  7. 

Co.,  18  Fed.  R.  250  (E.  D.  Mo.)  ;  opin-  ^  20  Pa.  St.  337.     See  post,  §  180, 

ion  by  McCrary,  J.  '  Farmers*  Mut.    Ins.   Co.    r.    New 

«  Warren  v.  Davenport  F.  Ins.  Co.^  Holland  Turnpike  Co.,  122  Pa.  St.  37. 

31  Iowa,  464 ;  Wilson  i*.  Jones,  L.  R.  2  "  Batcheller  v.  Commer.  Un.  Assar. 

Kxch.  139.  Co.,  143  Mass.  495. 

*  Phillips  r.  Knox  Co.  Mut.  Ins.  Co.,  ^  Stevenson  v,  Ijond.  &  Lancash.  F. 

20  Oh.  174.  Ins.  Co.,  26  U.  C.  Q.  B.  148. 

»  lb. 
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177.  'A  tenant  by  the  curtesy  has  interest  in  his  wife's  realty.*  In 
most  of  the  cases  as  to  curtesy  stress  was  laid  on  the  fact  that  they 
lived  on  it  together,  but  it  is  difficult  to  see  how  that  can  affect  the 
question  on  principle.  In  Eminence  Mut.  Ins.  Co.  i;.  Jesse,^  owing 
to  the  particular  kind  of  title  required  by  the  charter  of  the  in- 
surance company  to  be  in  the  insured,  the  husband's  curtesy  was 
held  not  insurable  in  that  company.  A  husband  may  insure  a 
dwelling  he  has  erected  on  his  wife's  estate,  which  they  both  occupy, 
on  a  policy  to  a  husband  for  the  common  benefit.*  In  Iowa  it  was 
held  a  husband  may  insure  a  dwelling  erected  and  occupied  by  both 
on  his  wife's  land.^  So  also,  where  the  husband  had  erected  a 
house  on  land  of  which  his  wife  was  tenant  of  one-third  for  her  life 
and  tenant  in  two-thirds  for  years.*  Where  the  husband  conve^^ed 
to  his  wife  under  a  parol  agreement  that  she  should,  upon  acquiring 
the  legal  title,  convey  back  by  a  proper  instrument  to  him  a  life 
estate  in  the  land,  and  he  remained  in  possession  and  received  the 
proceeds,  it  was  held  he  had  interest,  though  no  lease  or  conveyance 
had  been  executed  by  his  wife  to  him.*  A  wife,  in  whose  employ- 
ment her  husband  had  been  prior  to  her  marriage,  executed  after 
her  marriage  a  paper  acknowledging  a  debt,  stating  it  to  be  a  lien 
on  her  property,  and  afterwards  dying  left  but  one  piece  of  realty 
and  personalty,  which  latter  was  insufficient  for  her  debts,  and  it 
was  held  the  husband  had  an  interest  in  the  realty,  as  he  could 
enforce  the  document  against  it.^  In  England,  in  Goulstone  v. 
Itoyal  Ins.  Go.,*  it  was  held  a  husband  had  interest  in  goods  settled 
to  his  wife's  separate  use,  they  residing  together  and  sharing  in  the 
enjoyment  of  the  property.  And  it  has  been  held  that  a  policy  by 
the  husband  on  his  wife's  furniture  in  their  common  dwelling  was 
valid.*    In  Michigan,  however,  the  Court  appears  to  have  taken  a 


1  Trade  Ins.  Co.  r.  Barracliff,  45  N. 
J.  L.  543 ;  Franklin  M.  &  F.  Ins.  Co. 
i\  Drake,  2  B.  Mon.  (Ky.)  47  ;  Harris 
r.  York  Mat.  Ins.  Co.,  50  Pa.  St.  341  ; 
Uhler  V.  Farmers*  Amer.  F.  Ins.  Co.,  4 
Ii«^g.  Gaz.  (Pa.)  354;  Miit.  Ins.  Co.  v, 
Deale,  18  Md.  26 ;  Traders'  Ins.  Co.  v. 
Barracliff,  45  N.  J.  L.  543. 

>  1  Met.  (Kj.)  523. 

'  Amer.  Cent.  Ins.  Co.  r.  McLana- 
than,  11  Kan.  533. 


^  Merrett  v.  Farmers'  Ins.  Co.,  42 
Iowa,  11. 

*  Abbott  V.  Hampden,  Mat.  F.  Ins. 
Co.,  30  Me.  414. 

B  Redfleld  v»  Holland  Parchase  Ins. 
Co.,  56  N.  Y.  354. 

^  Rohrbaoh  v.  German ia  F.  Ins.  Co., 
62  N.  Y.  47. 

*  1  F.  &  F.  276. 

*  Clarke  v.  Firemen's  Ins.  Co.,  18  La. 
431.     In  Trade  Ins.  Co.  v.  Barracliff, 
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contrary  view,  though  it  does  not  clearly  appear  whether  there  was 
a  joint  enjoyment.'  And  in  Maine  a  husband  has  been  held  to 
have  no  interest  in  his  wife's  property  conveyed  by  him  to  her.* 
Where  a  verbal  gift  from  a  wife  to  husband  is  bad,  the  husband 
holds  as  the  wife's  trustee,  and  may  insure.'  In  Louisiana  the  hus- 
band has  the  right  to  administer  his  wife's  estate  and  an  interest  to 
insure  it.*  In  Indiana,  since  the  Married  Woman's  Act,*  the  husband 
has  no  insurable  interest  in  his  wife's  estate.*  It  was  held  in  Ala- 
bama, where  a  husband,  with  the  insurer's  knowledge,  insures  above 
his  partial  or  life  interest,  and  the  insurer  takes  a  premium  for  a 
full  interest,  it  cannot  reduce  a  recovery  to  the  life  or  partial  in- 
terest, but  a  recovery  lies  for  the  full  value.^ 

178.  In  Illinois,  a  married  woman  can  insure  her  own  real  estate.* 
In  Louisiana,  a  married  woman  may  insure  property  which  she 
holds  in  her  own  name  donated  during  marriage.*  It  was  also  held 
in  Illinois  the  widow's  right  to  occupy  the  house  formerly  occupied 
by  her  husband  and  family,  by  virtue  of  a  parol  gift  from  her  hus- 
band, and  on  which  with  her  own  money  she  had  erected  buildings, 
gave  her  interest.**  In  New  Brunswick,  a  widow  having  resided  for 
four  years  in  a  house  built  on  land  of  which  her  deceased  husband 
had  been  lessee,  insured  in  her  own  name,  and  there  had  been  no 
administration  taken  out ;  it  was  held  she  had  interest  as  presumptive 
owner  as  a  widow  under  the  statute,  and  as  executrix  de  son  tort.^^ 
In  New  York  a  mortgage  duly  executed  by  husband  to  his  wife 
may  be  insured  by  her."  In  Georgia  the  head  of  a  family,  out  of 
whose  property  the  homestead  has  been  set  apart,  has  interest.** 

45  N.  J.  L.  543,  there  is  a  very  ex-  ^  West.  Assur.  Co.  v.  Stoddard,   88 

haustive  review  of  the  authorities  in  Ala.  606. 

support  of  this  proposition.     See  also  ^  Commer.  lus.  Co.  r.  Spankneble, 

Cohn  V.  Va.  F.  &  M.  ins.  Co.,  3  Hughes,  52  111.  53  ;  Ely  v.  Ely,  80  111.  532.     S«>e 

272  (K.  D.  Va.).  ante,  §  16. 

"  Agricult.  Ins.  Co.  r.  Montague,  38  •  Breard  v.  M<*chan.  k  Traders'   Ins. 

Mich.  548.  Co.,  29  La.  An.  764. 

«  Clark  V.  Dwelling-House  Ins.  Co.,  »  Rookfordlns.  Co.  v.  Nelson,  65  111. 

81  Me.  373.  415. 

'  Travis  r.   Continen.  Ins.   Co.,   32  "  Lingley  v.  Queen  Ins.  Co.,  1   Han. 

Mo.  Ap.  198.  (N.  B.)  280. 

*  Clarke  v.  Firemen's   Ins.  Co.,  18  ^  Mix  v.  Andes   Ins.  Co.,  9  Hun  (N. 

La.  431.  Y.),  397. 

s  R.  S.  Ind.  1881.  »  German-Amer.  Ins.  Co.  v.  David- 

<  Traders'  Ins.  Co.  v.  Newman,  120  son,  67  Gla.  11. 
Ind.  554. 
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179.  Where  there  is  a  common  law  or  statutory  liability  to  re- 
spond in  damages  for  loss  by  fire  on  the  property  of  another,'  there 
would,  no  doubt,  be  an  insurable  interest  in  the  one  liable.  For 
instance,  the  interest  that  is  created  under  the  statutory  liability  of 
railway  companies  for  damages  caused  by  fires  kindled  by  the  loco- 
motives on  property  along  the  line  of  the  railway.'  In  certain 
States,  however,  the  statute  gives  the  railroad  specifically  an  in- 
terest in  such  property.*  In  Maine  the  words  of  the  statute,* 
''when  any  injury  is  done  to  a  building  or  other  property,  &c.," 
were  held  to  include  growing  timber  along  the  route,  and  the  words 
'^  along  its  route,"  in  the  statute,  included  trees  three  hundred  feet 
from  the  track.^  But  in  another  case  it  was  held  that  the  act  did 
not  apply  to  movable  property  like  cedar  posts  deposited  tempo- 
rarily along  the  route,  and  the  railway  company  was,  in  such  case, 
only  liable  for  a  loss  caused  by  negligence.* 

180.  Profits  to  be  derived  from  a  sale  of  goods  are  insurable,  for 
they  form  an  additional  part  of  the  value  of  the  goods  in  which  the 
party  has  already  an  interest.^  Thus  the  owner  of  the  goods  on  board 
a  vessel  may  insure  the  profits  to  arise  from  them  ;  and  captors,  be- 
cause they  have  a  lawful  possession,  coupled  with  a  well-founded 
expectation  that  their  claim  to  retain  the  goods  will  be  allowed,  and 
owners  of  slaves,  or  a  captain  in  respect  of  his  commission.*  An 
interest  in  the  Atlantic  cable,  that  is,  the  interest  in  the  adventure 
or  the  profit  to  be  derived  by  the  insured  from  the  success  of  the 
adventure,  is  insurable  ;  though  the  company  owned  the  cable,  and 
the  insured  was  a  shareholder  and  would  derive  his  profits  from 

'  See,    for     instance,    Tabervil     v.        '  Act.  1842,  c.  9,  seo.  5. 
Stamp,  1  Salk.  13 ;    Atkinson  i;.  New-        *  Pratt  v.  Atlantic,  Etc.,  R.  R.  Co., 

caatle  Waterworks  Co.,  L.  R.  6  Excb.  42  Me.  579. 

404;  Hooksetttf.  Concord  R.  R.  Co.,  38        ^  Chapman  v.  Atlantic,  Etc.,  R.   R. 

N.  H.  242;    Viscount  Canterbury  ».  Co.,  37  Me.  92. 

Att'y  GenM,  1  Phill.  Ch.  306 ;    Jones         '  Stockdale  v,  Dunlap,    6  M.  &  W. 

^.  Festing,  R'way  Co.   L.  R.  3  Q.  B.  224 ;  Stock  v,  Inglis,  12  Q.  B.  D.  5G4. 
733;  Hart  r.  West.  R.  R.  Co.,  13  Met.        ^  See  also  Royal  Exchange  Assur.  Co. 

(Mass.)  99.  V,  McSwiney,  14  Q.  B.  646  ;  Barclay  r. 

'  Monadnock  R.  R.  Co.  r.  Mfrs.  Ins.  Cousins,  2  East,  544 ;  Wilson  v.  Jones, 

Co.,  113  Mass.  77.  L.  R.  2  Exch.  139 ;  Abbott  v.  Sebor,  3 

»  Chapman  v.  Atlantic,  Etc.,  R.  R.  John,  Cas.  (N.  Y.)  39  ;  Wells  v,  Phila. 

Co.,  37  Me.   92;    Pratt  v.  lb.  42  Me.  Ins.  Co.,  9  S.  &  R.  (Pa.)  103. 
579;    Hooksett  v.  Concord  R.  R.  Co., 
38N.  H.242. 
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dividends.^  But  where  there  is  a  mere  engagement  in  honor  to  ship 
the  goods  and  deliver  them  on  arrival,  but  not  a  legal  contract,  there 
is  no  insurable  interest  in  the  buyers  in  profits,  as  the  original  con- 
tract was  incapable  of  legal  enforcement.*  Nor  would  a  mere  moral 
certainty  in  a  future  venture  be  sufficient  to  give  an  interest.* 
Rent  is  insurable.*  So  are  royalties,  and  consequently  the  party 
entitled  to  royalties  from  a  business  may  insure  the  manufactory 
where  such  business  is  carried  on.^ 

181.  It  is  submitted  a  policy  of  fire  insurance  on  a  subject  '^  lost 
or  not  lost"  is  valid,  and  a  recovery  lies  though  the  loss  may  have 
taken  place  before  the  formation  of  the  contract,  if  it  were  not 
known  at  the  time  to  either  party.  This  is  certainly  true  of  con- 
tracts as  to  marine  and  life  risks.  In  Earl  of  March  v.  Pigot,*  two 
young  heirs  proposed  to  run  their  father's,  Mr.  Pigot's  note  ran, 
"  I  promise  to  pay  to  the  Earl  of  March  500  guineas,  if  my  father 
dies  before  Sir  William  Codrington,  M.  P.,"  and  the  Earl  of 
March's  ran,  ''  I  promise  to  pay  Mr.  Pigot  1600  guineas  in  case 
Sir  William  Codrington  does  not  survive  Mr.  Pigot's  father  M."  In 
point  of  fact,  Mr.  Pigot's  father  was  actually  dead  before  the  match 
was  made,  though  unknown  to  the  parties.  It  was  held  by  Lord 
Mansfield  that  the  death  before  the  contract  was  not  material.  He 
said  :  '^  It  was  not  known  that  the  father  of  either  of  them  was  then 
dead.  Their  lives,  their  healths  were  neither  of  them  warranted 
nor  excepted.  It  was  equal  to  both  of  them,  whether  one  of  their 
fathers  should  be  then  sick  or  dead.  All  the  circumstances  show, 
that  if  it  had  been  thought  of,  it  would  not  have  made  any  difference 

in  the  bet The  intention  was,  that  he  who  came  first  to 

his  estate  should  pay  this  sum  of  money  to  the  other  who  stood  in 
need  of  it.  That  the  event  had  happened  was  in  the  contemplation 
of  neither  party.  Both  notes  are  so  penned  as  to  be  applied  to 
what  was  to  happen.  But  the  nature  of  such  a  contract  and  the 
manifest  intention  of  the  parties  support  the  verdict.     That  he  who 

1  Wilson  V.  Jones,  L.  R.  2  Exch.  139.  Assnr.  Co.,  2  Rob.  (La.)  131  ;  West- 

St*e  ante,  §  175.  minster  F.  Office  v.  Glasgow  Provident 

>  Stockdale  v,  Daulop,  6  M.  &  W.  Invest.  Soc.,  13  Ap.  Cas.  699. 

224.      ^  «  Nat.  Filtering  Oil  Co.  v.  Cit.  Ins. 

'  See  Luceua  u.  Craufurd,  2  B.  &  P.  Co.,  34  Hun  (N.  Y.),  656. 

(N.  R.)  269.  «  5  Burr.  2802. 

*  Baroness  of  Pontalba  v.   Phoenix 
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succeeded  to  his  estate  first,  by  the  death  of  his  father,  should  pay 
to  the  other,  without  any  distinction  whether  the  event  had  or  had 
not  at  that  time  actually  happened."  Later,  Lord  Denman  in  Mead 
V.  Davison,*  following  the  principle  of  Earl  of  March  v.  Pigot, 
said :  ^'  Now  the  case  of  the  Earl  of  March  v,  Pigot  is  a  direct 
authority  in  principle  in  favor  of  the  right  to  recover,  if  the  loss 
was  known  to  neither  party  at  the  time  of  effecting  the  policy.  Ac- 
cording to  the  same  case,  and,  indeed,  on  the  plainest  general  prin- 
ciples, if  the  loss  had  been  known  to  the  assured  only  the  policy 
would  be  void.  But  no  case  has  determined  that  an  underwriter 
who  chooses  to  effect  a  policy,  with  full  knowledge  that  the  loss 
has  actually  happened,  may  not  be  bound  by  it.  His  conduct  might 
indeed  appear  extraordinary,  if  it  were  not  clear  that  he  had  a 
good  legal  consideration  for  entering  into  the  contract,  viz. :  the 
payment  of  the  premium,  which  may  be  regarded  as  a  price  actually 
given  and  received  for  the  unc^erwriters'  indemnity  against  the  con- 
tingency that  has  arisen ;"  and  in  Sutherland  t;.  Pratt'  Baron 
Parke  held  that  it  was  no  answer  to  an  action  on  a  policy  on  goods, 
^^  lost  or  not  lost,"  that  the  interest  in  them  was  not  acquired  until  after 
the  loss,  as  such  a  policy  is  clearly  a  contract  of  indemnity  against 
all  past  as  well  as  all  future  losses  sustained  by  the  assured,  in 
respect  of  the  interest  insured ;  and  at  the  present  time  policies 
'^  lost  or  not  lost"  are  usually  recognized  on  marine  risks  as  valid.* 
While  it  is  true  that  the  authorities  on  this  point  are  generally  on 
marine  contracts,  still,  the  principle  involved  in  them,  as  well  as 
Earl  of  March  v,  Pigot  (except,  perhaps,  as  being  a  bet^,  apply  to 
all  insurance  contracts.  The  contract,  as  is  pointed  out  by  Lord 
Denman,  is  legal,  there  is  a  consideration,  and  if  it  is  the  intention 
of  the  contract  there  is  no  reason  why  policies  ^^  lost  or  not  lost" 
should  not  issue  on  all  kinds  of  property ;  for,  as  Lord  Mansfield 
observed,  it  i»  a  mere  question  of  intention  ;  and  contracts  ''  lost  or 
not  lost"  have  been  recognized  in  risks  other  than  marine.^ 

182.  It  may  be  added  that  a  joint  policy  by  more  than  one  has 
been  upheld,  though  all  cannot  prove  an  insurable  interest.* 

^  3  A.  &  E.  303.  General  Interest  Ins.  Co.  v.  Ruggles, 

<  11  M.  &  W.  296.  12  Wheat.  408. 

>  See  Ark.   Ins.  Ck>.  v.  Bostick.  27  '  Security  F.  Ins.  Co.  v.  Kj.  M.  &  F. 

Ark.  539  ;  Seonrity  F.  Ins.  Co.  v,  Ky.  M.  Ins.  Co.,  7  Bash  (Ky.),  81. 

&  F.  Ins.  Co.,  7  Bash  (Kj.),  81 ;  Marx  '  Perrj  v.  Mechan.  Mat.  Ins.  Co.,  11 

p.  Nat.  H.  &  F.  Ins.  Co.,  35  La.  An.  39  ;  Fed.  R.  478,  482  (D.  R.  I,). 
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There  is  no  reason  why  the  payee  in  a  policy  on  property  issued 
to  the  insured  should  have  an  insurable  interest,  unless  it  was  so 
stipulated  in  the  contract.^  In  Franklin  v.  Nat.  Ins.  Go.^  it  was  held, 
on  a  demurrer,  that  an  indorsement  by  the  insurer  that  the  loss  on 
a  policy  to  A.  should  be  payable  to  B.,  imported  that  B.  had  an 
interest  recognized  by  the  insurer,  though  it  was  not  decided 
whether  it  was  needful  to  support  the  recovery. 

Division  II. — ^In  Respect  op  Life  or  the  Person. 

183.  The  contract  of  life  insurance  at  the  common  law  in  its 
theory  and  structure  is  a  wager.'  It  is  true  that  in  Godsall  v. 
Boldero,^  it  was  decided  to  be  a  contract  of  indemnity,  but  this  was 
reversed  in  Dalby  v.  India  &  London  L.  Assur.  Go.,^  which  clearly 
re-established  the  common  law  principle.  In  referring  to  Dalby  v. 
India  &  Lond.  L.  Assur.  Go.,  in  Law  v,  Lond.  Indisputable  L. 
Policy  Go.,'  Sir  W.  Page  Wood,  afterwards  the  Lord  Ghancellor 
Ilatherly,  observed  at  page  228,  Godsall  v.  Boldero  '^  was  not  a 
decision  that  met  with  universal  approval,  or  in  practice  with 
acquiescence,  though  no  doubt  considered  to  be  law.  The  decision 
of  the  Exchequer  Ghamber  (Dalby  t;.  India  &  Lond.  L.  Assur.  Go.), 
independently  of  the  high  authority  of  that  Gourt,  appears  to  me  to 

rest  upon  a  right  footing." ^'  Policies  of  insurance 

against  fire  or  marine  risks  are  contracts  to  recoup  the  loss  which 
parties  may  sustain  from  particular  causes.  When  such  loss  is 
made  good  aliunde  the  companies  are  not  liable  for  a  loss  which  has 
not  occurred,  but  in  a  life  policy  there  is  no  such  provision.  .  .  . 
It  is  simply  a  contract,  that  in  consideration  of  a  certain  annual 
payment  the  company  will  pay  at  a  future  time  a  fixed  sum,  calcu- 
lated by  them  with  reference  to  the  value  of  the  premiums  which 
are  to  be  paid  in  order  to  purchase  the  postponed  payment.  What- 
ever may  happen  meanwhile  is  a  matter  of  indifference  to  the 
company.  They  do  not  found  their  calculations  upon  that,  but 
simply  upon  the  probabilities  of  human  life,  and  they  get  paid  the  full 
value  of  that  calculation.     On  what  principle  can  it  be  said,  that, 

1  Clsj  F.  h  M.  Ins.  Co.   v.  Huron        «  9  East,  72.   See  also  Wittingham  r. 
Bait,  Etc.,  Co.,  31  Mioh.  346.  Thorn  borough  Prec.  in  Ch.,  Case  21. 

s  43  Mo.  491.  «  15  C.  B.  365. 

*  &ee  antey  §§  4,  et  »eq.  «  1  K.  &  J.  223. 

172 


CHAP.  IV.]  THE  THING  INSURED.  [184. 

if  some  one  else  satisfies  the  risk,  on  account  of  which  the  policy 
may  have  been  effected,  the  company  should  be  released  from 
their  contract?  The  company  would  be  in  the  same  position 
whether  the  object  of  the  insured  were  accomplished  or  not; 
whether  he  were  in  a  better  or  worse  position,  that  could  have  no 
effect  upon  the  contract  with  the  company,  which  was  simply  calcu- 
lated upon  the  value  of  the  life  which  they  had  to  insure." 

The  Statute,  however,  of  14  George  III.,  c.  48,  made  it  neces- 
sary in  England  for  the  insured  to  have  an  interest  in  the  life.^ 

184.  It  has  been  insisted,  however,  by  several  American  Judges 
and  text-writers,  that  at  the  common  law  the  English  Judges,  with  a 
few  exceptions,  declined  at  a  certain  period  to  recognize  wagering 
contracts  of  insurance  ;  that  the  Statute  of  14  Geo.  III.  is  simply 
declarative  of  the  common  law  ;  and  that  while  the  contract  of  life 
insurance  is  not  a  contract  of  indemnity,  and  the  principle  of 
Godsall  V.  Boldero  incorrect,  still  it  has  always  been  a  contract  re- 
quiring an  interest.'  But  this  is  not  tenable.  There  is  no  doubt 
in  England,  apart  from  the  decision  in  Dalby  v.  India  &  Lond. 
L.  Assur.  Co.,  contrary  to  a  few  of  the  older  decisions,  that  marine 
wagers  were  generally  made  and  recognized  by  the  Courts  as  the 
subjects  of  insurance,'  until  the  practice  was  limited  by  the  Act  of 

1  Dalby  v,  India  &  LoDd.  L.  AssDr.  the  ooDtrary  view.  See  also  AUop  v, 
Co.,  15  C.  B.  365.  See  also  Lnoena  v.  Commer.  Ids.  Co.,  1  Sum.  451  (D. 
Cranfard,  9  B.  ft  P.  N.  R.  269 ;  Craa-  Mass.),  in  which  Storjr,  J.,  remarked, 
furd  V,  Hanter,  8  T.  R.  213  ;  Goram  v.  *'  In  Massaohusetts,  at  least,  the  doc- 
Sweeting,  2  Saunders  R.  200 ;  Park  on  trine  of  Goddart  v.  Garrett,  2  Vern. 
Ins.  140,  n.  In  Roebuck  t;.  Hammerton,  269,  is  in  full  force."  But  Goddart  v. 
Cowp.  737,  a  policy  upon  the  sex  of  Garrett  was  criticised  by  the  Judges  in 
the  Chevalier  D'Eon  was  holden  to  be  Lucena  v,  Craufnrd,  2  B.  &  P.  N.  R. 
a  policy  within  the  statute.     And  it  321. 

may  be  stated  that  in  England  every  *  Assievedo    v.   Cambridge    (A.   D. 

other  aleatory  contract  in  the  form  of  1710),  10  Mod.  77  ;  Dean  v.  Dicker  (A. 

a  policy  will  be  comprehended  within  D.  1746),  2  Strange,  1260  ;  De  Paiba  v. 

it:   Banyon  on  Insurance,  12.  Ludlow,  1  Comyns  (A.  D.  1721),  361 ; 

'  For  example,  see  Whitmore  n.  Su-  Kent  v.  Bird,  2  Cowp.  583  ;  Cousins  v, 

preme  Lodge,  100  Mo.  36;  Ruse  v.  Mut.  Nantes,  3  Taunt.  513;  Thellusson  v, 

Benef.  L.  Ins.  Co.,  23  N.  Y.  516,  though  Fletcher,  1  Dough.  315  ;   Remarks  of 

in  the  latter  case  Seldou,  J.,  who  de-  Baron  Parke  in  Dalby  v.  Ind.  &  Lond. 

livered  the  opinion  in  1861,  cited  no  L.  Assur.  Co.,  15  C.  B.  365 ;  Remarks 

case  in  support  of  his  theory,  nor  did  of  Kent,  J.,  in  Abbott  i\  Sebor,  3  John, 

he  allude  to  Dalby  v,  India  &  Lond.  L.  Cas.  (N.  Y.)  44 ;  Arnould  on  Insurance 

Assnr.  Co.,  15  C.  B.  365,  decided  in  (6th  £d.),  123. 
1854,  nor  to  the  other  cases  supporting 
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19  Geo.  II.,  c.  37  ;^  and  this  statute,  which  was  limited  to  marine 
insurances,  was  held  not  to  include  policies  of  insurance  on  foreign 
cargoes  or  vessels.'  And  in  Ireland  it  was  held  that  a  life  policy 
was  by  the  common  law  a  wager  and  valid,  and  that  the  English 
Act  of  14  Geo.  III«  did  not  extend  to  Ireland,'  though  by  the 
Act  of  29  &  31  Yict.^  wagering  life  policies  were  invalidated  in 
Ireland.  It  may  be  added  that  Mr.  Bunyon,  in  his  very  able  work 
on  life  insurance,  written  after  Godsall  v.  Boldero  was  decided,  but 
before  it  was  reversed,  was  of  the  opinion  that  life  insurances  are 
wagers.'  Mr.  Bliss  does  not  express  a  decisive  opinion,  but  quotes 
in  section  8  of  his  Book  the  remarks  of  a  contributor  to  the 
Legal  Magazine  and  Legal  Review  of  London,  pages  193-4,  in 
reference  to  the  Act  of  14  Geo.  III.,  c.  48 :  **  It  is  scarcely  too 
much  to  say  that  in  modem  times  it  has  never  availed  to  prevent  an 
illegitimate  transaction,  and  has  never  been  put  in  force  except  to 
evade  a  just  claim."  Mr.  Cook,  in  his  recent  book  on  life  insurance, 
is  of  the  opinion  that  a  life  policy  at  the  common  law  was  a  wager.* 
Emerigon  was  also  of  the  same  opinion,^  and  in  certain  countries  they 
were  forbidden  as  against  public  policy.' 

The  subject  was  very  ably  discussed  in  a  case  in  New  Jersey  by 
Elmer,  J.,  during  the  same  year  that  Dalby  v.  India  &  Lond.  L. 
Assur.  Go.  was  decided,  in  which  he,  anticipating  the  result  of  that 
English  Case  before  the  decision  was  made  known  in  the  United 

>  See  Remarks  of  Baron  Parke  in  and  various  other  places  it  is  permitted 
Dalby  v,  India  &  Lond.  L.  Assur.  Co.,  to  make  insurances  upon  the  lives  of 
15  C.  B.  p.  387.  people  ;  but  these  kinds  of  insurances 

s  See  Craufurd  v.  Hunter,  8  T.  R.  13 ;  are  not  properly  so  termed,  they  are 

Nantes  v.  Thompson,  2  East,  385;  Le  really  wagers:**   Emerigon  on  lusnr- 

Pyre  v.  Farr,  2  Vern.  716;  Lucena  v.  anoes,  by  Meredith,  p.  157. 

Craufurd,  2  B.  &  P.  N.  R.  269  ;  Cousins  ^  The  Civil    Statutes  of  Genoa    in 

t*.  Nantes,  3  Taunt.  513  ;  Remarks  of  1588  forbade  policies  on  the  life  of  any 

Blackburn,  J.,  in  Mackenzie  v.  Whit-  constituted    dignity,   ecclesiastical    or 

worth,  1  Exch.  D.  36.  secular,  without  license  from  the  State, 

<  British  Commer.  Ins.  Co.  v.  Magee,  and   there  was  also  a  prohibition  in 

1  Cooke  &  Alcock  (Ir.),  182  ;  Shannon  France.  See  *'LeGaidon.*'  InAmster- 

V.  Nugent,  1  Hayes  (Ir.),  536 ;  Scott  v.  dam  an  Ordinance  in  1598,  art.  24, 

Roose,  3  Ir.  Eq.  R.  170.  forbade  life  insurance.     See  Fowler's 

*C.  42(1866).  History  of  Insurance,   vi.-vii.     It  is 

*  Bunyon  on  Life  Insurance,  p.  6  and  asserted  that  life  insurance  in  France 

further.  was  not  allowed  between  1681  and  the 

>  Cook  on  Life  Insurance,  §  58.  latter  part  of  the  18th  century.     See 
f  *'  At  Naples,  in  Florence,  in  England  **  Le  Guidon.** 
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States,  in  the  coarse  of  his  opinion  said,  ''  The  case  of  Godsall 
V.  Boldero  is  the  leading  case  relied  on  to  show  that  a  contract  of 
life  insurance  is  simply  a  conj;ract  of  indemnity,  not  only  requiring 
an  interest  in  the  assured  in  order  to  give  validity  to  it  at  its  incep- 
tion, but  continuing  good  only  so  far  as  it  is  rendered  so  by  the  per- 
formance of  such  interest.  This  case  has  been  since  adhered  to  and 
has  often  been  considered  as  founded  on  the  common  law,  an  impres- 
sion to  which  some  countenance  is  given  by  some  of  the  language 
used  by  Lord  EUenbo rough  in  giving  the  opinion  of  the  Court.  It 
is  evident,  however,  that  the  decision  was  not  warranted  by  the  com- 
mon law,  but  by  the  Statute  of  14  Geo.  III.,  c.  48,  which  does  not 
purport  to  be  a  declaratory  act,  but  enacts  in  expression  that  no 
insurance  shall  be  made  on  the  life  of  any  person  wherein  the  person 
for  whose  use  such  policy  shall  have  no  interest,  and  that  in  all  cases 
where  the  insured  hath  interest  in  the  life,  no  greater  sum  shall  be 
recovered  or  received  from  the  insurers  than  the  amount  or  value  of 
the  interest  in  the  insured  in  such  life.  This  statute  not  extending 
to  Ireland,  the  Courts  in  that  country  held,  in  several  recent  cases, 
that  at  common  law  policies  of  insurance  are  valid  without  any 
interest.'  No  such  statute  exists  in  this  State  ....  The  American 
text-writers  strongly  favor  the  doctrine  that  wager  policies  should 
in  all  cases  be  held  bad,  upon  general  principles  of  policy  and 
morality  ....  I  confess,  however,  that  whatever  might  be  my 
opinion  as  to  the  expediency  of  a  statute  like  that  in  England,  before 
quoted,  I  must  agree  with  the  Irish  Courts  in  holding  that  such  is  not 
the  law  ...  .  Until  the  legislature  shall  think  proper  to  interfere 
the  Courts  can  only  adhere  to  the  common  law  as  they  find  it  estab- 
lished. To  do  otherwise  would  be  an  act  of  legislation,  and  not  of 
judicial  construction.  It  was  insisted  by  counsel,  and  with  much 
apparent  force,  that  wagers  on  the  life  of  a  third  person  are  in  their 
very  nature  dangerous,  and  contrary  to  the  policy  and  to  sound 
morality.  But  the  danger,  if  any  exists,  would  apply  with  great, 
although  not  with  equal  force,  to  policies  where  there  is  an  interest 
a«  well  as  to  those  where  there  is  none  ....  Modem  experience 
has  proved  the  value  of  insurances  upon  the  insured's  life,  or  upon 
the  life  of  another  upon  whom  the  insured  may  be  dependent ;  or  in 
whose  life  he  has  a  real  or  supposed  interest  ....  Upon  a  view 

'  SiM  supra, 
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of  the  whole  matter  I  think  it  admits  of  great  doubt  whether  the 
English  statute,  by  throwing  impediments  in  the  way  of  life  insur- 
ances, and  by  raising  questions  often  of  difficult  solution  as  to  the 
nature  and  amount  of  the  required  interest,  can  be  regarded  as  wise 
and  salutary ;  at  all  events,  in  the  absence  of  any  such  legislation 
here,  I  see  no  solid  ground  upon  which  we  can  safely  depart  from 
the  doctrine  of  the  common  law,  and  upon  reason  of  doubtful  expe- 
diency hold  a  policy  of  life  insurance  to  be  something  different  from 
what  it  purports  to  be,  that  is  to  say,  a  contract  to  indemnify  against 
loss,  and  not  a  contract  to  pay  a  given  sum  upon  the  happening  of 
a  particular  event."*  In  Rhode  Island  in  Mowry  v.  Home  L.  Ins.  Co.,* 
Potter,  J.,  seemed  to  entertain  very  much  the  same  opinion.  Chan- 
cellor Walworth  imas  also  of  the  opinion  that  a  wagering  life  policy 
was  valid  at  the  common  law.' 

185.  It  may  be  laid  down  as  the  nearly  universal  rule  that  at  the 
present  time,  either  by  statute  or  judicial  decision,  an  interest  is 
necessary  to  support  a  life  policy.*  And  it  may  also  be  asserted  with 
the  same  universality  that  the  Courts  have  decided  that  a  life  policy  is 
not  a  contract  of  indemnity.^  The  question  then  arises  to  what  ex- 
tent interest  must  exist  in  a  contract  of  life  insurance. 

186.  In  England  the  statute  makes  it  essential  that  some  interest 
should  exist,  but  it  is  sufficient  to  meet  the  requirements  of  the 

^  Trent.  Mut.  L.  &  F.  Ins.  Co.   v,  mnst  exist  in  a  life  policy  in  a  mutual 

Johnson,  4  Zab.  (N.  J.)  576.     See  also  aid  society  as  well  as  in  any  other  cor- 

I)e   Ronge  v.  Elliott,  8  Green  (N.J.),  poration.     In  U.  B.   Mut.  Aid  Soc.  v. 

486.  McDonald,    122    Pa.   St.   324,   it  was 

2  9  R.  I.  354.  stated  that  where  there  is  no  interest, 

'  Leonard  v.  Ragle  L.  &  Health  Ins.  the  motive  in  procuring  a  policy  is  not 

Co.,  1  Liv.  U.  S.  L.  Mag.  (N.  Y.)  286.  material. 

See  also  St.   John   v,  Amer.  Mut.  L.        ^  Dalby  v.  India  &  Lond.  L.  Assur. 

Ins.  Co.,  2  Duer  (N.  Y.),  419.  Co.,  15  C.  B.  366  ;  Trenton  Mut.  L.  &  K. 

*  See  Quardian  Mut.  L.  Ins.  Co.  v.  Ins.  Co.  r.  Johnson,  4  Zab.  (N.J.)  576  ; 

Hogan,  80  III.  35  ;    Smith  r.  Pinch,  80  De  Ronge  v.  Elliott,   8  Green  (N.  J.), 

Mich.  332 ;  Whitmorev.  Supreme  Lodge,  486  ;  Rawls  r.  Amer.  Mut.  L.  Ins.  1^., 

100  Mo.  36  ;  Burbage  v.  Wiudlej,  108  27  N.  Y.  282 ;  Mut.  L.  Ins.  Co.  v.  All«n, 

N.  C.  357  ;  Fox  v.  Peun  Mut.  L.   Ins.  13  Ins.  L.  J.    897   (Mass.)  ;    Scott   r. 

Co.,  4  Big.  L.   &  Ac.   Cas.  458  (Pa.)  ;  Dickson,  108  Pa.  St.  6;    Corson's  Ap., 

Ulrich  V.  Reinoehl,   143  Pa.  St.  238  ;  13  Pa.  St.  438  ;  Mowrjr  v.  Home  L.  Ins. 

Roller  V.  Moore,  86  Va.  612 ;  Crotty  v.  Co.,  9  R.  I.  346  ;  Conn.  Mat.  L.  Ins.  Co. 

Un.  Mut.  L.  Ins.  Co.,   144  U.   S.  621.  v.  Schaefer,  94  U.  S.  457;  Warnock  r. 

In  Elkhart  Mut.  Aid  Ass'n  v.  Hough-  Davis,  104  U.  S.  775. 
ton,  98  Ind.  149,  it  was  held  interest 
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statute  if  it  exists  at  the  inception  of  the  contract.^  Though  it  must 
be  pecuniary,  and  no  ties  of  blood  or  affection  are  sufficient.  The 
interest  must  arise  out  of  some  subsisting  right  of  property,  which 
may  be  prejudicially  affected  by  the  occurrence  of  the  event  assured 
against,  and  which,  whether  in  possession,  in  reversion,  or  contin- 
gent, would  give  the  assured  a  standing  in  a  Court  of  equity  if  the 
title  was  in  question.'  And  an  insurance  against  death  by  accident 
is  within  the  Act  of  14  Geo.  III.* 

In  Carbill  v.  Carbolic  Smoke  Ball  Co.,*  the  proprietors  of  a  medi- 
cal preparation  called  the  Carbolic  Smoke  Ball  agreed  to  pay  JCIOO 
to  any  one  who  should  contract  influenza  after  using  one  of  their 
pills  for  a  certain  period,  and  on  the  faith  of  this  statement  the 
plaintiff  bought  some,  but  fell  ill  of  the  influenza  notwithstanding. 
It  was  attempted  by  the  defence  to  avoid  the  contract  on  account  of 
its  being  a  wagering  contract  of  insurance,  but  the  Court  held  it  was 
not  a  wager  within  8  &  9  Vict.,  c.  109 ;  nor  a  policy  of  insurance 
within  14  Geo.  III.,  c.  48,  s.  2,  which  only  applied  to  a  written 

• 

^  Dalbj  r.  India  &  Loud.  L.  Aasnr.  be  null  and  void  to  all  Interests  and 

Co.  15  C.  B.  365.     The  Statute  of  14  purposes  whatsoever." 

Geo.  in.,  c.  48,  enacted  :  **  I.  Whereas  **  II.  And  be  it  further  enacted,  that 

it  hath  been  foand  hy  experience  that  in  all  cases  where  the  insurer  hath  an 

the  making  insurances  on  lives  or  other  interest  in  such  life  or  lives,  event  or 

events  wherein  the  assured  shall  have  events,  no  greater  sum  shall  be  recov- 

no  interest,   hath   introduced   a  mis-  ered  or  received  from  the  insurer  or  the 

chievous  kind  ot   gaming,  for  remedy  insnrersthan  the  amount  or  value  of  the 

whereof  be  it  enacted   by  the  King's  interest  of  the  insured  in  such  life  or 

most  excellent  majesty,  by  and  with  the  lives,  or  other  event  or  events.'* 

advice  an4  consent  of  the  Lords,  Spir-  IV.  **  Provided  always,  that  nothing 

itualandTemporal,and  Commons  in  the  herein  contained  shall  extend  to  or  be 

present  Parliament  assembled,  and  by  construed  to  extend,  to  insurance  bona 

the  authority  of  the  same.     That  from  Jide  made  by  any  person  or  persons  on 

And  after  the  passing  of  this  Act,  no  shipped    goods    or    merchandise,    but 

insurance  shall  be  made  by  any  person  every  such  insurance  shall  be  as  valid 

or  persons,  bodies  politic  or  corporate,  and  effectual  in  the  law  as  if  this  Act 

on  the  life  or  lives  of  any  person  or  had  not  been  made." 

persons,  or  on  any  or  other  event  or  '  Bunyon    on   Life    Assurance,    14. 

events  whatsoever,  whereiu  the  person  See  Halford  v.  Kymer,  10  B.  &  C.  724  ; 

or  persons  for  whose  use,  benefit,  or  on  Hebdeu  v.  West,  3  B.  &  S.  578;  Shilling 

whose  account  such  policy  or  policies  v.  Accidental  Death  Ins.  Co.,  27  L.  J. 

shall  be  made,  shall  have  no  interest,  Exch.  16. 

or  by  way  of  gaming  or  wagering,  and  >  Shilling  v.  Accidental  Death  Ins. 

that  overj  assurance  contrary  to  the  Co.,  1  F.  &  F.  116. 

trae  intent  and  meaning  hereof  shall  «  [1892]  2  Q.  B.  484. 
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policy.    The  Court  very  possibly  did  not  consider  this  a  contract  of 
insurance. 

187  In  the  United  States,  it  has  been  generally  held  that  the 
interest  need  only  exist  at  the  inception  of  the  contract,  but  not 
a€  the  falling  in  of  the  life.'  And  as  the  American  Courts  have  like- 
mse  usually  held  it  not  to  be  a  contract  of  indemnity,  the  Judges 
have  been  somewhat  embarrassed  to  give  an  accurate  definition  of 
an  insurable  interest ;  and  as  Potter,  J.,  remarked  in  Mowry  t;.  Home 
L.  Ins.  Co.,*  ''  have  left  it  very  much  undefined.  The  reasons  gen- 
erally given  for  requiring  an  interest  as  matter  of  public  policy  do 
not  seem  very  forcible  ....  it  is  almost  impossible  to  estimate 
exactly  the  interest  one  has  in  the  life  of  another."  Shaw,  J.,  in 
Loomis  V.  Eagle  L.  &  Health  Ins.  Co.,'  laid  down  the  rule  thus:  ^^It 
must  appear  that  the  insured  has  some  interest  in  the  life  of  the 
vestui  que  vie;  that  his  temporal  affairs,  his  just  hopes  and  well- 
grounded  expectations  of  support,  of  patronage,  and  advantages  in 
life  will  be  impaired ;  so  that  the  real  purpose  is  not  a  wager,  but 
to  secure  such  advantage,  supposed  to  depend  on  the  life  of  another ; 
such,  we  suppose,  would  be  sufficient  to  prevent  it  from  being  re- 
garded as  a  mere  wager.  Whatever  may  be  the  motive  of  such  in- 
tent, and  whatever  the  amount  insured,  it  can  work  no  injury  to  the 
insurers,  because  the  premium  is  proportioned  to  the  amount,  and 
whether  the  insurance  be  a  large  or  small  amount  the  premium  is 
computed  to  be  a  precise  equivalent  for  the  risk  taken.  We  can- 
not doubt  that  a  parent  has  an  interest  in  the  life  of  a  child,  and, 
vice  versuy  a  child  in  the  life  of  a  parent,  not  merely  on  the 
ground  of  a  provision  of  law  that  parents  and  grandparents  are 

1  Guardian  Mat.  L.  Ins.  Co.  v.  Hogan,  (N.  Y.)  434 ;  Soott  9.  Dickson,  108  Pa. 

80  III.  35 ;  Johnson  v.  Van  Epps,  14  St.  6  ;    Collamer  v.   Day,  2  Vt.  144 ; 

Brad.  (III.)  201 ;  Franklin  L.  Ins.  Co.  Conn.  Mut.  L.  Ins.  Co.  t;.  Schaefer,  94 

V.  Hazzard,  2  Ins.  L.  J.   (Ind.)  180 ;  U.   S.   457.     Quere  in  Rhode    Island, 

Mo.  Yal.  L.  Ins.  Co.  v,  MoCrnm,  36  Mowry  v.  Home  L.  Ins.  Co.,  9  R.  I.  346; 

Kan.    146 ;    Rombach  v.   Piedmont  k  Clark  v.  Allen,  11  R.  I.  439.     In  New 

Arlington  L.  Ins.  Co.,  35  La.  An.  233 ;  Jersey  by  the  common  law  an  interest 

Loomis  V,  Eagle  L.  &  Health  Ins.  Co.,  need  not  exist ;  Trenton  Mat.  L.  &  F. 

6  Gray  (Mass.),  396;  Lord  r.  Dall,  12  Ins.  Co.  v.  Johnson,    4  Zab.  (N.  J.) 

Mass.  115.     In  New  York  after  a  con-  576.     See  also  De  Ronge  v,  Elliott,  8 

flict  the  point  was  settled  in  accordance  C.  E.  Gr.  (N.  J.)  486. 

with  the  general  rule  in   America  in  '  9  R.  I.  346. 

Ruse  V,  Mat.  Ben.  L.  Ins.  Co.,  23  N.  Y.  '6  Gray  (Mass.),  396. 
516.    See  also  Monnt  v.  Waite,  7  John. 
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bound  to  support  their  lineal  kindred  when  they  may  stand  in  need 
of  relief,  but  upon  considerations  of  strong  morals  and  the  force  of 
natural  affection  between  near  kindred,  operating  often  more  effica- 
ciously than  those  of  positive  law.''  These  remarks  were  cited 
with  approval  by  Bradley,  J.,  in  the  Supreme  Court  of  the  United 
States,  though  at  the  same  time  that  Judge  laid  down  a  very  vague 
rule  :  "  Precisely,"  he  said,  "  what  intere&t  is  necessary  in  order 
to  take  a  policy  out  of  the  category  of  a  mere  wager  has  been  the 
subject  of  much  discussion.  In  marine  and  fire  insurance  the 
difficulty  is  not  so  great,  because  there  insurance  is  considered  as 
strictly  an  indemnity.  But  in  life  insurance  the  loss  can  seldom  be 
measured  by  pecuniary  values.  Still,  an  interest  of  some  sort  in 
the  insured  life  must  exist.  A  man  cannot  take  out  insurance  on 
the  life  of  a  total  stranger,  nor  on  that  of  one  who  is  not  so  con- 
nected with  him  as  to  make  the  continuance  of  the  life  a  matter  of 
some  real  interest  to  him.  It  is  well  settled  that  a  man  has  an 
insurable  interest  in  his  own  life,  and  in  that  of  his  wife  and  children  ; 
a  woman  in  the  life  of  her  husband  ;  and  the  creditor  in  the  life  of 
his  debtor.  Indeed,  it  may  be  said  generally  that  any  reasonable 
expectation  of  pecuniary  benefit  or  advantage  from  the  continued 
life  of  another  creates  an  insurable  interest  in  such  life.  And  there 
is  no  doubt  that  a  man  may  effect  an  insurance  on  his  own  life  for  the 
benefit  of  a  relation  or  friend,  or  two  or  more  persons  on  their  joint 
lives  for  the  benefit  of  the  survivor  or  survivors.  The  old  tontines 
were  based  substantially  on  this  principle,  and  their  validity  has 
never  been  called  in  question.  The  essential  thing  is,  that  the 
policy  shall  be  obtained  in  good  faith,  and  not  for  the  purpose  of 
speculating  upon  the  hazard  of  a  life  in  which  the  insured  has  no 
interest."*  In  Warnock  v.  Davis,'  Field,  J.,  laid  down  some  rules 
at  page  779,  to  the  following  effect:  *'  It  may  be  stated  generally, 
however,  to  be  such  an  interest  arising  from  the  relations  of  the 
party  obtaining  the  insurance,  either  as  creditor  of  or  surety  for  the 
assured,  or  from  the  ties  of  blood  or  marriage  to  him  as  will  justify 
H  re^^^^&bl®  expectation  of  advantage  or  benefit  from  the  continu- 
.^0  of  his  life.  It  is  not  necessary  that  the  expectation  of  advan- 
^f  or  benefit  should  be  always  capable  of  pecuniary  estimation  ; 

*  Contt.  Milt.  L.  Ids.  Co.  r.  Schaefer,        «  104  U.  S.  775. 
»*^-8.457. 
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for  a  parent  has  an  insurable  interest  in  the  life  of  his  child,  and  a 
child  in  the  life  of  his  parent ;  a  husband  in  the  life  of  his  wife,  and 
a  wife  in  the  life  of  her  husband.  The  natural  affection  in  cases  of 
this  kind  is  considered  as  more  powerful,  as  operating  more  effica- 
ciously to  protect  the  life  of  the  insured,  than  any  other  considera- 
tion. But  in  all  cases  there  must  be  a  reasonable  ground,  founded 
on  the  relations  of  the  parties  to  each  other,  either  pecuniary  or  of 
blood  or  affinity,  to  expect  some  benefit  or  advantage  from  the  con- 
tinuance of  the  life  of  the  assured."  This  was  approved  by  the 
Supreme  Court  of  Pennsylvania  in  Corson's  Appeal.^  But  these 
definitions  are  for  the  most  part  dicta,  are  not  altogether  supported 
by  the  American  authorities,  and  sometimes  the  rules  contained  in 
these  dicta  have  been  repudiated  by  the  judgments  of  the  Courts. 
We  must  therefore  examine  in  detail  the  principles  on  which  the 
judgments  of  the  Courts  have  been  based,  and  conclude  with  Hoar, 
J.,  that  in  America,  '^  the  question,  what  is  such  an  interest  in  the 
life  of  another  as  will  support  a  contract  of  insurance  upon  the  life, 
is  one  to  which  a  complete  and  satisfactory  answer,  resting  upon 
sound  principles,  can  hardly  yet  be  said  to  have  been  given."' 

188.  It  has  been  held  that  one  has  an  insurable  interest  in  his 
own  life ;'  and  it  has  also  been  held  the  presumption  is  that  a 
policy  taken  out  by  a  party  on  his  own  life  is  for  himself.* 

189.  A  creditor  has  an  insurable  interest  in  the  life  of  a  debtor.^ 
And  the  general  rule  is  that  if  an  interest  exist  at  the  inception  it 
need  not  continue  during  the  insurance,  but  the  creditor  can  recover 
the  insurance  money  in  full  and  need  not  account  to  the  debtor's 
representatives,  provided  the  policy  was  not  a  cover  for  a  wager.* 


1  113  Pa.  St.  438-444. 
'  Forbes  v.  Amer.  Mai.  L.  Ins.  Co., 
15  Qraj  (Mass.),  249. 

*  Bloomington  Mat.  Benf.  Ass'n  v. 
Blue,  120  III.  121 ;  Scott  v.  Dickson, 
108  Pa.  St.  6 ;  N.  Amer.  L.  Assur.  Co., 
V.  Cralgen,  6  R.  &  G.  (N.  S.)  440. 

*  ValtoQ  V.  Nat.  Loan  Fund  L. 
AsBur.  Soc.,  22  Barb.  (N.  Y.)  9. 

'  Anderson  v.  Edie ;  Park  on  Ins. 
432 ;  Stackpole  v.  Simon,  lb.  437 ; 
Curtiss  V.  ^tna  L.  Ins.  Co.,  90  Cal. 
245  ;  Martin  v.  Stubbings,  126  III.  387; 
Kittler  v.  Smith,  70  Md.  261 ;  Parks  r. 
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Conn.  F.  Ins.  Co.,  26  Mo.  A  p.  511 ;  Mace 
V,  Provident  L.  Ass'n,  101  N.  C.  122 ; 
Ulrich  V.  Reiuoehl,  143  Pa.  Si.  238 : 
Brock  way  v.  Mut.  Ben.  L.  Ins.  Co.,  S> 
Fed.  R.  249  (W.  D.  Pa.). 

6  Hodge  0.  Ellis,  76  Ga.  272 ;  Guar- 
dian M.  L.  Ins.  Co.  V.  Hogan,  30  III. 
35  ;  Amick  v.  Butler,  111  Ind.  578  ; 
Rittler  i\  Smith,  70  Md.  261 ;  Rawls  r. 
Amer.  Mut.  L.  Ins.  Co.,  27  N.  Y.  282 : 
Amer.  L.  &  Health  Ins.  Co.  o.  Robert- 
Shaw,  26  Pa.  St.  189  ;  Corson's  Ap.,  113 
Pa.  St.  438  ;  Grant  v,  Kline,  115  Pa.  St. 
618;  Keystone  Mut.  Beu.  Ass*n  v.  Nor- 
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For  instance,  the'  creditor  can  recover  though  the  debt  is  barred, 
when  the  life  falls  in,  by  the  Statute  of  Limitations.^  Nor  would 
the  discharge  of  a  debtor  in  bankruptcy  and  partial  payment  be 
material.' 

If,  however,  there  is  such  a  disproportion  between  the  amount  of 
the  debt  and  the  amount  of  the  insurance  as  shows  that  the  policy 
was  not  taken  as  security  for  a'debt,  but  as  a  wager,  the  American 
Courts  have  usually  held  that  the  insured  cannot  recover.  Though 
what  the  test  is  has  not  been  clearly  stated.  Probably  the 
clearest  view  upon  this  subject  is  to  be  had  from  a  perusal  of  the 
opinion  of  Paxson,  C.  J.,  in  Ulrich  v.  Reinoehl.*  The  rule  in  that 
case,  which  is  admitted  by  the  Chief  Justice  not  to  be  absolutely 
satisfactory,  appears  to  be  that  a  creditor  may  insure  a  debtor's 
life  in  an  amount  sufficient  to  cover  the  debt  and  interest,  together 
with  the  premiums  of  insurance  which  may  fall  due  during  the 
period  of  the  debtor's  expectancy  of  life  in  accordance  with  stand- 
ard life  tables  ;  and  the  fact  that  the  cost  of  assessment  insurance 
cannot  be  precisely  calculated  as  insurance  for  cash  premiums^ 
does  not  create  an  exception  to  the  rule,  but  in  such  a  case  a 
reasonable  approximation  may  be  made.  In  accordance  with  the 
above  rule,  while  a  policy  in  $3000  to  secure  a  debt  of  $100  may, 
as  a  matter  of  law,  be  declared  void  if  unexplained,  evidence  may 
be  adduced  to  show  it  to  be  a  legitimate  transaction.  And  the  pro- 
portion between  the  debt  and  the  insurance  at  the  inception  of  the 
contract,  and  not  that  which  may  exist  at  the  time  the  ^^  life"  falls 
in,  is  the  test  of  the  legality  of  the  transaction.  The  fact  whether 
the  creditor  gains  or  loses  on  the  speculation  is  not  material.^ 

In  some  of  the  States,  however,  the  creditor  appears  to  be  able 
only  to  retain  the  amount  the  debtor  may  owe  him  at  the  latter's 
death,  with  disbursements  for  the  insurance.'  Though,  so  far  as 
the  insurer  is  concerned,  the  creditor  is  entitled  to  the  policy  money 
above  the  debt,  which  he  must,  however,  account  for  to  the  debtor's 

rid,  115  lb.  446;  Levy  v.  Ta/lor,  66  '  Ferguson  tr.  Mass.  Mut.  L.  Ins.  Co., 

Tex.  652;  Langdon  v.  (In.  Mat.  L.  Ins.  32  Hun  (N.  Y.),  306. 

Co.,  235,  14  Fed.  R.  272  (B.  D.  Mich.);  »  143  Pa.  St.  238.     See  post,  §  312. 

SUtvenson  v.  Cotton,  18  Scot.  Jar.  465.  *  See  also  Alexander  v.  Sanders,  93 

1  Rawls  r.  Amer.  Mat.  L.  Ins.  Co.,  Ala.  345 ;  Shaffer  v.  Spaugler,  144  Pa. 

27  X.  Y.  282.  St.  223. 

*  Schonfield  v.  Turner,  75  Tex.  324. 

181 


190.]  FORMATION   OF  THE   CONTRACT.  [BOOK  I. 

representatives.*  In  the  Code  of  Lower  Canada,  Act  2592,  it  was 
provided  :  "  The  measure  of  the  interest  insured  in  a  life  policy  is 
the  sum  fixed  in  the  policy,  except  in  the  cases  of  insurance  by 
creditors,  or  in  other  like  cases  in  which  the  interest  is  susceptible 
of  exact  pecuniary  measurement.  In  these  cases  the  sum  fixed  is 
reduced  to  the  actual  interest."' 

190.  The  creditor  not  unusually  makes  an  agreement  with  the 
debtor  as  to  the  insurance ;  as  that  the  debtor  shall  procure  and 
keep  on  foot  the  policy,  after  payment'  of  the  debt,  and  that  the 
debtor's  representatives  shall  get  the  proceeds,"  or  that  the  cred- 
itor shall  keep  it  up  and  be  reimbursed  when  the  debt  is  paid  or 
the  life  falls  in  ;  or  that  the  debtor  shall  procure  one  solely  for  the 
creditor's  benefit.  The  question  frequently  arises  as  to  whether, 
•  under  the  agreement,  the  creditor  or  the  debtor's  representatives 
are  entitled  to  the  surplus,  if  there  be  any,  after  payment  of  the 
debt,  and  this  depends  upon  the  terms  of  the  agreement.  If  it  ap- 
pears that  the  policy  was  taken  merely  as  collateral  security  to  secure 
the  payment  of  the  debt,  the  balance,  if  any,  on  the  debtor's  death, 
or  payment  of  the  debt,  should  revert  to  the  debtor  or  his  repre- 
sentatives.^ But  if  it  be  shown  that  the  policy  was  taken  to  enure 
to  the  benefit  of  the  creditor  and  not  merely  for  his  protection,  the 
creditor  would  be  entitled  to  the  balance  after  payment  of  the  debt.' 
It  is  not  necessarily  a  vital  fact  in  whose  name  the  policy  has  been 
taken,  though  it  has  been  held  that  if  the  claimant  has  paid  the 
premium  9,  prima  facie  case  has  been  made  out.* 

In  Bruce  v.  Garden,^  an  army  agent  insured  in  his  own  name  the 
life  of  an  officer,  his  debtor,  and  charged  on  his  books  the  officer 
with  the  premiums  paid  and  interest  on  the  balance,  including  the 
premiums,  the  officer  knowing  of  the  policies,  but  not  of  the  book 
charges,  and  Lord  Hatherley,C.,  held,  reversing  James  V.  C,  that 
the  army  agent  was  not  liable  to  account,  for  "  the  Court  requires 
distinct  evidence  of  a  contract  that  the  creditor  has  agreed  to  effect 

>  Eqait.  L.  Ins.  Co.  v.  Hazlewood,  75  Ch.  55  ;  Tatenm  v.  Ross,  150  Mass.  440. 

Tex.  338.  Seepos^,  §  313. 

s  See,  however,  Archambault  Galar-  ^  Ala.  Gold  L.  Ins.  Co.  v.  Anderson, 

neaa,  22  L.  Can.  J.  105.  11  Ins.  L.  J.  329  (Ala.). 

*  Amer.  L.  k  Health  Ins.  Co.  v,  Rob-  ^  Pfleger  v.  Browne,  28  Beav.  391 ; 
ertshaw,  26  Pa.  St.  189.  Lewis  v.  King,  44  L.  J.  Ch.  259. 

*  Simpson  v.  Walker,  2  L.  J.  n.  s.  ''5  Ch.  Ap.  32. 
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a  policy,  and  the  debtor  has  agreed  to  pay  the  premiams,  and  in 
that  case  the  policy  will  be  held  in  trust  for  the  debtor." 

In  Freme  v.  Brade,*  A.,  being  unable  to  pay  the  premiums  on 
policies  effected  by  him  on  his  own  life,  gave  to  B.  a  post  obit  bond 
for  jG  14,000,  payable  on  the  death  of  his  father,  if  A.  should  sur- 
vive him,  and  if  B.  kept  up  the  policies,  which  sum  was  fixed  on  a 
basis  as  proper  to  keep  up  the  policies,  and  also  to  keep  up  policies 
on  A.'s  life,  payable  in  the  event  of  his  dying  in  his  father's  life- 
time ;  A.  knew  of  all  this  and  that  B.  intended  to  insure  A.,  but  B. 
had  not  agreed  to  do  so.  A.  died  before  his  father  and  appointed 
B.  his  executor.  Held  that  no  contract  to  insure  by  B.  had  been 
proved,  therefore  B.,  and  not  the  estate  of  A.,  was  entitled  to  the 
policy. 

In  Forrester  v.  Robson's  Trustee,*  two  trading  companies  ob- 
tained in  the  name  of  a  common  partner  in  both  firms  an  advance 
from  an  insurance  office,  repayable  by  instalments  upon  the  security 
of  a  policy  on  the  life  of  the  partner,  payable  to  him,  his  executors, 
&c.,  he  being  the  youngest  in  .either  firm.  The  companies  paid  the 
premiums,  and  it  was  held  the  balance  after  payment  of  the  debt 
belonged  to  the  firm,  and  not  to  the  representatives  of  the  deceased 
partner.  In  Lewis  v.  King,'  a  debtor  arranged  for  the  payment  of 
his  debts  by  instalments,  to  be  secured  by  life  policies  to  be  effected 
by  his  creditors,  who  were  to  pay  the  premiums  and  assign  the  poli- 
cies on  payment  of  their  debt  and  expenses.  All  the  instalments 
but  the  last  were  paid,  and  another  premium  becoming  due  the 
creditors  offered  to  assign  the  policy  to  the  debtor  on  repayment  of 
the  premiums  with  interest,  which  was  declined,  and  the  creditors 
paid  the  premium  and  then  the  debtor  paid  the  last  instalment  due. 
Shortly  afterwards,  on  the  debtor's  death,  his  executrix  claimed  the 
policy  money,  but  it  was  held  she  was  not  entitled  to  it,  as  this  was 
clearly  a  creditor's  policy,  to  become  the  debtor's  only  on  a  contin- 
gency, and  the  debtor  had  declined  to  avail  himself  of  his  option. 
But  in  Drysdale  v.  Piggot,*  where  a  debtor  and  a  surety  signed  a 
bond  to  secure  payment  of  a  debt  by  instalments,  and  the  expenses 
of  a  policy  taken  on  the  debtor'a  life  in  the  creditor's  name  as 
security,  and  neither  the  debtor  nor  the  surety  paid  the  premiums, 

>  2  DeG.  k  J.  582.  »  44  L.  J.  Ch.  259. 

«  2  C.  S.  C.  (4  Ser.)  755.  <  8  DeG.  M.  &  G.  546. 
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though  requested  by  the  creditor,  who  then  paid  them,  it  was  held 
on  the  debtor's  death  that  neither  the  surety  nor  the  debtor  had 
abandoned  the  policy,  but  that  it  was  redeemable  by  the  surety  on 
repayment  of  the  premiums,  for  if  the  creditor  chooses  to  keep  up 
a  debtor's  security  he  must  be  understood  as  keeping  i^  up  for  the 
debtor's  benefit. 

191.  In  a  grant  of  an  annuity,  which  is  an  absolute  sale,  a  right 
of  repurchase  simply  does  not  raise  the  relation  of  debtor  and 
creditor;  the  grantee  is  at  liberty  to  insure  or  not;  it  is  a  distinct 
contract  which  diminishes  his  profits  to  the  extent  of  the  premiums, 
and  the  object  of  an  insurance  in  the  case  of  an  annuity  is  to  in- 
demnify the  grantee  against  the  premature  death  of  the  grantor ; 
and  if  the  grantee  chooses  to  insure  the  grantor's  life  as  an  addi- 
tional security,  the  policy  does  not  constitute  a  security  in  which 
the  grantor  has  any  right  or  interest.*  Where  it  was  agreed  by 
the  grantee  when  the  annuity  ^^  came  to  be  paid  off,"  and  ^*  as  soon 
as  the  annuity  was  redeemed,"  that  he  would  assign  the  policy 
taken  by  him  on  the  grantor's  life,  to  the  latter,  and  the  grantor 
died  without  redeeming,  it  was  held  his  representative  was  not 
entitled  to  the  produce  of  the  policy's  surplus  beyond  the  redemp- 
tion money  ;  for  death  ended  the  annuity,  and  then  it  was  too 
late.^  Where  the  grantee  of  an  annuity  insured  the  life  of  the 
grantor  at  his  own  expense,  the  grantor  having  the  power  of  re- 
demption with  the  option  ^^  at  the  time  of  making  such  repurchase," 
to  take  any  policy  ^^  then  vested"  in  him  which  might  be  effected,  it 
not  being  incumbent  on  the  grantee  to  keep  on  foot  any  policy,  it 
was  held  on  the  grantor's  election  to  take  the  policy  that  the  grantee 
could  not  surrender  it  for  his  own  profit,  though  he  was  not  com- 
pelled to  keep  it  up.'  If  the  relation  of  debtor  and  creditor  between 
the  grantor  and  grantee  of  the  annuity  is  indisputable,  and  the 
policy  is  only  made  to  secure  the  debt,  the  grantor's  representatives 
would  be  entitled  to  the  policy  moneys.^  Where  an  insurer  pur- 
chases an  annuity,  and  the  grantor  agreed  that  the  insurer  should 

<  See  Preston  v.    Neele,  12  Ch.   D.  >  Hawkins  v.  Woodgate.  7  BeaT.  565. 

760 ;  Morland  v,  Isaac,  20  Beav.  389 ;  *  Preston  v,  Neele,  12  Ch.  D.  760  ; 

Knox  V.  Tamer,  5  Ch.  A  p.  515  ;  Law  Courtenay  t*.  Wright,  2  Giff.  337.    See 

r.  Warren,  6  Ir.  Rq.  2.99 ;  Lyon  ir.  Mo-  Williams  v.  Atkyns,  2  J.  &  Lai.  (Ir.> 

Klew,  1  C.  S.  C.  (1st  Ser.)  47.  603 ;  Karauagh  r.  Waldroo,  9  Ir.  Eq. 

s  Bashford  v.  Cann,  33  Bear.  109.  279. 
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retain  out  of  the  security  all  sums  paid  for  additional  premiums  by 
the  insurer  in  case  the  grantor  should  go  beyond  the  seas,  if  it  should 
insure,  it  was  held  where  the  insurance  company  had  not  paid  the 
extra  premiums  that  it  could  not  retain  the  money,  though  the  life 
liad  gone  beyond  the  seas,  in  the  case  where  the  company  had  not 
insured,  except  so  far  as  being  its  own  insurer  in  a  branch  of  its 
business.^ 

192.  Sureties  in  official  bonds  have  an  interest  in  the  life  of  the 
obligor.'  And  a  surety  in  an  official  bond  may  recover  the  insurance 
on  death,  though  no  breach  has  occurred  at  this  date.'  It  was 
thought  by  Justice  Buller  that  a  policy  to  secure  the  note  of  an 
infant  was  valid,  because  the  note  might  be  affirmed  on  the  infant's 
coming  of  age.^  And  it  has  been  held  in  South  Carolina,  that  one 
who  supplies  an  infant  with  necessaries  may  insure  the  life  of  the 
infant  with  his  consent,  upon  paying  the  premiums  and  taking  the 
policy  in  his  or  their  name,  and  recover  up  to  the  debt.*  A  creditor 
of  a  firm  has  interest  in  the  life  of  a  partner,  though  the  other 
partner  may  be  solvent  and  able  to  pay  the  debt,  and  may  recover 
from  him  the  amount  insured.'  But  where  A.  and  B.  insured  in  the 
firm's  name  of  A.  and  B.,  the  life  of  D.  their  debtor,  and  of  C.  their 
partner,  to  which  last  D.  was  not  indebted,  it  was  held  such  in- 
surance in  the  three  names  was  bad,  as  D.  was  only  indebted  to  A. 
and  B.^  So  it  has  been  held  that  one  member  of  a  firm  has  interest  in 
the  life  of  a  firm  debtor  to  the  extent  of  the  debt.'  Where  on  the 
formation  of  a  firm  each  partner  was  to  furnish  a  quota  of  capital, 
when  one  fails  to  do  so,  the  other  may  insure  his  life.'  So  where 
one  advances  money  to  another  for  an  outfit,  etc.,  to  labor  or  to 
trade  with,  and  has  a  contingent  interest  in  the  result,  as  a  share  in 
the  proceeds,  this  gives  interest.^^     An  employer  liable  to  his  work- 

K  Qrey  v.  Bllison,  1  Giff.  438.  t  Barron  v.  Fitzgerald,  6  fiiug.  N.  C. 

*  Branford  v.  Saunders,  25  W.   R.    201. 

650  ;  Soott  r.  Dickson,  108  Pa.  St.  6.  >  Kennedy  v.  N.  Y.  L.  Ins.  Co.,  10 

s  Soott  p.  Dickson,  lb.  La.  An.  809. 

*  Dwyer  r.  Bdie,  Park  on  Insurance,  '  Conn.  Mut.  L.  Ins.  Co.  v.  Lucha, 
432.  108  U.  S.  798. 

*  Rivers  v,  Gregg,  6  Rich.  Kq.  (S.  C.)  ^  Bevin  r.  Conn.  Mut.  L.  Ins.  Co.,  23 
274.  Conn.  244 ;  Miller  v.  Eagle,  L.  k  Health 

«  Morrell  v,  Trenton  Mat.    L.  &  F.     Ins.   Co.,  2  £.   D.  Sm.  (N.  Y.)   268  ; 
Ins.  Co.,  10  Cash.  (Mass.)  282.  Hoyt  r.  N.  Y.  L.  Ins.  Co.,  3  Bos.(N.  Y.) 

440  ;  Leonard  v.  Eagle  L.  &  Health  Ins. 
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men  bj  common  law  or  statute,  for  the  safety  of  his  employes,  has 
interest  in  the  latter's  lives.  In  Louisiana  it  was  held  a  legal  claim 
for  services  rendered,  or  even  a  reasonable  expectancy  from  family 
relations  to  receive  a  pecuniary  advantage,  would  give  interest.^  It 
has  been  held  an  assignee  in  insolvency  has  no  interest  in  the  life 
of  the  bankrupt,  at  least  after  his  discharge.'  It  has  been  held  a 
contract  with  a  beneficiary  society  to  furnish  support,  medical  at- 
tendance, burial,  is  an  insurable  interest  in  the  life.'  A  theatrical 
manager  has  interest  in  the  life  of  the  actor  engaged  by  him.^  In 
a  suit  for  redemption  by  the  husband  of  a  wife's  chose  in  action 
after  her  death,  not  reduced  into  possession  during  his  wife's  life- 
time, which  he  and  his  wife  had  pledged  to  B.  as  security  for  a 
debt,  B.  having  insured  the  wife's  life,  it  was  held  that  the  husband 
could  not  recover.  For  to  do  so  B.  must  possess  an  interest  in  the 
wife's  life,  but  at  her  death  his  interest  ceased.  That  is  to  say,  the 
only  interest  B.  had  was  in  case  she  survived  her  husband,  but  as 
the  wife  died  first,  he  had  no  longer  an  insurable  interest.  And 
the  fact  that  the  money  was  paid  by  the  ofiice  to  B.  gratuitously 
gave  the  debtor  no  right  to  have  it  applied  in  reduction  of  his 
debt.* 

193.  It  has  been  stated  in  America  that  insurable  interest  is 
only  implied  from  relationship  where  the  insured  has  a  legal  claim 
upon  the  "  life"  for  services  or  support,*  or  perhaps  when,  from  per- 
sonal relationship,  the  insured  has  a  reasonable  expectation  of 
pecuniary  advantage  or  loss  from  his  death.'^  In  Pennsylvania  it  is 
probable  that  marriage  gives  interest.*  In  Vermont  the  interest  of 
the  husband  in  the  wife  was  put  on  the  ground  of  his  right  to  her 
services,  and  it  was  held  the  presumption  is  that  she  is  healthy  in 


Co.,  4  Liv.  U.  S.  Law  Mag.  286 ;  Mor- 
rell  v.  Trentou  Mat.  L.  &  F.  Ins.  Co., 
10  Cush.  (Mass.)  282.  See  Loomis  v. 
Eagle  L.  &  Health  Ins.  Co.  (6  Gray, 
Mass.),  396. 

1  Rombach  v.  Piedmont  &  Arlington 
L.  Ins.  Co.,  35  La.  An.  233. 

«  Re  McKinnej,  15  Fed.  R.  535  (S. 
D.  N.  Y.). 

*  McArthnr  v.  Chase,  6  Cent.  R. 
596  (Pa.). 

*  22  Law  Mag.  (Lond.)  y,  s.  347. 
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^  Benson  v.  Blackwell,  4  Hare,  434. 

6  See  Rombach  v.  Piedmont  &  Ar- 
lington L.  Ins.  Co.,  35  La.  An.  233 ; 
Charter  Oak  L.  Ins.  Co.  v.  Brant,  47 
Mo.  419  ;  Keystone  Mat.  Ben.  Ass'n  r. 
Norris,  115  Pa.  St.  446. 

">  U.  fi.  Mat.  Aid  Soc.  t\  McDonald, 
122  Pa.  St.  324;  Rombach  t;.  Piedmont 
&  Arlington  L.  Ins.  Co.,  35  La.  An. 
233. 

B  Keystone  Mat.  Ben.  Ass'n  v.  Nor- 
ris, 115  Pa.  St.  446. 
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body  and  mind.^  In  England  it  was  held  a  wife  will  be  presumed 
to  have  an  interest  in  her  husband.'  In  Pennsylvania,  apparently, 
a  wife  has  an  interest  in  her  husband's  life.'  In  Missouri  the 
statute  gives  interest,^  and  possibly  she  has  this  interest  by  the 
common  law.'  In  a  case  in  Missouri  it  was  considered  that  the 
husband  could  at  common  law  insure  for  the  benefit  of  his  wife.' 
But  this  seemed  to  be  doubted  in  Charter  Oak  L.  Ins.  Co.  v.  Brant,' 
a  later  case,  and  it  was  said  the  right  depended  on  the  statute.  But 
still  later,  in  Gambs  v.  Covenant  Mut.  L.  Ins.  Co.,'  it  was  again 
asserted  the  husband  before  the  statute  could  have  insured  for  the 
benefit  of  his  wife.  In  New  York  a  wife  has  an  interest  at  common 
law  in  the  life  of  her  husband.'  And  the  reputed  husband  of  a  wife, 
whose  first  husband  is  living,  may  take  out  a  policy  for  her,  though 
the  marriage  is  thus  illegal,  and  the  former  husband  subsequently 
turns  up,  but  does  not  claim  the  wife.^'  In  Missouri,  in  Holabird  v. 
Atlantic  Ins.  Co.,^^  it  was  decided,  as  no  particular  form  of  marriage 
is  required,  and  the  mere  living  together  coupled  with  reputation 
constitutes  a  marriage,  that  where  the  deceased  husband  had  a 
wife,  but  lived  with  the  beneficiary,  and  later  after  the  death 
of  his  wife  continued  to  live  as  a  husband  with  his  former  mis- 
tress, she  became  his  wife  and  acquired  an  interest  in  his  life. 
In  England,  the  mere  fact  of  relationship  gives  no  interest  in  a 
father  to  insure  his  son's  life  when  adult."  But  in  Pennsylvania,^' 
as  well  as  New  York,^^  there  are  dicta  that  a  father  has  an  interest 
in  an  adult  child's  life.  So  also,  in  Massachusetts  in  Loomis  v. 
Eagle  L.  &  Health  Ins.  Co.,^  there  is  a  dictum  to  the  same  effect. 

1  Carrier  v,  Continen.  L.  Ins.  Co.,  57  ^  47  Mo.  419.     See  Yeager  v.  lb.,  5 

Vt.  496.  Ids.  L.  J.  238. 

'  Reed  p.   Royal   Exchange  Assur.,  *  50  Mo.  44. 

Peake^s  Addit.  Cas.  70.  >  Thompson  i\  Amer.  Tontine  L.  & 

»  Corson's  Ap.  113  Pa.  St.  438  ;  Key-  Savings  Ins.  Co.,  46  N.  Y.  674. 

stone  Mut.  Ben.  Ass'n  v,  Norris,  115  ^  Eqait.  L.  Assur.  Soc.  v.  Paterson, 

Fa.  St.  446.  41  Ga.  338. 

*  Charter  Oak  L.  Ins.  Co.  v.  Brant,  "  2  Dill.  166  (E.  D.  Mo.). 

47  Mo.  419.  M  Worthington  v.  Curtis,  1  Ch.  D. 

»  McKee  V.  Phoenix  Ins.  Co.,  28  Mo.  419  ;   Halford  v.   Kymer,  10  B.  &  C. 

383 ;  Gamhs  v.  Covenant  Mnt.  L.  Ins.  724. 

Co.,  50  Mo.  44.  »  Corson's  Ap.,  113  Pa.  St.  438. 

<  McKee  v.  Phoenix  Ins.  Co.,  28  Mo.  i«  Grattan  v.  Nat.  L.  Ins.  Co.,  15 

383.  Hnn  (N.  Y.),  74. 

»  6  Gray  (Mass.),  396. 

187 


193.] 


FORMATION  OF  THE  CONTRACT. 


[boor  I. 


Nor  has  a  father  in  England  any  interest  in  an  adult  daughter's 
life.^  The  argument  has,  however,  been  frequently  made,  that  the 
statutory  liability  imposed  on  a  son  to  support  his  father  gives  an 
interest  to  the  father  in  the  life  of  the  son.  This  was  pressed  in 
Uolford  V,  Kymer  Go.,'  but  the  Judges  said  the  parish  was  bound  to 
maintain  him,  and  it  was  legally  indifferent  to  him  whether  he  was 
kept  by  the  son  or  the  parish.  But  it  has  been  more  than  once 
held  that  a  father  may  insure  the  life  of  a  minor  child,  as  he  is 
entitled  to  his  services.'  In  England,^  and  in  some  of  the  United 
States,  a  son  is  held  not  to  have  an  insurable  interest  in  his  father's 
life  as  such.^  In  Illinois  a  well-grounded  expectation  of  some 
pecuniary  advantage,  however,  will,  it  is  said,  give  the  son  interest.* 
In  Pennsylvania  it  was  held  a  child  has  an  interest  in  a  parent's 
life,  as  under  the  poor  laws  he  was  liable  to  support  his  father,  and 
he  may  thus  reimburse  himself.^  In  Missouri,  a  father  by  statute 
may  insure  for  the  benefit  of  his  children.'  In  New  York  in  a 
lower  Court  a  policy  by  a  son  on  his  father's  life  was  held  valid.* 
A  stepson  has  no  interest  in  the  life  of  a  stepfather.^'  Nor  a  son- 
in-law  interest  in  the  life  of  his  mother-in-law.^^  In  Indiana  it  was 
stated  a  grandfather  residing  with  a  grandson  may  insure  for  the 
latter's  benefit.^  It  has  been  held  that  an  old  woman,  who  lived 
with  her  daughter  and  the  father  of  the  daughter's  husband,  who 
had  promised  to  keep  her  for  life,  had  an  interest  in  the  old 
woman's  life.^'  The  relationship  of  brother  and  sister  does  not, 
without  more,  give  interest.^^    But  where  a  sister  is  dependent  on 


I  Innes  v.  Equitable  Abbuf.  Co., 
cited  in  Bliss  on  Insurance,  seo.  10. 

«  10  B.  &  C.  724. 

'  Loomis  v.  Eagle  Life  &  Health  Ins. 
Co.,  6  Graj  (Mass.),  396  ;  Mitchell  t;. 
Un.  L.  Ins.  Co.,  45  Me.  104;  Grattan 
V.  Nat.  L.  Ins  Co.,  16  Hun  (N.  Y.),  74. 

*  Shilling  V.  Accidental  Death  Ins. 
Co.,  1  F.  &  F.  116. 

^  Contin.  L.  Ins.  Co.  v.  Volger,  89 
Ind.  572.;  Guardian  Mut.  L.  Ins.  Co. 
r.  Hogan,  80  111.  35. 

^  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan, 
supra. 

^  Reserve  Mut.  L.  Ins.  Co.  v.  Kane, 
81  Pa.  St.  154. 
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>  Charter  Oak  L.  Ins.  Co.  v.  Brant, 
47  Mo.  419. 

•  Tucker  v,  Mut.  Benef.  L.  Co.,  50 
Hun  (N.  Y.),  60. 

10  U.  B.  Mut.  Aid  Soo.  v.  McDonald, 
122  Pa.  St.  324. 

"  Stambaugh  v.  Blake,  22  W.  N.  C. 
(Pa.),  407  ;  Stoner  r.  Line,  16  lb.  187. 

u  Elkhart  Mut.  Aid  Ass*u  v.  Hougfa- 
tou,  103  Ind.  286. 

»  Batdorf  v.  Fehler,  16  Ins.  L.  J.  6S2 
(Pa.). 

^*  Lewis  V,  Phosniz  Mut.  L.  Ins.  Co., 
39  Conn.  100.  See  Forbes  v,  Amer. 
Mut.  L.  I.  Co.,  15  Graj  (Mass.),  249. 
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her  brother  for  support,  or  where  the  relation  of  debtor  and  creditor 
may  be  raised,^  this  is  sufficient  interest.  The  rule,  as  laid  down  by 
the  Supreme  Court  of  the  United  States  in  iEtna  L.  Ins.  Go.  v. 
France,'  seems  to  be  that  a  brother  may  take  out  a  policy  on  bis 
own  life  for  his  sister  as  payee,  nor  is  it  material  who  pays  the 
premiums,  but  the  jury  should  say  whether  such  a  policy  was  a 
wager.  The  relation  of  nephew  and  uncle  or  aunt  does  not  raise 
the  implication  of  interest,  unless  there  be  a  pecuniary  interest 
besides.'  A  betrothed  lady  in  Pennsylvania  has  probably  an 
interest  in  the  life  of  her  intended.^  And  in  Missouri  this  hai  been 
so  decided.' 

194.  As  a  general  rule  the  insured  may  make  a  party  who  has  no 
insurable  interest  the  beneficiary  or  payee  of  a  policy.*  Though  ap- 
parently it  has  been  held  in  Michigan  and  Texas  that  the  payee  must 
have  an  interest  f  and  there  is  a  dictum  to  the  same  effect  in  the 
Supreme  Court  of  the  United  States,'  though  perhaps  not  intended 
to  convey  that  idea,  but  to  mean  that  any  party  not  interested  may 
be  payee  in  a  policy,  if  there  is  no  presumption  of  a  wager;  and 
the  relationship  of  the  parties  in  the  case  at  bar  rebutted  any  such 

1  Keystone  Mut.  Ass'n  v.  Beaverson,  Knights  of  Pythias,  52  N.  J.  L.  455  ; 

16  W.  N.   C.   (Pa.),    188;   Lewis   u.  Valton  v.  Nat.  Loan  Faud   L.  Assur. 

Phoenix  Hut.    L.    Ins.  Co.,  39  Conn.  Soc,   22  Barb.  (N.   Y.)    9;    Scott  v, 

100.   Se«  Goodwin  v,  Mass.  Mat.  L.  Ins.  Dickson,    108    Pa.     6 ;    Fairchild    v. 

Co.,   73  N.  Y.  480 ;   Barnes  v.  Loud.  North  Bast  Mut.  L.  Ass'n  Co.  51  Vt. 

Edinbnrgh  &    Glasgow    L.   Ins.   Co.,  613 ;    IngersoII  v.   Knights  of  Golden 

[1892]  IQ.B.  864.  Rale,  47    Fed.  R.    272    (S.  D.  Ga.); 

>  94  U.  S.  561.  Lament  v.  Grand  Lodge,  31  Fed.  R.  177 

'Corson's   Ap.,    113  Pa.   St.    438;  (N.D.Iowa);  Langdon  v.  Un.  Mat.  L. 

Singleton  v,  St.  Loais  Mat.  Ins.  Co.,  66  Ins.  Co.,  14  Fed.  R.  272  (E.  D.  Mich.)  ; 

Mo.  63.  N.  Amer.  L.  Assur.  Co.  v.  Craigen,  13 

*  Corson's  Ap.,  113  Pa.  St.  438.  Duv.  (Can.)  278  ;  N.  Amer.  L.  Assur. 

*  Chisholm  v,  Nat.  Capitol   L.  Ibs.  Co.  v.  Craigen,  6  R.  &  G.  (Nov.  Soot.) 
Co.,  5%  Mo.  213.  440.     But  see  Meily  v.  Hersberger,  16 

«  See  Wainewright  r.  Imperial  L.  Ins.  W.  N.  C.  (Pa.)  186  ;  Kohr  v.  Wolf,  16 

Co.,   1   M.  &  Rob.   481 ;    Goodrich  v.  lb.  189,  apparently   to  the  contrary, 

Treat,  7Ins.  L.  J.  269  (Colo.)  ;  John-  possibly  because  the  beneficiary  paid 

son  V,  Van  Epps,  110  III.  551 ;   Bloom-  the  premiums,  and  it  was  considered 

ington  Mut.  L.  Ben.  Ass'n  o.  Blue,  11  a  wager. 

N.  Bast.  R.  331  (111.)  ;   Provident  L.  f  Mut.  Ben.  Ass'n  v.  Hoyt,  46  Mich. 

Ins.  &  Invest.  Co.  v,  Baum,  29  Ind.  473 ;  Goldbaum  v,  Blum,  79  Tex.  638. 

236  ;  Succession  of  Hearing,  26  La.  An.  >  ^tna  L.  Ins.  Co.  t\  France,  94  U. 

•  326;  Campbell  v.  New  England  Mut.  S.  561. 
L.  Ins.  Co.,  98  Mass.  381 ;    Vivar  v. 
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presumption.  In  Texas,  apparently,  the  want  of  insurable  interest 
in  the  payee  cannot  be  relied  on  by  the  insurer  as  a  defence,  but 
the  right  to  the  money  must  be  settled  between  the  holder  of  the 
policy  and  the  representatives  of  the  insured.^ 

195.  Certain  forms  of  contracts  of  insurance  have  also  been  held 
wagers.  In  Alabama  A.  became  a  member  of  an  association  which 
paid  marriage  benefits,  by  the  rules  of  which  he  was  not  to  receive 
any  benefit  if  he  married  in  less  than  three  months,  but  after  that 
period  he  was  to  receive  a  monthly  payment.  He  named  B.  as 
beneficiary.  The  members  of  the  society  paid  marriage  assess- 
ments, and  it  was  also  agreed  that  B.  should  pay  the  dues,  &c.,  and 
that  the  member  or  insured  should  receive  one-third  of  the  proceeds 
of  the  certificate  when  paid.  The  insured  married  and  demanded 
payment,  which  was  refused  on  the  ground  that  B.  was  the  payee ; 
but  the  transaction  was  held  a  wagering  contract.*  In  Indiana  the 
company  agreed  to  pay  a  certain  sum  of  money  to  the  payee  on  his 
marriage  to  a  lady  named,  provided  the  payee  gave  exclusive  right 
to  the  company  to  carry  the  '^  marriage  benefit  insurance"  on  him 
and  his  betrothed,  and  it  was  held  the  condition  giving  such  ex. 
elusive  right  was  a  wager  and  the  whole  contract  illegal.^ 

In  Illinois  an  agreement  of  a  beneficial  company  to  pay,  on  the 
death  of  the  insured,  to  a  designated  beneficiary  seventy-five  per 
cent,  of  the  money  raised  by  voluntary  contributions  and  twenty- 
five  per  cent,  to  the  two  members  whose  names  might  chance  to 
hold  the  certificates  next  above  or  below  the  deceased,  was  held  to 
be  a  wager.*  Apparently  a  Tontine  policy,  however,  is  not  a 
wager.* 

196.  If  the  insurance  is  void  because  a  wager,  but  the  insurer 
gratuitously  chooses  to  pay  the  insured's  payee,  he  can  retain  the 
money.*  In  Pennsylvania,  however,  it  is  held  that  where  the  in- 
surer pays  the  policy  money  on  a  wager  policy  to  the  payee,  the 
executor  of  the  insured  can  recover  it  from  the  payee.^     But  it  was 

»  Pacif.  Mut.    L.    Ins.   Co.   v.  Wil-  *  Simons  r.  N.   Y.    L.    Ins.  Co.,  38 

liaras,  79  Tex.  &33.  Hun  (N.  Y.),  309. 

<  White   V.  Eqait.    Nuptial   Benefit  ^  Heuson  v.  BlaukweU,  4  Hare,  434 ; 

Un.,  76  Ala.  251.  Worthington  i\  Curtis,  1  Ch.  D.  419. 

>  James  v.  Jellison,  94  Ind.  292.  ^  Meilj  v.  Hershberger,  16  W.  N.  C. 

*  Golden    Rule    v.   People,    115  lU.  (Pa.)  186 ;  Kohr  t;.  Wolf,  16  lb.  189. 
492. 
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also  held  by  that  Court  that  the  executor,  and  not  the  widow  or  heir, 
must  act  in  the  matter,  for  the  contract  is  not  void  ah  initio  ;  and 
where  the  insurer  pays  on  such  a  policy  to  the  payee,  after  a  notice 
from  the  widow  and  heir,  though  not  from  the  executor,  not  to  pay, 
it  cannot  be  held  liable  a  second  time  to  pay  the  executor.^  In  a 
case  in  Vermont  A.  loaned  money  to  B.,  taking  his  note  with 
usurious  interest  and  a  policy  on  the  debtor's  life,  in  a  much  larger 
amount  than  the  amount  actually  loaned  in  his  own  name.  The 
company  paid  the  creditor  the  policy  money,  and  it  was  held  A. 
must  pay  the  money  above  the  legal  debt  over  to  B.'s  representa- 
tives ;  for,  though  the  insurance  company  might  have  resisted  the 
payment  to  A.  of  any  sum  over  the  actual  debt,  still,  as  it  did  not 
do  so,  A.,  as  against  B.'s  representative,  could  not  do  so,  having 
received  it  from  the  company.* 

It  is  difficult  to  support  these  rulings  on  any  principle.  It  is  not 
easy  to  understand  why  a  party,  who  has  made  a  bet  and  paid  the 
consideration  the  other  party  requested,  may  not  retain  the  fruits  of 
hid  bet,  if  the  latter  makes  no  objection  to  pay  it.  Nor  is  there  any 
very  obvious  moral  reason  why  the  money  honorably  paid  on  a  lost 
bet  should  be  forcibly  taken  from  the  pocket  of  the  winner  and  given 
to  another  who,  from  inability  or  timidity,  did  not  care  to  make  it, 
and  possibly  did  not  know  of  its  being  made. 

197.  With  regard  to  the  burden  of  proof.  There  must  be  an 
averment  and  some  proof  of  interest,  both  in  suits  on  fire  and  life 
policies.'  It  has  been  held  in  Massachusetts,  Missouri,  Wisconsin, 
and  Western  Virginia,  with  respect  to  fire  policies,  where  the  de- 
claration alleges  an  interest  and  the  application  or  policy  shows 
an  interest  in  the  insured,  that  this  is  a  prima  facie  case.^  In  Mis- 
souri, in  Parks  v.  Conn.  Ins.  Go.,^  it  was  stated  that  the  payee  had 


^  Bomberger  v.  United  Breth.  Mat. 
Soo.,  18  W.  N.  C.  (Pa.)  459. 

«  Coon  c.  Swan,  30  Vt.  6. 

'  Lewis  r.  Phoenix  Mut.  L.  Ins.  Co., 
39  Conn.  100 ;  Penn.  Mat.  L.  Ins.  Co. 
r.  Wiler,  100  Ind.  92 ;  Nichols  v,  Vhy- 
etteMat.  L.  Ins.  Co.,  1  Allen  (Mass.)} 
63 ;  Parks  v.  Conn.  Ins.  Co.,  26  Mo.  Ap., 
511 ;  Singleton  v,  St.  Loais  Mot.  Ins. 
Co.,  66  Mo.  63 ;  Planters'  Ins.  Co.  v, 
Diggs,  8  Bax.  (Tenn.)  563 ;    Sheppard 


V.  Peabody  Ins.  Co.,  21  W.  Va.  368  ; 
Caufield  v.  Watertown  F.  Ins.  Co.,  55 
Wis.  419. 

*  Nichols  V.  Fayette  Mat.  F.  Ins.  Co., 
1  Allen  (Mass.),  63;  Parks  v.  Conn. 
Ins.  Co.,  26  Mo.  Ap.  511 ;  Sheppard  v. 
Peabody  Ins.  Co.,  21  W.  Va.  368  ;  Can- 
field  p.  Watertown  F.  Ins.  Co.,  55  Wis. 
419. 

•  26  Mo.  Ap.  511. 
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prhna  facie  interest,  if  the  policy  was  made  payable  to  her.     In 

« 

life  policies  it  has  been  held  in  Connecticut  that  where  the  declara- 
tion avers  an  interest  and  an  interest  also  appears  from  the  applica- 
tion or  policy,  it  is  sufficient.^  The  facts  tending  to  show  interest 
are  for  the  jury.* 

1  Lewis  V,  Phoenix  Mat.  L.  Ins.  Co.,  32  Iowa,  421 ;  Bankhead  v.  Des  Moin*f« 

39  Conn.  100.  Ins.   Co.,  30  N.  W.   R.   740  (Iowa) ; 

>  Gaardian  Mat.  L.  Ins.  Co.  v.  Hogan,  Shaak  v,  Meily,  26  W.  N.  C.  (Pa.)  569. 
80  111.  37 ;  Mitcbell  i;.  Home  Ins.  Co., 
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198.  The  last  essential  element  to  the  formation  of  the  contract 
of  insurance  is  the  price,  or,  as  it  is  usually  termed,  the  premium. 
The  price  may  be  cash,  or  in  mutual  companies  the  formation  of  the 
contract  may  be  performed  by  the  insured  paying  partly  in  cash 
and  giving  a  note  for  the  balance,  or,  giving  a  note  and  paying  no 
cash  at  all,  though  even  in  mutual  companies  the  price  may  be 
wholly  in  cash.^  But  it  is  not  necessary  to  complete  the  formation  of 
the  contract  that  the  price  should  be  paid,  but  it  is  complete  with- 
out it,  unless  specially  made  precedent  to  its  formation  by  the 
parties.*  Nor  need  the  premium  note  be  signed  ;*  though  when 
signed  it  usually  constitutes  with  the  policy,  and  often  the  appli- 
cation, evidence  of  the  whole  contract.^ 

199.  The  price  may,  however,  be  made  precedent,  and  then  its 


'  See  ante,  §  11.  Also  Sprnanoe  r. 
F.  k  M.  Ins.  Co.,  9  Colo.  73  ;  State  v. 
Manfg.  Mut.  F.  Ins.  Co.,  9  Mo.  311 ; 
Commonwealth  v.  Mer.  &  Meohan.  Ins. 
Co.,  2  Pear.  (Pa.)  428. 

'  See  New  Eng.  F.  &  M.  Ins.  Co.  i;. 
Bobinson,  25  Ind,  536  ;  Western  Mass. 
Ins.  Co.  V.  Dnffey,  2  Kan.  347  ;  Blan- 
chard  v.  Waite,  28  Me.  51 ;  Brownfield 
r.  Phoenix  Ins.  Co.,  35  Mo.  A  p.  54; 
Trustees  First  Baptist  Church  u,  Brook- 
lyn P.  Ins.  Co.,  19  N.  Y.  305 ;  Kelly  v. 
Commonw.  Ins.  Co.,  10  Bos.  (N.  Y.) 

13 


82 ;  Commer.  Mat.  M.  Ins.  Co.  v.  Un. 
Mnt.  Ins.  Co.,  19  How.  328;  Whitaker 
v.  Farmers*  Un.  Ins.  Co.,  29  Barb.  (N. 
Y.)  312  ;  Campbell  v,  Amer.  F.  Ins.  Co., 
73  Wis.  100. 

'  Commer.  Mat.  M.  Ins.  Co.  v.  Un. 
Mut.  Ins.  Co.,  19  How.  318. 

*  See  Shultz  v.  Hawkeye  Ins.  Co.,  42 
Iowa,  239  ;  Amer.  Ins.  Co.  v,  Stoy,  41 
Mich.  385;  West.  Branch  Ins.  Co.  v. 
Helfenstein,  40  Pa.  St.  289 ;  Fuller  v. 
Madison  Mut.  Ins.  Co.,  36  Wis.  599. 
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payment  is  essential.*  In  Baxter  v.  Massasoit  Ins.  Co.,*  where 
the  agent  had  prepared  the  policy  and  taken  it  to  deliver  to  the  in- 
sured and  get  the  money,  but  not  being  able  to  find  him  took  it  away, 
it  was  left  to  the  jury  to  say  whether  the  policy  had  been  executed 
and  held  for  the  benefit  of  the  insured',  so  that  he  should  have  an 
opportunity  to  pay  the  premium  and  take  the  policy,  and  whether 
the  insured  could  have  a  reasonable  time  within  which  to  pay ;  or 
whether  payment  was  precedent.  But  where  the  agent  of  the  com- 
pany on  a  tender  of  the  policy  to  the  insured  demanded  the  premium, 
but  was  referred  by  him  to  a  third  party  who  had  previously  agreed 
with  the  insured  to  pay  it,  and  the  agent  replied  he  would  call  on 
this  third  party,  but  never  did  and  retained  the  policy,  it  was  held 
not  to  be  a  contract,  for  the  policy  was  not  to  take  effect  till  paid 
for.'  Where  the  rules  of  a  railway  benefit  association  authorize  a 
member's  dues  to  be  collected  by  the  stoppage  of  monthly  wages  of 
the  servants  of  the  railway  company,  it  was  held  that  a  declaration 
of  the  railway  company's  paymaster,  who  was  not  a  servant  of  the 
benefit  association  nor  had  himself  made  the  deduction,  nor  knew 
the  date  on  which  it  was  made,  but  did  a  purely  ministerial  act  in 
paying  money  when  ordered  to,  was  insufficient  to  establish  the 
membership  of  a  railway  employe  in  such  association.^ 

200.  While  the  price  is  usually  money,  or  a  note  representing 
money,  this  is  not  essential,  but  the  parties  may  agree  that  it  shall 
be  made  in  another  commodity,  or  in  services.*  Where  the  premium 
is  money,  the  tender  to  be  good  must  be  in  the  legal  coin  or  currency 
of  the  realm  or  commonwealth,  and  the  money  should  be  produced ; 
but  the  party  to  whom  the  tender  is  made  may  make  it  valid,  when 
it  would  be  otherwise  insufficient,  by  objecting  on  a  different  ground, 

^  St.  Loais  Mat.  L.  Ins.  Co.  v.  Ken-  Co.,    56   Qa.    237 ;   Lycoming  F.  Ins. 

nedy,  6  Bush  (Ky.),  450;  Wallingford  Co.  v.  Ward,  90  III.  545  ;   Willcute  v. 

V,  Home  Mut.  F.  &  M.  Ins.  Co.,  30  Mo.  North w.  Mut.  L.  Ins.  Co.,  81  Ind.  300 ; 

46;  Collins  v.  Ins.  Co.,  7  Phila.  201  ;  Ky.  Mut.  Ins.  Co.  v.  Jenks,  5  Ind.  96; 

Mattoon  Mfg.  Co.  v.  Oshkosh  Mut.  F.  Buckner  v.    Grosvenor,    Bliss  on    In* 

Ins.  Co.,  69  Wis.  564.      See  ante,  §  12.  saranoe,   §   280  (Oh.)  ;  Bank   r.  Qer. 

2  13  Allen  (Mass.),  320.  Amer.  Ins.  Co.,  72  Wis.  535  ;  Hoffman 

'  Hoyt  V,  Mat.  Beuef.  L.  Ins.  Co.,  98  v.  John  Hancock  Mat.  L.  Ins.  Co.,  92 

Mass.  539.  U.  S.  161 ;   Carlwitz    v.  Germania  F. 

*  Balto.& Oh.  Employes'  Relief  Ass'n  Ins.  Co.,  12  Ins.  L.  J.  127  (D.  N.  J.); 

V,  Post,  122  Pa.  St.  579.  Frazer  v.  Gore,  District  Mut.  F.  ins. 

s  See  Carter  v.  Cotton  States  L.  Ins.  Co.,  2  Ont.  R.  416. 
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as,  for  example,  to  the  amount,  but  not  the  character  of  the  oiTer.^ 
It  has  been  held  that  the  payment  otherwise  valid  when  made  to 
an  agent  of  a  Northern  man  in  the  Confederate  States  during  the 
American  Civil  War,  might  be  made  in  the  currency  there  used.' 

201.  As  the  usual  payment  is  money,  an  agent  would  not,  unless 
expressly  or  impliedly  empowered,  be  authorized  to  accept  any 
medium  of  payment  but  money.*  In  Lycoming  F.  Ins.  Co.  v. Ward,* 
the  agent  had  insured  the  applicant  in  two  companies  he  represented, 
and  the  payment  had  been  made  without  appropriating  any  part  of 
the  money  partly  in  cash  and  partly  in  segars,  drinks,  etc.  In  a 
suit  against  the  defendant  company,  it  appeared  that  the  cash  was 
more  than  the  amount  of  its  premium,  and  it  was  held  that  the  de- 
fendant was  bound. 

Where  a  mutual  company  was  allowed  by  a  supplement  to  its 
charter  to  insure  '^  for  a  specified  rate  of  premium  to  be  paid  in 
cash  in  the  same  manner  as  insurance  companies,"  not  mutual,  ^^  are 
accustomed  to  do,"  it  was  held  that  the  company  might  accept  a 
note  for  such  premium,  instead  of  cash,  the  taking  of  it  being  a 
mere  extension  of  time  of  payment,  and  none  the  less  a  cash  pay- 
ment.* Where  the  premium  is  to  be  cash  the  authority  of  the 
agent  to  receive  credit  or  a  note  must  be  shown,*  and  probably 
authority  would  have  to  appear  for  an  agent  to  accept  a  check 
in  payment.'  As  a  general  rule,  payment  must  be  actually  made, 
and  the  mere  giving  the  money  to  one's  agent  to  pay  is  not  suffi- 
cient; but  where  the  insurer  has  instructed  the  insured  to  send 
his  check,  it  was  held  that  a  transmission  by  mail  was  sufficient, 
though  it  did  not  arrive  till  after  the  loss.* 

'  Polglaaa  ».  01iv«r,  2  Cr.  &  J.  16  ;  Hancock  Mut.  L.  Ins.    Co.,  92  U.  S. 

Ward  i;.  Smith,  7  Wall.  447.  161. 

'  Martinet;.  Internal.  L.  Assur.  Soo.,  '  90  III.  545. 

62  Barb.  (N.  Y.)  181.  s  Casey  v.  Nagle,  2  Abb.  C.  C.  15H 

•  Carter  v.  Cotton  States  L.  Ins.  Co.,  (Wis.). 

56  Ga.   237  ;    Lycoin.   F.    Ins.   Co.   v.  «  Walker  v.  Provincial  Ins.  Co.,  8  U. 

Ward,  90  111.  545  ;  Willcuts  v.  Northw.  C.  Ch.  217. 

Mat.  L.  Ins.  Co.,  81  Ind.  300;  Anchor  »  Tayloe   v,    Meroh.   F.   Ins.   Co.,  9 

L.  Ins.  Co.  r.  Pease,  44  How.  Pr.  (N.  How.  390. 

Y.)  385 ;  Buokner  v.  Grosvenor,  Bliss  •  lb. 
on  Ins.  §  280  (Oh.)  :    Hoffman  v.  John 
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202.  As  has  been  stated,^  an  insurance  in  respect  of  property  is 
not  an  insurance  of  the  specific  thing  mentioned  in  the  policy,  but 
is  an  agreement  insuring  the  person  taking  out  the  policy  against 
damage  or  prejudice  to  his  interest  in  the  thing  described.*  There 
is  almost  necessarily  in  this  form  of  contract  a  dilectus  per sonce^  ^nd 

• 

the  policy  does  not  attach  to  the  specific  thing  named  in  it,  nor  does 
it  pass  as  an  incident  in  a  sale  or  transfer.*  Therefore,  if  the  insured 
part  wit]?  his  interest  in  the  property  insured  he  cannot  recover  on 
a  loss.*  For  example,  in  Sadler's  Co.  v.  Badcock,*  where  a  lessee, 
who  had  insured,  assigned  to  his  landlord  his  policy,  on  the  expira- 
tion of  the  lease,  which  ran  for  a  longer  period  than  the  lease,  it 
was  held  the  landlord  could  not  recover  on  a  loss.  So  in  Heller  v. 
Royal  Ins.  Co.,'  where  a  tenant  had  insured  against  liability  for 
rent  during  the  period  the  premises  might  be  untenantable  from  fire, 
and  on  a  loss  the  landlord  agreed  to  rebuild  and  make  a  new  lease, 
the  tenant  agreeing,  on  his  p&rt,  that  the  landlord's  entry  to  rebuild 
should  not  constitute  an  eviction,  and  to  pay  rent  during  the  rebuild- 
ing under  the  original  lease,  it  was  held  the  entry,  nevertheless. 


1  Ante,  §  2.  Manfg.  Co.  r.  Summit  Go.  Mut.  F.  Ins. 

«  See  Sadler's  Co.  v,  Badcock,  2  Atk.  Co.,  10  Oh.  St.  347  ;  Hoxsio  v.  Provi- 

554;  Lynch  v,  Dalzell,  4  Brown  P.  C.  deuce  Mut.  F.  Ins.  Co.,  6  R.  I.  517; 

431 ;  New  South  Wales  Bank  v.  North  Hobbs  v.  Memphis  Ins.  Co.,  1  Sneed 

Brit.  &  Mercant.,  Etc.,  Co.,  2  New  South  (Tenn.),  444  ;  Carpenter  t;.  Providence 

Wales  L.  239;    North  of  England  Oil  Wash.  Ins.  Co.,  16  Peters,  495 ;  Forgie 

Co.  i\  Archangl.  Ins.  Co.,  L.  R.  10  Q.  v.  Royal  Ins.  Co.,  16  L.  Can.  J.  34. 

B.  249 ;  Garland  v,  Ins.  Co.  of  N.  A.,  »  See  lb. 

9  Brad.  (III.)  571  ;  McCluskey  i>.  Provi-  «  North  Brit.  &  Mercant.  Ins.  Co.  r. 

dence  Wash.  Ins.  Co.,  126  Mass.  306  ;  Moffatt,  L.  R.  7  C.  P.  25;  Minturn  r. 

Morrison  r.  Teuu.  M.  &  F.  Ins.  Co.,  18  Mfrs.  Ins.  Co.,  10  Graj   (Mass.),  501 ; 

Mo.  262  ;  Jeeko  v.  St.  Louis  F.  &  M.  Ins.  Perry  i;.  Mechan.  Mut.  Ins.  Co.,  11  Fed. 

Co.,  7  Mo.  Ap.  308  ;  Lahiff  r.  Ashuelot  R.  478  (D.  R.  I.). 

Ins.  Co.,  13  his.  L.  J.  796  (N.   H.) ;  »  2  Atk.  554. 

iKtna  F.  Ins.  Co.  v,  Tyler,  16  Wend.  (N.  «  133  Pa.  St.  152.     But  see  the  more 

Y.)  385 ;  Howard  v,  Albany  Ins.  Co.,  3  recent  decision  in  Heller  v.  Royal  Ins. 

Den.    (N.    Y.)    301 ;    Mount    Vernon  Co.,  30  W.  N.  C.  (Pa.)  545. 
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relieved  the  insurer  from  paying,  as  the  lease  was^r^?  tanto  rescinded 
by  the  landlord's  entry  to  rebuild,  and  the  insurer  could  not  be 
damaged  by  any  arrangement  so  as  to  change  the  effect  of  such  an 
agreement.  Where  a  married  woman  purchased  land,  taking  a 
receipt  for  the  purchase-money  without  a  deed,  and  her  husband  with 
another  built  a  frame  house  on  it,  a  sale  of  the  property  under  a 
mechanic's  lien  was  held  not  to  divest  the  wife's  equitable  title.^ 
A  seizure  of  property  by  the  military  government  of  the  United 
States,  without  condemnation  or  without  an  act  of  forfeiture  on  the 
insured's  part,  does  not  divest  the  title  where  the  country  is  unset- 
tled.' But  it  has  been  held  where  there  was  a  clause  against  a  sale, 
the  sale  of  a  wreck  without  consent  from  "necessity"  will  avoid.' 
203.  But  to  avoid  on  the  ground  of  alienation  simple  the  whole 
title  must  be  parted  with  ;  for  an  alienation  of  a  part  of  the  property, 
or  a  diminution  in  interest  of  the  insured  will  not  avoid,  the  retention 
of  a  legal  or  equitable  title  being  a  sufficient  interest.^  Nor  does  a 
sate  of  a  part  conflict  with  the  clause  against  "  sale  or  transfer."^ 
But  where  there  is  a  clause  against  any  change  in  the  title  or  pos- 
session of  the  property  by  sale  or  voluntary  transfer,  a  sale  of  an 
undivided  half  interest  was  held  to  avoid.*  The  clause  forbidding 
a  change  of  title  in  the  property  may  be  violated  by  its  sale,  though 
the  insured  retain  an  interest  similar  to  what  he  previously  had. 
Thus  where  a  mortgagor  who  had  sold  the  realty  and  was  merely  a 
guarantor  of  the  mortgage  debt,  insured,  and  subsequently  joined  his 
vendee  in  a  deed  of  sale,  it  was  held  to  forfeit  the  policy  under  the 

'  Pa.  F.  Ins.  Co.  r.  Dougherty,  102  dez  v,  Qreat  West.  Ins.  Co.,  3  Rob. 

Pa.  St.  568.  (lb.)  457  ;  Howard  F.  Ins.  Co.  r.  Bni- 

*  Keith  i;.  Globe  Ins.  Co.,  52  III.  518.  ner,  23  Pa.  St.  50  ;  Pa.  F.  Ins.  Co.  v. 
'  Lewis  V.  Ceutr.  Ins.  Co.,  23  lod.  Dougherty,  102  Pa.  St.  568;  Hobbs  r. 

445.  Memphis    Ins.    Co.,  1    Sneed    (Tenn.), 

*  Reed  17.  Cole,  3  Burr.  1513;  Hutohin-  444;  Sides  v.  Knickerbocker  L.  Ins. 
aon  V.Wright,  25  Beav.  444;  Stephens  Co.,  16  Fed.  R.  650  (W.  D.  Tenn.); 
»'.  III.  Mut.  F.  Ins.  Co.,  43  111.  327  ;  Smith  v.  Royal  Ins.  Co.,  27  U.  C.  Q.  B. 
Gordon  r.  Mass.  F.  &  M.  Ins.  Co.,  2  54;  Smith  v.  Provincial  Ins.  Co.,  18  U. 
Pick.  (Mass.)  249  ;  Tiefenthal  v,  Cit.  C.  C.  P.  223  ;  Burton  v.  Gore  District 
Hut.  F.  Ins.  Co.,  53  Mich.  306 ;  Morrison  Mut.  Ins.  Co.,  14  U.  C.  Q.  B.  342. 

V,  Tenn.  M.  k  F.  Ins.  Co.,  18  Mo.  262;  &  Blackwell  9.  Ins.  Co.,  48  Oh.  St. 

Jecko  V,  St.  Louis  F.  h  M.  Ins.  Co.,  7  533;  Quarrier  v.  Peabody  Ins.  Co.,  10 

Mo.  Ap.  308  ;  French  ».  Rogers,  16  N.  W.  Va.  507. 

H.  177 ;  Manley  v.  Ins.  Co.  of  N.  A.,  1  *  McBwan  i;.  West.  Ins.  Co.,  1  Mich. 

Laos.  (N.  Y.)  20 ;  ^Etna  F.  Ins.  Co.  ».  N.  P.  118. 

Tyler,  16  Wend.  (N.  Y.)  385  ;  Feruan- 
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above  clause.^  In  Savage  v.  Howard  Ins.  Go.,'  a  distinction  was 
taken  between  the  sale  of  an  interest  in  property  and  the  sale  of  the 
property,  and  it  was  held  a  sale  of  an  interest,  as,  for  example,  on 
the  entrance  of  the  insured  into  a  co-partnership  the  assigning  his 
insured  property  to  it  as  firm  assets,  was  not  a  forfeiture  of  the 
insurance  under  the  clause  "  sale  or  conveyance."*  But  a  sale  of 
the  entire  interest  will  of  course  avoid .^ 

204.  Insurers  usually  insert  in  their  policies  various  clauses 
against  a  transfer  of  the  property,  such  as  that  the  policy  shall  be 
void  on  a  "  sale,"  or  "  sale  or  conveyance,"  or  on  a  "  change  of  title 
or  possession,"  and  so  forth ;  and  such  clauses  may  avoid  a  policy 
though  the  insured  may  still  retain  a  sufficient  insurable  interest  at 
the  common  law,  and  like  any  other  conditions  they  are  precedent.^ 
Where  the  sale  is  not  an  outright  conveyance,  but  contains  conditions 
subsequent,  the  question  as  to  whether  such  an  alienation  comes 
within  one  of  the  above  conditions  of  the  policy  or  not,  is  often 
difficult  to  answer. 

205.  Where  there  was  a  clause  against  the  sale  of  the  property, 
and  the  vendor  sold  to  a  mortgagee,  who  was  allowed  to  remain  in 
possession  for  a  year  under  an  agreement  to  resell  to  him  for  a  fixed 
sum  during  that  period,  but  that  if  the  price  were  not  therein  paid 
the  property  should  fully  vest  absolutely  in  the  buyer,  it  was  held 
a  sale  which  avoided  the  policy.*  A  sale  and  an  unsealed  agree- 
ment by  the  vendee  to  reconvey  on  payment  of  a  sum  of  money, 
was  held  an  alienation.^  So  where  a  policy  was  issued  to  the  mort- 
gagor, loss  payable  to  the  mortgagee,  and  after  the  insured's  death 
his  heirs  conveyed  to  the  mortgagee,  who  orally  agreed  to  sell  the 
estate,  and,  after  deducting  his  mortgage  debt,  pay  the  proceeds  to  the 
estate  of  the  mortgagor,  the  policy  was  avoided  as  the  title  was 
vested  in  the  grantee,  and  the  estate  not  charged  with  a  trust.'     In 

1  Springfield   F.   &   M.   Ins.   Co.    i\  475  ;  Lett  v.  Guardian  P.  Ins.  Co.,  125 

Allen,  43  N.  Y.  389.  N.  Y.  82. 

'  52  N.  Y.  502.     See  also  Springfield  ^  Tatham  r.  Commerce  Ins.  Co.,  4 

F.  &  M.  Ins.  Co.  V.  Allen,  43  N..Y.  Hun  (N.  Y.),  136.     See  Grable  p.  Ger- 

389.  man  Ins.  Co.,  32  Neb.  645. 

3  Soanlon  v.  Un.  F.  Ins.  Co.,  4  Biss.  ^  Adams  v,  Rockingham  Mut.  F.  Ins. 

511  (N.  D.  in.).  Co.,  29  Me.  292.     See  also  Foote   9. 

*  Savage  v.  Long  Island  Ins.  Co.,  43  Hartford  F.  Ins.  Co.,  119  Mass.  259. 

How.  Pr.  (N.  Y.)  462.  •  Dailey  ».  Westchester  F.  Ins.  Co., 

&  Home  Ins.  Co.  v.  Bethel,  42  111.  Ap.  131  Mass.  173. 
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Moulthorp  V.  Farmers'  F.  Ins.  Co.,*  A.  conveyed  ihe  insured 
realty  to  B.  under  an  agreement  that  the  sale  should  be  void  if 
the  purchase-money  were  not  paid  in  a  specified  time,  or  when  B. 
should  alien  the  property,  and  assign  with  the  company's  consent 
the  policy  to  B.,  but  retained  possession  under  the  agreement  with 
B.,  which  further  stipulated  that  the  price  should  be  secured  by  well- 
secured  notes  payable  at  the  time  mentioned  or  when  B.  aliened. 
With  the  company's  consent  A.  and  B.  assigned  the  policy  to  the 
plaintiff,  and  A.  gave  a  quit-claim  deed  to  perform  the  condition  of 
the  agreement.  Subsequently  B.  aliened  with  the  company's 
consent,  but  his  alienee  conveyed  without  it,  and  it  was  held  this 
avoided  the  policy,  as  B.  had  a  defeasible  title. 

If  the  legal  effect  of  a  sale  is  to  create,  in  point  of  fact,  a  total 
alienation,  the  fact  the  parties  did  not  think  it  would,  or  the  motive 
of  the  parties  in  selling,  is  immaterial.' 

A  sale  for  taxes  in  Lower  Canada,  not  absolutely  divesting  the 
title  till  the  time  to  redeem  has  past,  has  been  held  not  an  aliena- 
tion that  will  avoid.'  And  a  policy  to  A.  on  realty  subsequently 
sold  for  taxes  to  B.,  who  at  once  transferred  it  to  A.'s  wife,  and  she 
to  C,  A.  joining,  and  then  C.  to  A.,  was  held  not  to  avoid.^  But 
if  the  policy  issue  to  the  owner  of  an  equity  of  redemption,  the 
alienation  clause  operates  when  the  time  to  redeem  expires ;  and, 
therefore,  as  the  alienation  clause  cut  off  his  interest  at  the  expira- 
tion of  the  equity,  an  agreement  to  convey  on  payment  of  the  debt, 
without  consideration,  which  could  not  be  enforced,  would  not  pre- 
vent the  alienation  clause  from  applying.' 

206.  Where  the  terms  of  the  sale  contain  a  condition  that  must 
be  performed  before  the  title  vests  in  the  vendee, nt  is  not  neces- 
sarily an  alienation  that  will  avoid ;  as  where  two  deeds  are  exe- 
cuted simultaneously  and  constitute  the  same  transaction,  and  one 
contains  a  condition  precedent  to  the  title  vesting,  the  sale  is  not 
an  alienation  within  a  clause  against  alienation.  Thus,  where  A. 
conveys  to  B.  with  a  warranty  deed,  and  B.  deeded  him  back 
the  title,  conditioned  that  unless  B.  should  pay  A.  a  specified 

1  52  Vt.  123.  *  Kyte  v.  Commer.  Un.  Assur.  Co., 

*  Langdon  v.  Minn.  Farmers'  Mat.    144  MaM.  43 

F.  Ins.  Co.,  22  Minn.  193.  •  Eesex  Sav.  Bk.  v.  Meriden  F.  Ins. 

*  Paqaet  v.  Cit.  Ibb.  Co.,  4  Qaebeo    Co.,  57  Conn.  335. 
L.  B.  230. 
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sum  in  three  years,  which  was  optional,  and  allowing  A.  to 
remain  in  possession  in  the  mean  time,  the  second  deed  should 
be  void;*  the  policy  was  held  valid.  So  where  a  mortgagor 
of  a  vessel  sells  his  remaining  interest,  under  a  stipulation  to 
pay  off  the  mortgage,  and  failing  to  comply  the  sale  falls  and  the 
title  is  reconveyed  to  him,  a  policy  issued  to  him  before  the  agree- 
ment of  sale  will  cover  a  loss  after  the  reconveyance.*  And  where 
a  vendor  verbally  agreed  to  assign  a  policy  to  his  vendee  on  a  con- 
tract of  sale  with  a  purchase-money  mortgage,  it  was  held,  on  a  loss 
before  completion  of  the  terms  of  the  sale,  the  vendor  could  recover, 
because  till  delivery  of  the  policy  the  contract  was  unfulfilled,  and 
after  completion  of  the  sale  the  vendee  could  set  up  the  failure  to 
deliver  the  policy  and  get  a  rebate  for  the  destruction  of  the  house.' 
But  in  Farmers'  Ins.  Co.  v.  Archer,*  where  there  was  a  sale,  and 
as  part  consideration  for  the  price  a  bond  acknowledged  under  the 
Deeds  Act,  covenanting  to  permit  the  insured  to  occupy  the  dwell- 
ing during  his  life,  it  was  held  a  change  of  title.' 

If  a  sale  is  never  carried  out,  or  the  property  is  reconveyed  and 
the  bargain  thrown  up,  and  the  vendor  in  possession  at  the  loss, 
the  policy  has  been  held  not  avoided;*  though  apparently  the  con- 
trary was  held  in  Davidson  v.  Hawkeye  Ins.  Co.,^  but  no  cases  were 
cited  by  the  Court  in  support  of  their  position,  and  one  of  the  Judges 
dissented.  Where  a  loss  occurs  after  realty  has  been  offered  for 
sale  by  order  of  a  Court,  which  needs  some  further  proceeding  as  a 
judicial  confirmation,  and  the  loss  occurs  before  that  has  taken 
place,  the  sale  clause  in  a  policy  is  not  violated.*  So  where  a  loss 
to  property,  covered  by  insurance  in  favor  of  a  mortgagor,  occurs 
after  such  confirmation  and  after  the  sale  is  set  aside,  though 
before  the  order  is  vacated,  the  insurable  interest  of  the  mortgagor 

1  Titemore  v.  Vt.  Mat.  F.  Ins.  Co.,  *  Power  v.  Ocean   Ins.  Co.,    19  La. 

*  20  Vt.  546.  28.    See   also  Oakman   v.  Dorchwter 

<  Worthington   v.   Bearse,  12  Allen  Mut.  F.  Ins  Co.,  98  Mass.  67. 

(Mass.),  354.  ^  71  Iowa,  532. 

*  F.  &  M.  Ids.  Co.  v.  Morrison,  11  "  Browning  v.  Home  Ins.  Co.,  71  N. 
Leigh  (Va.),  354.  Y.  508 ;  Uaigbt  v.  Continental  Ins.  Co., 

*  36  Oh.  St.  608.  92  lb.  51;  Farmers*   Mat.  Ins.  Co.  v. 
^  See  also  Smith  v.  Phosniz  Ins.  Co.,    Oraybill,  74  Pa.  St.  17;  Ball  v.  N.  Brit. 

91  Cal.  323 ;  F.  Ass'n  v,  Floarnej,  19    Can.   Invest.,   Etc.,  Co.,   14  Oat.    R. 
8.  W.  893  (Tex.).  322. 
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in  possession  is  not  divested  by  such  unauthorized  sale  and  con- 
firmation.' It  has  been  held  that  an  executory  agreement  of  sale 
is  not  a  sale  within  the  policy  clause  ;*  though  part  of  the  purchase- 
money  is  paid.*  Nor  is  such  a  sale  "  a  change  of  title."*  Nor  is  a 
lease  for  five  years,  with  an  option  to  buy  at  the  end  of  it,  and  pos- 
session in  the  lessee,  a  sale.'  But  in  one  of  the  lower  Courts  in  New 
York  a  contract  under  seal  to  sell  with  payment  of  part  of  the 
price  was  held  a  change  of  interest.* 

207.  A  contract  that  cannot  be  enforced  has  been  held  not  a  sale. 
As  a  parol  contract  of  sale  not  to  bind  for  two  years,^  or  a  sale  of 
personalty  where  there  is  no  transfer  of  interest  under  the  Statute 
of  Frauds.*  But  a  conveyance  by  a  father  and  mother  to  a  daughter, 
without  a  consideration,  but  in  which  a  consideration  was  inserted 
before  recording  the  deed,  and  a  note  executed  by  the  daughter  to 
her  mother,  who  immediately  handed  it  back,  which  the  insured 
when  informed  of  did  not  object  to,  was  held  an  avoidance.*  A 
school  district  has  still  an  interest  in  a  school  house  after  its  sale,  by 
a  vote  of  the  district,  for  credit  instead  of  cash,  which  was  not  rati- 
fied, the  sale  being  by  law  void  unless  thereafter  ratified.'*^  A  sale 
of  the  wife's  insured  realty  by  her  husband  does  not  avoid,  she 
being  ignorant  of  it.^^  A  voidable  sale  by  a  trustee,  afterwards  set 
aside,  has  been  held  not  to  be  a  total  alienation  within  conditions  in 
a  policy  to  the  effect  that,  "  if  property  be  sold  or  transferred  or 
any  change  in  title  or  possession,"  or  *'  if  property  has  been  sold 
or  delivered  or  otherwise  disposed  of  so  that  all  interest  or  liability 


*  Richland  Co.  Mat.  Ins.  Co.  v.  Samp- 
son, 38  Oh.  b72. 

'  Perrj  Company  Ins.  Co.  v,  Stewart, 
19  Pa.  St.  45  ;  Terpenning  i;.  Agricult. 
Ins.  Co.,  14  Hnu  (N.  Y.),  299  ;  Kemp- 
ion  r.  Sute  Ins.  Co.,  62  Iowa,  83. 

*  Wash.  F.  Ins.  Co.  v,  Kelly,  32  Md. 
421 ;  Boston,  Etc.,  Ice  Co.  v.  Royal 
ius.  Co.,  12  Allen  (Mass.).  381 ;  Shot- 
well  r.  Jefferson  Ins.  Co.,  5  Bos.  (N.V. 
247 :  Masters  v,  Madison  Co.  Mnt.  Ins. 
Co.,  11  Barb.  (N.Y.)  624;  Trumbull  v. 
Portage  Co.  Mut.  Ins.  Co.,  12  Oh.  305  ; 
Hill  p.  Cumberland  Val.  Mut.  Protec. 
Co.,  59  Pa.  St.  474. 


*  Bull  V.  North.  Brit.  Can.,  Etc.,  Co., 
15  Ont.  A  p.  421. 

B  Planters*  Mnt.  Ins.  Co.  v.  Rowland, 
66  Md.  236. 

*  Gerraoud  t*.  Home  Ins.  Co.,  2  Hun 
(NY.),  540. 

^  Somerset  Co.  Mnt.  Ins.  Co.  r.  Lep- 
ley,  3  Luz.  Leg.  Obs.  52  (Pa.). 

8  Pitney  v.  Glen's  Falls  Ins.  Co.,  65    ^ 
N.  Y.  6. 

*  Baldwin  r.  PhcBuix  Ins.  Co.,  10 
Ins.  L.  J.32(N.  H.). 

^^  School  District  v.  ^tiia  Ins.  Co., 
62  Me.  330. 

^1  Commer.  Ins.  Co.  t*.  Spankneble, 
52  111.  53. 
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on  the  part  of  the  insured  has  ceased,"  the  policy  shall  be  forfeited  ; 
the  two  clauses  together  being  held  to  mean  that  to  avoid  the  aliena- 
tion must  be  a  total  cessation  of  interest.^  It  has  been  held,  where 
the  insured  assigned  a  policy  on  property  to  A.  as  security,  and 
then  conveyed  the  insured  property  to  B.,  though  the  conveyance  to 
B.  may  be  void  against  A.,  who  was  a  creditor  of  the  insured,  yet  as 
the  insured  cannot  impeach  his  own  deed  the  policy  was  void.'  An 
alienation  which  is  void  against  creditors  has  also  been  held  to  be 
within  the  clause  against  sale,  transfer,  or  change  of  title.* 

208.  It  has  been  held  in  California,  where  the  policy  contained  a 
clause  against  sale,  that  after  a  sale  on  credit  the  vendor's  lien  for 
the  purchase-money  was  not  sufficient  to  keep  alive  the  policy.^  In 
Bishop  V.  Clay  F.  &  M.  Ins.  Go.,'  the  trustees  in  possession  under 
a  second  mortgage  of  a  railroad  company,  insured  a  station,  &c., 
as  "  trustees  of  convertible  mortgage,'*  "as  their  frame  depot,"  and 
the  policy  had  a  clause  against  sole  change  of  title,  &;c.  A  fore- 
closure was  had  under  the  first  mortgage  and  the  trustees  advanced 
$83,000  on  the  road,  which  was  sold  to  a  new  corporation  ;  and  the 
Court,  in  the  foreclosure  decree,  provided  for  a  lien  in  favor  of  the 
second  mortgage  to  be  discharged  from  the  first  earnings  of  the 
road.  On  a  loss  the  second  mortgage  trustees  claimed  a  first  lien 
on  the  whole  road,  but  it  was  held  the  foreclosure  sale  to  the  new 
company  was  a  termination  of  the  insurance,  the  lien  interest  was 
not  the  same  interest  as  that  insured,  and  parol  evidence  was  not 
admissible  to  show  that  it  was  so  intended.  It  has  been  held  in 
Missouri  that  a  sale  and  a  mortgage  back  to  secure  the  price  does 
not  avoid  a  policy.*  But  under  a  clause  against  an  alienation  by 
sale,  or  otherwise,  a  sale  and  purchase-money  mortgage  was  held  to 
avoid.^  Where  there  is  a  proviso  against  a  sale  or  change  of  title 
a  sale  and  mortgage  for  the  price  will  avoid.*     And  a  mortgage 

1  Commer.  Un.  Assor.   Co.  v.  Scam-  ^  4ft  Conn.  430. 

mon,  126  111.  355.  ^  Morrison  v.  Tenn.  M.  k  F.  Ins.  Co., 

«  Birdsey  v.   City  F.    Ins.   Co.,    26  18  Mo.  262. 

Conn.  165.  '  Tittemore  v.  Vt.  Mat.  F.  Ins.  Co., 

»  See  Orrell  p.  Hampden  F.  Ins.  Co.,  20  Vt.  546. 

13  Or&y  (Mass.),  431  ;  Manfg.  Co.  v.  "  Home  Mut.  F.  Ins.  Co.  v.  Haasleiu, 

Worcester  Mat.  F.   Ins.   Co.,  11    Met.  60  111.  521  ;    Savage  v.   Howard   Ins. 

(.Mass.)  429  ;  Baldwin  i\  Phoenix  Ins.  Co.,  52  N.  Y.  502.    Thoagh  see  Ritta  r. 

Co.,  10  Ins.  L.  J.  32  (N.  H.).  Massasoit  Ins.  Co.,  56  Barb.  (N.  Y.) 

*  Cal.  State  Bk.  v.  Hamburg- Bremen  177. 
Ins.  Co.,  71  Cal.  11. 
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coupled  with  a  power  of  sale  has  been  held  a  change  of  title.^ 
Though  in  Ohio  a  sale  and  mortgage  to  secure  the  price  was  hfld 
not  to  be  "a  transfer  or  change  of  title."*  The  clause,  "  the  in- 
terest of  the  assured  ...  in  the  property  insured  is  not  as- 
signable unless  by  consent  .  .  .  and  in  case  of  the  transfer  or 
termination  of  any  such  interest  ...  by  sale  or  otherwise 
•  •  .  this  policy"  shall  be  void,  was  held  not  to  avgid  where 
there  was  a  conveyance  of  a  vessel  accompanied  by  a  reconveyance 
by  way  of  mortgage.*  But  where  a  husband  and  wife  conveyed  a 
life  estate  which  she  had  in  one-third  of  a  lot,  and  tenancy  for 
years  in  the  rest,  on  which  her  husband  had  erected  a  house,  to  the 
reversioner,  on  the  latter  agreeing  to  make  her  an  annual  payment 
during  life,  together  with  the  insured's  conveyance  of  the  two- 
thirds  to  the  same  person,  who  gave  a  mortgage  on  the  whole  to 
secure  the  annual  sums,  the  mortgagor  entering  into  possession,  it 
was  held  on  a  loss  before  anything  was  paid,  that  there  was  an 
alienation  under  the  clause  against  alienations  in  '^  whole  or  in 
part."*  Where  the  clause  forfeited  "  if  the  property  be  sold,"  and 
the  insured  conveyed  and  took  a  mortgage  therein  for  part  of  the 
price,  and  assigned  the  policy  with  consent  of  the  grantee,  who  en- 
dorsed it  payable  to  the  grantor  as  interest  may  appear,  which  the 
insurer  likewise  assented  to,  a  subsequent  conveyance  by  the 
grantee  unassented  to  was  held  to  avoid.'' 

209.  Where  there  is  no  clause,  it  has  been  held  a  sale,  and  that  a 
judgment  given  by  the  vendee  for  the  price  avoid,  as  this  is  only  a 
general  lien  and  differs  from  a  mortgage.*  Where  the  alienee  of  a 
moiety  of  the  premises  gave  back  a  lease  with  an  agreement  to  re- 
pair it  is  within  a  clause  against  alienation  ;  it  is  not  a  conveyance 
infviuro? 

210.  A  sale  after  a  conveyance  in  trust  for  creditors  obviously 
avoids.*  And  where,  as  part  of  the  consideration  for  an  assignment 
in  trust  for  creditors,  the  creditors  release  the  debts,  the  assignor  no 

'  Soflsaman   v.    Pamlico  Bankiug  &        *  Smith  r.  Un.  Ins.  Co.,  120  Mass.  90. 
Ins.  Co.,  78  N.  C.  195.  «  Grevemeyer  r.  Soath.  Mat.  F.  Ins. 

<  Bates  r.  Commer.  Ins.  Co.,  4  Ins.  Co.,  62  Pa.  St.  340. 
L.  J.  716  (Oh.).  T  Bojntou  v.  Clinton,  Etc.,  Mut.  Ins. 

»  Hitchcock  p.  Northw.  Ins.  Co.,  26  Co.,  16  Barb.  (N.  Y.)  254. 
N,  Y.  68.  •  Dadmun   Mfg.    Co.    w.   Worcester 

«  Abbott  o.  Hampden  Mut.  F.  Ins.  Mut.  F.  Ins.  Co.,  11  Met.  (Mass.)  429. 
Co.,  30  Me.  414. 
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longer  has  interest.^  And  if,  in  such  a  case,  the  creditors  agree  to 
pay  the  surplus,  if  any,  to  the  assignor,  it  was  held  the  mere  possi- 
bility of  a  balance,  in  the  absence  of  any  evidence  to  show  there 
was  an  expectation  of  such,  would  not  be  sufficient  to  give  the  as- 
signor an  insurable  interest.'  An  assignment  to  an  assignee  Tor 
the  benefit  of  creditors  was  held  to  avoid  under  a  clause  against 
alienation  ;*  or  under  a  clause  against  an  assignment  of  interest.* 
And  a  clause  against  any  alienation  of  the  property  is  violated  by 
the  insolvent  proceedings  of  Massachusetts.*  But  a  deed  convey- 
ing goods  in  trust  to  pay  creditors  when  the  insured  retains  the 
actual  possession  of  the  goods,  and  the  assignee  only  gets  a  tech- 
nical title,  was  held  not  within  a  clause  against  sale  or  transfer.'  In 
Appleton  Iron  Co.  v,  British  Amer.  Assur.  Co.,'^  the  policy  was  pay- 
able to  a  mortgagee  of  chattels  by  the  mortgagor,  who  subsequently 
assigned  in  insolvency,  and  it  was  held  this  did  not  avoid ;  since,  by 
the  law  of  Wisconsin,  the  chattel  mortgage  vested  absolutely  in  the 
mortgagee  ;  therefore,  there  was  no  transfer  of  title  or  possession 
of  the  body  of  the  property  within  the  clause  ;  nor  did  the  policy 
pass,  as  it  was  here  substantially  pledged  with  the  goods,  and  the 
payee  stood  substantially  in  the  same  position  as  the  assignee. 

211.  It  was  held  apparently  in  Re  Carow*  that  an  adjudication  in 
bankruptcy  causes  a  cessation  of  interest.  A  decree  in  bankruptcy 
is  within  a  clause  against  alienation.'  And  an  assignment  in  bank- 
ruptcy is  within  a  clause  as  to  a  sale  or  transfer  or  change  of  title.'' 
It  is  not  material  whether  the  bankruptcy  proceed  on  the  voluntary 
petition  of  the  insured  or  not,"  though  in  Pennsylvania  an 
assignment  in  bankruptcy  has  been  held  not  to  fall  within  a 
clause  against  a  sale,  conveyance,  or  assignment.^ 


1  Lazarus  v,  Commw.  Ins.  Co.,  5 
Pick.  (Mass.)  76. 

«  lb. 

'  Little  V.  Eureka  Iiis.  Co.,  4  Amer. 
L.  Rec.  228  (Oh.). 

*  Dey  V.  Poughkeepsie  Mat.  Ins. 
Co.,  23  Barb.  (N.Y.)623. 

*  Young  V.  Eagle  F.  Ins.  Co.,  14  Gray 
(Mass.),  150. 

*  Phceniz  Ins.  Co.  v,  Lawrence,  4 
Met.  (Ky.)  9. 

^  46  Wis.  23. 

8  4  N.  Bank  Reg.  178  (S.  D.  N.  Y.). 
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*  Adams  v.  Rockingham  Mut.  F.  Ins. 
Co.,  29  Me.  292. 

1°  Starkweather  r.  Cleveland  Ids.  Co., 
15  Int.  Rev.  Rec.  59  (S.  D.  Oh.)  ;  Perry 
r.  Lorrilard  F.  Ins.  Co.,  6  Lans.  (N. 
Y.)  201. 

^^  Adams  v.  Rockingham  Mat.  Ins. 
Co.,  29  Me.  292 :  Starkweather  v.  Cleve- 
land Ins.  Co.,  15  Int.  Rev.  Rec.  59  (S. 
D.  Oh.). 

"  Fayette  Mut.  F.  Ins.  Co.  c,  Neel,  6 
W.  N.  C.  (Pa.)  233. 


CHAP.  I.]  ALIENATION.  [213. 

212.  The  devolution  of  the  property  from  an  intestate  has  been 
held  not  to  work  an  alienation,  but  that  the  heirs  will  retain  an 
interest  on  a  policy  to  one,  his  executors,  assigns,  etc.*  It  has 
also  been  held  that  the  devolution  by  death  from  an  intestate  is 
not  within  a  clause  against  alienation  by  sale  or  otherwise,  or 
alienation  or  transfer.*  In  Virginia  it  was  also  held  a  descent 
to  the  heirs  was  not  void  under  the  clause  against  a  change  or 
transfer  of  the  property.'  But  it  has  been  held  in  New  York 
that  a  clause  against  a  change  of  title  or  possession  avoids  in  the 
event  of  death  and  intestacy,  as  the  words  change  of  title  are 
stronger  than  sale  or  alien,  and  include  all  changes  of  title.^  Nor 
is  the  presence  of  the  words  heirs,  etc.,  after  the  name  of  the 
insured  material,  in  the  face  of  an  express  stipulation  against 
exchange  of  title.*  Where  there  is  a  devise  of  realty  the  clause 
against  change  of  title  or  perhaps  the  clause  against  alienation 
would  avoid.*  It  has  also  been  held  that  the  title  the  executor 
takes  in  the  personalty  of  his  deceased  testator  is  ^'  a  change  of 
title  by  operation  of  law."^ 

213.  As  a  rule,  the  clauses  against  sales  or  alienations  by  the 
insured  have  been  held  to  mean  sales  in  a  popular  sense  and  not 
mortgages  :  that  is,  to  mean  a  complete  parting  with  the  property. 
Thus  the  clause  against  ^^alienations"  is  not  broken  by  a  mort- 
gage.* Nor  does  a  mortgage  of  personalty,  without  a  transfer  of 
possession,   violate  the   clause.*     Nor  is   a   chattel   mortgage   an 

>  Wynian  w.  Wymaa,  26  N.  Y.  253 ;  «  Sherwood  v.  Agrio.  Ins.  Co.,  73  N. 

Columbia  Ins.    Co.  v,  Mullini  4  Leg.  Y.  447 :  Barbank  v.  Rockingham  Mut. 

OpiD.  (Pa.)  572.  F.  Ins.  Co.,  24  N.  H.  550  ;  Columbia  Ins. 

«  Pfister    V.  Gerwig,    122  Ind.  567  ;  Co.  i\  Mallin,  4  Leg.  Opin.  (Pa.)  572. 

Burbank  v,  Rockingham  Mut.  F.  Ins.  "^  Sherwood  r.  Agric.  Ins.  Co.,  73  N. 

CJo.,24  N.  H.  550;  Wyman  p.  Wyman,  Y.    447.     It    maj   be    remarked    that 

26  N.  Y.  253 ;  Farmers*  Mut.  Ins.  Co.  assurances  under  the  Customs  Annuity 

V.  Graybill,  74  Pa.  St.  17  ;  Columbia  and  Benevolent  Fund,  Att'y  Gen*l  v. 

Ins.  Co.  V.  Mullin,  supra.  Abdy,  1   H.  &  C.  266,  are  not  part  of 

'  Ga.  Home  Ins.  Co.  v.  Kinnier,   28  the  insured's  estate,  as  the  appointment 

Grat.  (Va.)  88.  is  limited,  and  no  legacy  duty  is  pay- 

*  Lappin  ».  Charter  Oak  F.  &  M.  Ins.  able  ;  Att*y  Gen*l  v.   Rowsel ;   Tilsley 

Co.,  58  Barb.   (N.  Y.)  325  ;  Hine   r.  on  Stamps,  685  (2d  ed.)  ;  but  a  succes- 

Woolworth,  93  N.  Y.  75 ;  in   the  last  sion  duty  is  payable :  Att'y  Gen'l  v, 

case  the  words  were  change  of  title  in  Abdy,  1  H.  &  C.  266. 

&Dy  manner,   whether   by   act  of  the  ^  Rollins  v.  Columbian  Mut.  F.  Ins. 

parties  or  operation  of  law.  Co.,  25  N.  H.  200. 

»  Hine  v.  Woolworth  Co.,  93  N.  Y.  75.  »  Rioe  u.  Tower,  1  Gray  (Mass.),  426. 
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"  assignment"  of  the  property.^  The  clause  against  "  sale  or  con- 
veyance'^ is  not  violated  by  a  mortgage  ;'  nor  is  the  clause  against 
"  sale  or  transfer"  by  a  mortgage  or  foreclosure,  if  a  right  to 
redeem  is  left.'  The  clause  against  '^sale,  transfer,  or  convey, 
ance"  is  not  broken  by  a  mortgage.*  Nor  is  the  creation  of  a 
chattel  mortgage  within  a  provision  against  sale,  alienation,  or 
transfer,  as  there  is  not  absolute  transfer  when  the  right  of  pos- 
session and  possession  are  kept  by  the  owner.'  The  clause  against 
alienation  "  by  sale  or  otherwise"  is  not  violated  by  a  mortgage,* 
unless  where  the  equity  of  redemption  is  also  conveyed.^  Nor  does 
a  mortgage  violate  the  clause  against  *'*'  termination  of  interest  by 
sale  or  otherwise."^  But  a  quit-claim  deed  of  all  one's  interest  to 
the  mortgagee  avoids  under  a  condition  against  alienation  by  sale 
or  otherwise.'  A  mortgage  does  not  avoid  under  a  clause  against 
transferor  termination  of  interest  by  sale;^^  nor  is  the  clause  against 
the  property  being  "  sold  or  conveyed  in  whole  or  in  part"  violated 
by  a  sale  in  execution,  if  the  equity  remains.^^  It  has  been  held 
that  a  mortgage  is  a  material  alteration  in  ownership  of  the  prop- 
erty, under  a  clause  against  all  '^  alterations  in  any  material  way  in 
the  ownership,  situation,  or  state  of  the  property  insured.""  A 
mortgage  will  not  avoid  in  Canada  under  a  clause  against  alienation 
in  a  policy  issued  by  a  stock  company."    But  apparently  the  crea- 

1  SovHreign  F.  Ins.  Co.  v,  Peters,  12  Conover  v.  Mut.  Ins.  Co.,  3  Den.  (N. 

Duv.  (Can.)  33.  Y.)  2M. 

3  Hart.  F.  Ins.  Co.  t*.  Walsh,  54  111.  ^  Lawrence  v.  Hol/oke  Ins.  Co.,  11 

164.  Allen  (Mass.),  387. 

'  Aurora  F.  &  M.  Ins.  Co.  v.  Hopkins  ^  Holbrook  v.  Amer.  Ins.  Co.  1  Cart. 

Mfg.  Co.,  11  Ins.  L.  J.  341  (Mich.) ;  see  193  (D.  R.  I.). 

also  Va.  F.  k  M.  Ins.  Co.  v.  Feagin,  62  '  Hoxsie  v.  Providenue  Mat.  F.  Ins. 

Ga.  515 ;  Brjan  v.  Traders*  Ins.  Co.,  Ck>.,  6  R.  I.  517. 

145  Mass.  389  ;  Montreal  Assur.  Co.  v,  >°  Jecko  v.  St.  Louis  F.  k  M.  Ins.  Co., 

McGillivray,  2  L.  Can.  J.  221 ;  Parsons  7  Mo.  Ap.  308. 

V.  Qut^en  Ins.  Co.,  29  U.  C.  C.  P.  188.  "  Strong  v.  Mfrs.  Ins.  Co.,  10  Pick. 

*  Aurora  F.  Ins.  Co.  r.  Eddy,  55  111.  (Mass.)  40.     See  Smith  v.  Moumouth 

213  ;  Friezen  v,  Allemauia  Ins.  Co.,  30  Mut.  F.  Ins.  Co.,  50  Me.  96. 

Fed.  R.  352  (W.  D.  Wis.).  »«  Edmands  v.  Mut.   Safety  F.  Ina. 

«  Van  Deusen  r.  Charter  Oak  F.  &  M.  Co.,  1  Allen  (Mass.),  311. 

Ins.  Co.,  1  Rob.  (N.  Y.)  55.  "  Sands  v.  Standard  Ins.  Ck>.,  27  U.  C. 

«  Cowen  V,  Iowa  State  I^is.  Co.,  40  Ch.  167  ;  Bull  v.  North  Brit.  Can.  In- 

Iowa,  551 ;  Pollard  v.  Somerset  Mat.  F.  vest.  Co.,  Etc.,  14  Ont.  R.  322;  Kelly  c. 

Ins.  Co.,  42  Me.  221  ;  Folsom  v.  Belknap  Liv.  &  Lond.  &  Globe  Ins.  Co.,  2  Han. 

Co.  Mat.  F.  Ins.  Co.,  30  N.   H.  231  ;  (N.  B.)  266. 
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tion  of  a  mortgage  will  cause  a  forfeiture  ,of  a  policy  of  a  mutual 
company,  on  the  ground  that  the  premium  is  by  the  statute  made  a 
lien  on  the  property,  and  a  mortgage  would  introduce  complications 
which  it  was  reasonable  to  suppose  the  clauses  against  alienation 
contemplated.^  And  this  has  been  held  even  where  the  premium  in 
a  mutual  company  was  cash,  as  the  notes  were  still  bound  for  the 
payment  of  the  cash  policies.'  It  has  been  held  a  mortgage  does 
not  violate  the  clause  against  any  ^^  change  of  title."'  And  in  a 
lower  Court  in  New  York  a  chattel  mortgage  has  been  held  not  to 
be  "a  change  of  title."*  A  chattel  mortgage  does  not  avoid  under 
the  clause  against  ''sale  or  transfer  or  change  of  title  or  possession 
by  legal  process  and  judicial  decree  or  voluntary  transfer  or  con- 
veyance," as  the  change  must  be  complete.*  But  in  Canada  a  mort- 
gage was  held  to  be  within  the  clause  against ''  change  of  interest  by 
operation  of  law  or  act  of  the  parties."*  A  mortgage  under  which 
no  possession  had  been  taken  by  the  mortgagee  and  where  the  debt 
was  not  due,  will  not  avoid  a  policy  under  a  clause  of  forfeiture,  if 
the  property  be  "sold  or  transferred,  or  upon  passing  or  entry  of  de- 
cree of  foreclosure,  or  upon  sale  under  deed  of  trust,  if  any  change 
takes  place  in  title  or  possession  by  legal  process  or  judicial  decree 
or  voluntary  transfer."^  And  so  the  clause  against  ''change  of  title 
or  possession  in  the  property  by  sale,  legal  process,  judicial  decree, 
or  voluntary  conveyance"  has  been  held  not  to  be  avoided  by  a  mort- 
gage,* even  where  there  has  been  a  foreclosure,  but  the  equity  to 
redeem  had  not  been  lost.*    But   in  Wisconsin  the  creation  of  a 


1  Barton  r.Gore  District  Mat.  P.  Ins.  ^  Hennessey  v.  Manhat.  F.  Ins.  Co., 

Go.,  14  D.   C.  Q.  B.  342 ;    Kanady  r.  28  lb.  98. 

Gore   Dist.   Mat.   F.  Ins.    Co.,  44  lb.  <  0' Neil  v.  Ottawa  Agric.  Ins.  Co.,  15 

261 ;  Sands  p.  SUndard  Ins.  Co.,  27  U.  Can.  L.  J.  207. 

C.  Ch.  167.  T  Judge  ».  Conn.   F.    Ins.   Co.,    132 

'  Kanadj  v.  Gore  Dist.  Mat.  F.  Ins.  Mass.  521. 

Co.,  44  U.  C.  Q.  B.  261.  "  Hartford  F.  Ins.  Co.  v.  Walsh,  54 

>  Ball  V.  N.  Brit.  Can.,  Etc.,  Co.,  15  III.  164;  Aurora  F.  Ins.  Co.  t*.  Eddy, 
Out.  Ap.  421.  See  also  Buck  t%  Phoenix  55  lb.  213  ;  Commer.  Ins.  Co.  v,  Spank- 
Ins.  Co.,  76  Me.  586 ;  but  see  Semmel-  neble,  52  lb.  53 ;  Byers  v.  Farmers' 
haak  v.  Can.  F.  &  M.  Ins.  Co.,  4  L.  N.  Ins.  Co.,  35  Oh.  St.  606.  In  this  last 
(Can.)  205,  to  the  contrary.  case  the  phrase  was  substantially  the 

*  Dresser  v.  United  Firemen's  Ins.  same. 

Co.,  46  Hnn  (N.  Y.),  298.  '  Loy  v.  Home   Ins.  Co.,  24  Minn. 

315. 
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chattel  mortgage  was  held  to  violate  the  clause  against  a  ^^  change 
of  title."! 

In  Georgia  the  statute  provides,  "  an  alienation  of  property  in- 
sured and  a  transfer  of  the  policy  without  the  consent  of  the 
insurer  avoid  the  insurance,  but  the  hypothecation  or  creation  of  a 
lien  does  not."  It  was  held  in  the  Federal  Courts  in  Georgia  a 
deed  to  a  creditor  to  secure  a  debt,  with  a  reservation  of  the  balance, 
is  not  within  a  clause  against  ''  sale,  transfer,  or  exchange  in  title 
or  possession."*  In  West  Virginia  the  execution  of  a  trust  deed  to 
secure  debts  on  the  property  under  which  no  sale  was  had,  is  not 
within  a  clause  against  ^^  transfer  or  change  of  title,  or  the  fore- 
closure of  a  mortgage."* 

A  policy  to  one  receiver,  to  be  void  if  a  change. in  title  or  pos- 
session (except  on  succession  by  death)  **  whether  by  legal  pro- 
cess, or  judicial  decree,  or  voluntary  transfer  or  conveyance,"  was 
held  not  avoided  by  the  appointment  of  another  receiver ;  for  it 
was  said  the  property  is  legally  not  in  his  possession,  but  in  the 
Courts,  and  the  title  is  in  the  parties  for  whom  he  holds  it.' 

214.  It  has  been  usually  held  that  a  conveyance  which  is  abso- 
lute on  its  face  may  be  shown  to  be  a  mortgage.^  In  Maine,  by  the 
R.  S.  1840,  c.  125,  sec.  1,  an  absolute  conveyance  "  with  a  separate 
'  instrument  of  defeasance  of  the  same  date,  and  executed  at  the  same 
time,  shall  constitute  a  mortgage ;"  but  it  was  held  a  deed  purport- 
ing  to  be  absolute,  though  intended  to  be  defeasible  by  bond,  will 
not  be  defeated  unless  the  bond  be  registered.*  In  New  York, 
when  such  a  deed  has  been  delivered,  it  has  been  held  not  to  avoid 
a  policy  under  the  clause  against  a  "  sale,  transfer  of  the  property. 


1  Schumitsch  v.  Amer.  Ins.  Ck>.,  48 
Wis.  26. 

'  Nussbaam  v.  North  Ins.  Co.,  37 
Fed.  R.  524  (S.  D.  Oa.). 

»  Nease  v.  Ins.  Co.,  32  W.  Va.  283. 

*  Thompson  v.  Phoenix  Ins.  Co.,  136 
U.  8.  287. 

*  Hutchinson  v,  Wright,  25  Beav. 
444 ;  Gardner  v.  Cazenove,  1  H.  &  N. 
423  ;  Ward  v.  Beck,  1  C.  B.  N.  S.  608  ; 
Nat.  Ins.  Co.  v.  Webuter,  83  III.  470; 
Venderhaise  i*.  Hughes,  2  Beas.  (N.  J.) 
410 ;  Hodges  v.  Tenn.  M.  &  F.  Ins.  Co., 
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4  Sold.  (N.  Y.)  416  ;  Barry  r.  Hamburg- 
Bremen  F.  Ins.  Co.,  110  N.  Y.  1  ;  Col« 
V.  Bolard,  22  Pa.  St.  431  ;  Russell  r. 
Southard,  12  How.  139;  Holbrook  r. 
Amer.  Ins.  Co.,  1  Curt.  193  (D.  R.  J.)  ; 
Ottawa  Agric.  Ins.  Co.  r.  Sheridan,  5 
Duv.  (Can.)  157  ;  Kelly  v.  L\v.  k  Lend. 
&  Globe  Ins.  Co.,  2  Han.  (N.  B.)  266. 

*  Tomlinson  v,  Monmouth  Mut.  F.  Ins. 
Co.,  47  Me.  232;  Smith  r.  Monmouth 
Mut.  F.  Ins.  Co.,  50  Me.  96.  See  R.  S. 
1840,  c.  97,  sec.  27,  as  to  registration. 
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ALIENATION. 


[216. 


or  change  in  the  title."*    But  in  Michigan  an  absolute  sale,  though  for 
collateral,  is  a  change  of  title  * 

215.  The  creation  of  a  mortgage  does  not  avoid  under  the  clause 
against  alienation  by  ^^  sale,  mortgage,  or  otherwise,"  as  alienation 
by  mortgage  probably  means  a  foreclosure.*  Nor  will  the  mere 
commencement  of  foreclosure  proceedings  avoid  under  the  words 
**  change  of  ownership  or  increase  of  hazard."*  The  constructive 
possession  in  goods  by  the  sheriff  under  a  levy,  where  the  insured 
retains  actual  possession,  does  not  vitiate  the  policy  under  a  clause 
against  sale  or  transfer.'  So  it  has  been  held  a  seizure  on  execution 
without  removal  of  the  personalty  is  not  an  alienation.'  And  in 
Louisiana  the  clause  against  ^'  change  of  command"  was  held  not 
to  be  violated  by  a  seizure  of  the  vessel  and  its  custody  by  the 
sheriff.^  It  has  been  held  an  alienation  to  a  mortgagee  is  within 
the  clause  against  "  termination  of  interest  by  sale  or  othervfise."' 
A  foreclosure  was  held  not  to  avoid  a  policy  to  a  mortgagor,  loss 
payable  to  the  mortgagee  under  the  clause  against  an  alienation.* 
And  where  the  mortgagor  of  chattels  insured,  and  the  insurer  per- 
mitted the  transfer  of  the  mortgage,  it  was  held  not  to  avoid  the 
policy  as  an  alienation.*^  In  Michigan  a  policy  to  the  mortgagee 
was  held  not  forfeited  by  a  foreclosure  of  the  mortgage,  where  the 
equity  of  redemption  had  not  expired,  where  there  was  a  clause 
against  a  sale  or  transfer."  Where  the  policy  is  issued  to  the  mort- 
gagee the  clause  against  ^'  change  of  title"  is  not  broken  by  a 
mortgagee  becoming  owner."  And  where  the  mortgagee  is  payee 
of  a  policy  to  the  mortgagor  in  a  mutual  company,  and  also  agrees 
to  pay  the  note,  an  involuntary  foreclosure  is  not  an  alienation,  for 


'  Barry  r.  Hamburg- BremeD  F.  Ins. 
Co.,  110  N.  Y.  1 ;  reversing  same  case 
in  21  J.  &  S.  (N.  Y.)  249. 

*  West.  Mass.  Ins.  Co.  v.  Riker,  10 
Mich.  279. 

*  Shepherd  v,  Un.  Mat.  F.  Ins.  Co., 
38  N.  H.  232. 

*  Phoenix  Ins.  Co.  i;.  Un.  Mat.  L. 
Ins.  Co.,  101  Ind.  392. 

*  Phwuiz  Ins.  Co.  v.  Lawrence,  4 
Met.  (Kj.)  9. 

.  «  Rice  o.  Tower,  1  Gray  (Mas9.)>  426. 


'  Marigny  r.  Home  Mat.  Ins.  Co.,  13 
La.  An.  338. 

*  Bilson  V.  Manfg.  Ins.  Co.,  7  Am. 
L.  Reg.  6610.  S.  4  (D.  Pa.). 

9  Dix  V.  Mercan.  Ins.  Co.,  22  111. 
272. 

»o  Wash.  Ins.  Co.  v,  Hayes.  17  Oh. 
St.  432. 

"  Hopkins  Manfg.  Co.  v.  Aurora  P. 
&  M.  Ins.  Co.,  48  Mich.  148. 

"  Esch  V.  Home  Ins.  Co.,  78  Iowa,  334. 
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though  the  mortgagee  was  not  a  member  of  the  company,  the  insur- 
ance was  with  both.*  There  will  be  no  avoidance  of  the  policy  where 
a  mortgage  of  the  insured  property  is  not  completely  executed.' 

216.  A  parol  lease  is  not  an  alienation.'  And  semble  a  demise  for 
a  year  of  the  building  insured  is  not  an  alienation  within  the  Canada 
Act.*  And  in  Pennsylvania  a  clause  against  "  change  of  title"  was 
held  not  violated  by  a  lease.'  But  a  lease  has  been  held  within  a 
clause  against  a  '^  change  in  possession."'  And  where  the  owner  had 
made  an  oral  executory  lease,  but  allowed  the  intended  lessee  to  enter 
under  a  parol  license  to  repair,  it  was  held  not  to  avoid,  as  a  change 
of  possession.^  It  has  been  held  a  colorable  lease  made  to  consti- 
tute one  a  warehouseman  upon  whose  receipts  the  goods  insured 
would  be  dealt  with,  does  not  avoid  a  policy,  as  a  change  of  occu- 
pation  or  control  on  goods  insured  as  ^'  own,  and  held  in  trust."' 

In  Girard  F.  &  M.  Ins.  Co.  v.  Hebard,'  the  word  **  property" 
in  a  clause  to  the  effect,  that  ^^  if  the  property  be  sold  or  trans- 
ferred, or  any  change  takes  place  in  the  title  or  possession  ...  by 
voluntary  transfer  or  conveyance  ...  or  if  the  interest  be  not 
truly  stated,"  was  held  to  apply  to  both  real  and  personalty  on  the 
reading  of  the  whole  clause,  and  to  cover  the  subject-matter,  which 
was  lumber. 

217.  It  is  not  necessary  for  the  insured  to  notify  the  insurer  of 
an  incumbrance  subsequent  to  the  issue  of  the  policy,  unless  speci- 
ally required.*^  But  if  required  in  the  policy,  a  failure  to  do  so  will 
of  course  avoid.  Nor  would  the  knowledge  on  the  part  of  the  in- 
sured of  the  entry  of  the  incumbrance  be  a  material  fact.^*  Where 
there  is  a  warranty  to  notify  the  insurer  of  future  incumbrances, 
those  occurring  between  the  application  and  the  policy  would  be 

1  Bragg  V,  New  Eng.  Mut.  F.  Ins.  Cal.  438.     See  also  West  Branch  Ins. 

Co.,  25  N.  H.  289.  Co.  v.  Helfenstein,  40  Pa.  St.  289. 

*  Olmstead  r.  Iowa  Mat.  Ins.  Co.,  24  ^  Alkan  v.  N.  U.  lus.  Co.,  53  Wis. 
Iowa,  503;   New  Orleans   Ins.  Co.  v.  136. 

Gordon,  68  Tex.  144.  "  Lancashire  Ins.  Co.  t*.  Chapman, 

>  Lane  v.  Me.  Mut.  F.  Ins.  Co.,  12  7  Rev.  Leg.  (Can.)  47. 

Me.  44.  •  95  Pa.  St.  45. 

*  Hobson  V.  W.  D.  M.  Dist.  F.  Ins.  ^  Richmond,  Btc,  F.  Ins.  Co.  v.  Fee, 
Co.,  6  U.  C.  Q.  B.  536.  14  Quebec  L.  R.  293. 

s  West  Branch   lus.  Co.  v.  Helfen-        u  Pa.  Mut.  F.  Ins.  Co.  t^.  Schmidt, 
stein,  40  Pa.  St.  289.  119  Pa.  St.  449 ;  Hill  r.  Pa.  Mat.   F. 

6  Wenzel  r.  Commer.  Ins.   Co.,   67    Ins.  Co.,  15  W.  N.  C.  (Pa.)  43. 
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within  the  clause.^  A  chattel  mortgage  which  only  embraces  part 
of  the  subject-matter  of  the  insurance,  as  a  mortgage  on  four  cows, 
has  been  held  to  forfeit  a  policy  which  covers  more.*  If  the  policy 
issues  on  the  statement  of  the  insured  that  the  property  will  be 
encumbered  to  a  specific  amount,  an  incumbrance  created  to  a 
greater  amount  will  avoid  under  a  clause  against  an  increase  of 
incumbrances.'  But  where  the  insured  stated  he  had  liens  exceed- 
ing a  gross  amount,  and  some  were  paid,  but  he  did  not  know  how 
many,  it  was  held  a  revival  of  an  old  or  entry  of  a  new  judgment 
did  not  avoid,  if  there  was  no  increase  in  the  totality  of  incum- 
brances, as  the  insured  might  have  meant  to  refer  to  some  he  thought 
would  be  entered.^  Where  there  was  a  clause  against  incumbrances, 
and  the  wife  had  insured  a  creamery  erected  on  her  husband's  land, 
and  both  executed  a  mortcrage  thereon  without  reserving  the  creamery, 
it  was  held  a  forfeiture.*  Where  A.  insured  a  house  standing  on 
land  devised  to  his  wife,  and  there  was  no  proof  under  the  Married 
Woman's  Act  as  to  its  application,  it  was  held  a  mortgage  in  fee  by 
the  husband  avoided ;  for,  unless  the  act  applied  the  conveyance 
avoided,  as,  j7nma/aae,  the  husband  would  be  taken  to  have  the 
right  to  execute  the  mortgage.*  The  paying  off  an  old  mortgage 
does  not  authorize  the  taking  of  a  new  one,  under  the  incumbrance 
clause.'  But  where  there  was  a  statement  of  incumbrancer,  not 
specific,  it  was  held  that  liens  up  to  the  amount  stated  would  not 
avoid  under  a  clause  against  liens.*  Where  there  is  insurance  on 
a  building  on  a  farm  incumbered  at  the  issue  of  the  policy,  and  part 
of  the  farm  was  sold  and  the  incumbrance  reduced,  but  was  pro- 
portionately greater  on  the  whole  than  at  the  issue  of  the  policy,  it 
violates  a  clause  against  incumbrances.*  But  it  has  been  held  that 
the  placing  of  a  mortgage  on  a  tract  of  land  other  than  that  tract 
on  which  the  insured  house  stands  will  not  avoid,  though  the  house 

1  Pa.  Ins.  Co.  V.  GotUman,  48  Pa.  «  Russ  v.  Mut.  F.  lus.  Co.,  29  U.  C. 

St.  151.  Q.  B.  73. 

'  Dacej  V.  Agricalt.  Ins.  Co.,  21  Han  '  Hankins  r.  Rockford  Ins.  Co.,  70 

(N.  Y.),  83.  Wis.l. 

*  Sent«U  p.  Oswego  Co.  Farmers*  Ins.  ^  Gonid  r.  Dwelling-Honse  Ins.  Co., 
Co.,  16  lb.  516.  134  Pa.  St.  570. 

*  Kister  p.  Lebanon   Mat.  Ins.  Co.,  '  Rnssell  v.  Cedar  Rapids  Ins.  Co., 
128  Pa.  St.  553.  78  Iowa,  216. 

*  Mallory  v.  Farmers'  Ins.   Co.,    65 
Iowa,  450. 
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was  described  as  on  an  aggregate  number  of  acres.*  Where  there  is 
a  clause  against  future  incumbrances,  the  presumption  is  that  a  mort- 
gage which  appears  duly  recorded  is  not  yet  paid.*  A  void  mort- 
gage, as  one  on  a  homestead,  in  Michigan,  not  signed  by  the  wife, 
does  not  avoid.*  Where  a  sublessee  has  insured,  the  lessee  cannot 
incumber  the  former's  property  by  a  mortgage  so  as  to  deprive  him 
of  his  interest,  so  long  as  the  sublessee  fulfils  the  terms  of  the  sub- 
lease.^ It  has  been  held  that  the  assent  of  the  insurer  to  a  sale 
does  not  imply  an  assent  to  the  execution  of  a  mortgage  for  the 
price,  as  notice  of  the  one  by  no  means  implies  notice  of  the  other. ^ 

218.  A  judgment  is  an  incumbrance  ^'  to  reduce  interest,"  though 
it  does  not  affect  the  title.*  An  entry  of  a  judgment  avoids  under 
a  clause  against  ^^  suffering  a  judgment  to  be  a  lien."^  And  the 
confession  of  a  judgment  for  an  amount  in  excess  of  the  value  of  the 
property  is  an  incumbrance  within  the  meaning  of  the  proviso  that 
should  ^'  an  incumbrance  fall  .  .  .  upon  the  property  insured 
sufficient  to  reduce  the  real  interest  of  the  insured  in  the  same  to  a 
sum  equal  to  or  below  the  amount  insured  .  .  .  the  policy  shall  be 
void."* 

219.  The  seizure  of  the  equity  of  redemption  and  its  sale  is  an 
incumbrance,  till  a  redemption  or  the  sale  is  perfected  by  the  proper 
lapse  of  time,  and  within  the  clause  against  incumbrances.'  As  has 
been  stated,  a  foreclosure  sale,  as  long  as  the  right  to  redeem  con- 
tinues, does  not  prevent  a  recovery  by  the  insured,  in  the  absence 
of  a  clause  against  it.^^  But  frequently  policies  contain  clauses 
against  foreclosure,  which  then  avoid  if  broken  ;**  and  sometimes 
there  is  even  a  clause  that  commencement  of  foreclosure  proceed- 


1  Pbcenix  Ins.  Co.  v.  Hart,  39  Sin. 
(111.)  517. 

'  Gould  V.  Holland  Parckase  Ins. 
Co.,  16  Hun  (N.Y.),  538. 

'  Watertowu  F.  Ins.  Co.  ».  Grover, 
Etc.,  Co.,  41  Mich.  131. 

*  Geo.  Home  lus.  Co.  v,  Jones,  49 
Miss.  80. 

*  German-Amer.  Bk.  v,  Agrioult.  Ins. 
Co.,  8  Mo.  A  p.  401. 

^  Brown  v.  Commw.  Mut.  Ins.  Co., 
41  Pa.  St.  187. 

214 


^  %an  p.  Mut.  Ins.  Co.,  5  Den.  (N. 
Y.)  326. 

>  Kensington  Nat.  Bank  v.  Terkes, 
86  Pa.  St.  227  ;  Heuch  v.  Agricult.  Ins. 
Co  ,  122  Pa.  St.  128. 

'  Campbell  r.  Hamilton  Mat.  F.  Ins. 
Co.,  51  Me.  69. 

*°  Stephens  v.  Illinois  Mut.  Ins.  Co., 
43  111.  327. 

11  Comuier.  Un.  Assur.  Co.  r.  Scam- 
mon,  102  111.  46;  Quinlan  v.  Provi- 
dence Wash.  Aco.  Ass*n,  133  N.  Y. 
356. 
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ings  shall  avoid.^  It  was  held  in  Michigan  that  the  clause  for  for- 
feiture, on  commencement  of  foreclosure  proceedings,  is  not  avoided 
by  the  mere  advertisement,  but  the  words  must  be  confined  to  an 
actual  offer  for  sale,  particularly  when  the  insurance  was  on  an  over- 
due mortgage  interest.*  But  a  policy  to  a  mortgagor,  with  a  clause 
against  change  of  title,  and  that  an  entry  of  a  foreclosure  of  a  mort- 
gage should  be  a  change  and  alienation,  was  held  avoided  by  an 
act  on  the  part  of  the  mortgagee,  which,  without  further  formality, 
deprives  the  mortgagor  of  title,  as  giving  and  recording  under  the 
Massachusetts  Gen.  Sts.,  c.  151,  sees.  6  and  7,  notice  of  an  inten- 
tion to  foreclose  for  breach  of  a  condition  of  the  mortgage,  where 
no  other  formality  was  required  than  this  entry.' 

220.  Placing  a  bailiff  in  charge  of  a  manufactory,  but  permitting 
it  to  run,  is  not  "  a  change  of  title,  or  possession  by  judicial  decree 
or  legal  process,"  as  nothing  is  disturbed  by  the  sheriff  in  the 
manufactory.^  It  has  been  held  in  Minnesota  that  a  foreclosure 
sale  by  advertisement  is  not  a  "  legal  process"  or  a  "judicial  decree," 
as  it  is  carried  on  wholly  outside  the  Court,  and  no  change  in  the 
title  effected  till  the  time  for  the  equity  of  redemption  is  passed  ;  it 
is  therefore  not  within  the  clause  against  '^sale,  transfer,  voluntary 
conveyance,  or  change  of  title,  by  legal  process  or  judicial  decree."' 
And  in  Wisconsin  an  execution  sale  of  realty,  where  the  insured 
had  fifteen  months  to  redeem  in,  and  the  purchaser  cannot  acquire 
title  or  possession  before  that  time,  does  not  avoid  under  the  clause 
as  to  ^^  a  change  of  title  or  sale  by  legal  process,  judicial  decree,  or 
voluntary  conveyance."*  In  New  Jersey  a  decree  in  foreclosure  in 
equity  without  more,  is  not  alienation.^  Nor  is  it  where  no  deed 
has  been  made,  and  the  sale  is  thrown  up.'  The  clause  against 
"  Change  of  title  ....  and  that  the  entry  of  the  foreclosure 
of  a  mortgage  ....  shall  be  deemed  an  alienation,"  is  not 
violated  by  a  chattel  mortgage  where  the  owner  had  possession ; 

1  Meadows  v,  Hawkeye  Ins.  Co.,  62  ^  Loy  v.  Home  Ins.  Co.,  24  Minn. 

Iowa,  387.  315. 

*  Mich.  State    Ins.  Co.  v.  Lewis,  30  ^  Haramel   v.  Queen's   Ins.   Co.,  54 
Mich.  41.  Wis.  72. 

*  Mclntirer.  Norwick  F.  Ins.  Co.,  102  f  Kane  v,  Hibernia  Mut.  F.  Ins.  Co., 
Mass.  230.     See  also  Hidden  v.  Slater,  38  N.  J.  L.  441. 

Mat.  F.  Ins.  Co.,  2  Cliff.  266  (D.  R.  I.).        *  Marts  v.  Camberland  Mat.  F.  Ins. 

*  West.  Assar.  Co.  v.  Layer,  14  Ins.     Co.,  44  N.  J.  L«  478. 

h.  J.  562  (Ky.). 
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though  this  result  was  strengthened  by  the  fact  that  there  was  also  a 
clause  that  a  forfeiture  should  be  an  alienation.^  A  clause  against 
alienation,  and  that  where  the  estate  was  taken  possession  of  for 
breach  of  condition  by  the  mortgagee  there  should  be  also  a  for- 
feiture of  the  policy,  was  held  not  to  restrain  the  insured  from 
mortgaging  while  the  mortgagor  remained  in  possession  and  made 
no  entry  for  foreclosure.*  In  a  policy  on  a  brewery,  vats,  boiler, 
&c.,  it  was  held  a  mortgage  on  the  realty  was  not  a  ^'  sale,  aliena- 
tion, transfer,  conveyance,  or  change  of  title,"  where  another  clause 
provided  that  "  an  entry  for  foreclosure  of  mortgage,  or  the  levy  of 
an  execution,  or  an  assignment  for  the  benefit  of  creditors,  shall 
be  deemed  an  alienation  of  the  property."* 

221.  The  mere  seizure  of  goods  by  the  sheriff  under  an  execu- 
tion, and  closing  the  window  shutters  and  locking  the  doors  of  a 
building  where  the  goods  are,  and  where  they  must  be  kept  by 
terms  of  the  policy,  does  not  divest  the  whole  interest  of  the  insured 
in  the  goods ;  and  where  there  was  no  clause  against  it,  he  may  re- 
cover for  a  diminished  interest,  as  he  still  retains  a  general  property 
in  them,  for  the  levy  of  the  Sheriff  is  defeasible.'  And  where  a 
clause  provides  for  forfeiture  if  the  property  be  "levied  upon  or 
taken  into  possession  or  custody,"  a  technical  seizure,  unaccom- 
panied by  a  change  of  possession,  is  not  an  avoidance.'  For  in- 
stance, a  notice  of  a  levy  left  at  a  shop,  though  good  as  a  levy,  is 
not  sufficient.*  Where  the  policy  provides  for  a  forfeiture  for  **  a 
levy  of  an  execution,"  this  means  a  levy  on  personalty,  and  does 
not  apply  to  land.^  A  clause  that  a  foreclosure  shall  avoid  has 
been  held  immaterial  in  a  policy  to  the  mortgagee,  as  his  interest 
is  thereby  not  diminished,  but  increased.*  The  foreclosure  intended 
by  the  above  clauses  would  presumably  be  a  technical  foreclosure ; 

^  Van  Deusen  v.  Charter  Oak  F.  &  M.  <  Commw.  Mat.  Ins.  Co.  v.  Berger, 

Ins.  Co.,  1  Rob.  (N.  Y.)  65.  42  Pa.  St.  285.     See  Caraher  v.  Royal 

'  Jackson  v,  Mass.  Mut.  F.  Ins.  Co.,  Ins.  Co.,  63  Han  (N.  Y.),  82. 

23  Pick.  (Mass.)  418.  »  Colt  v.  Phoenix  F.  Ins.  Co.,  54  N.  Y. 

s  Commer.   Ins.  Co.  v.  Spankneble,  595;  Ins.  Co.  v.  O'Malley,  82  Pa.  St. 

52  111.  53.  400 ;  Pennebaker  v.  Tomlinson,  1  Tenn. 

*  Franklin  F.  Ins.  Co.  v.  Tindley,  6  Ch.  598 ;  Shafer  v,  Phcenix  Ins.   Co., 

Whar.  (Pa.)  483.  53  Wis.  361;  Hammel  v.  Qaeen's  Ins. 

B  Smith  V.  Farmers'  &  Mechan.  Mut.  Co.,  54  lb.  72. 

F.  Ins.  Co.,  89  Pa.  St.  287 ;   May  v,  >  Bailey  v,  Amer.  Cent.  Ins.  Co.,  13 

SUndard  F.  Ins.  Co.,  5  Ont.  Ap.  605.  Fed.  R.  250  (S.  D.  Iowa). 
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therefore  a  decree  to  enforce  a  vendor's  lien  and  sale  thereunder  is 
not  within  such  prohibitions.^  Nor  would  exceptional  statutory  pro- 
ceedings on  a  mechanic's  be.' 

222.  It  is  scarcely  necessary  to  add  that  these  clauses  against 
foreclosure  or  levy  only  apply  to  regular  proceedings.'  But  where 
the  mistake  is  corrected,  and  the  equity  to  redeem  gone,  the  rule 
might  be  otherwise.  Thus,  in  McKissick  t;.  Mill  Owners'  Mut.  F. 
Ins.  Co.,*  a  decree  for  foreclosure  was  had,  but  the  description  of 
the  mortgage  being  incorrect,  proceedings  to  correct  were  instituted 
within  the  year  allowed  for  redemption ;  a  decree  to  amend  was 
made  after  the  expiration  of  the  year,  and  on  a  loss  after  the  year 
it  was  held  the  policy  was  avoided.  Foreclosure  proceedings  to  avoid 
must  also  be  valid.  It  was  held  a  loan  to  a  foreign  corporation  on 
a  mortgage  in  Illinois  being  valid,  the  foreclosure  thereunder  is  also 
valid.*  Where  a  suit  was  brought  in  Ohio  on  a  Kentucky  contract, 
and  on  a  question  as  to  whether  a  levy  on  the  wife's  property  was 
valid  by  the  laws  of  the  former  State,  the  Court  held,  in  the  absence 
of  evidence  to  the  contrary,  that  the  law  of  the  State  where  the  suit 
is  brought  will  presumably  be  held  the  same  as  that  of  the  foreign 
State.*  Where  the  policy  is  issued  jointly  to  a  husband  and  wife, 
with  a  clause  against  sale  or  change  of  interest,  the  conveyance 
by  the  husband  to  A.,  who  the  same  day  conveyed  to  the  wife, 
vitiates  the  insurance.^ 

223.  The  question  frequently  arises  in  policies  to  co-partnerships 
in  the  name  of  the  partners,  whether  the  introduction  or  withdrawal 
of  a  member,  or  the  transfer  of  the  assets  iiUer  se^  will  avoid  the 
insurance.  Where  there  is  no  clause  in  the  policy  on  the  subject, 
it  has  been  held  under  the  common  law  pleading  that  a  joint  action 
must  be  brought  on  a  joint  contract,  and  this  could  not  be  done  when 
the  personnel  of  the  partnership  had  been  changed  by  the  introduc- 


'  Pennebaker  v.  Tomlinson,  1  Tenn. 
Ch.  598. 

2  Colt  o.  Phoenix  F.  lus.  Co.,  54  N. 
y.  595. 

'  Hopkins  r.  Manfg.  Co.  v.  Aarora 
F.  k  M.  Ins.  Co.,  48  Mich.  148  ;  Jecko 
V.  St.  Loois  F.  &  M.  Ins.  Co.,  7  Mo.  Ap. 
308 ;  Miami  Val.  Ins.  Co.  v.  Stanhope, 
9  Amer.  L.  Rec.  378  (Oh.)  ;  Phila.  F. 
&  L.  Ins.  Co.  V.  Mills,  44  Pa.  St.  241 ; 


Ga.  Home  Ins.  Co.  v.  Einnier,  28  Grat. 
(Va.)  38  ;  Runkle  v.  Citizens'  Ins.  Co., 
6  Fed.  R.  143  (S.  D.  Oh.). 

*  50  Iowa,  116. 

B  Commer.  Un.  Assur.  Co.  t;.  Scam- 
mon,  102  111.  46. 

^  Miami  Val.  Ins.  Co.  v.  Stanhope,  9 
Am.  L.  Rec.  378  (Oh.). 

^  Walton  V.  Agricultural  Ins.  Co., 
116  N.  Y.  317. 
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tion  or  withdrawal  of  a  partner,  for  there  would  be  no  joint  interest 
at  the  loss.^  The  cases  supporting  this  principle  have  been  thought 
not  to  decide  that  an  assignment  of  an  interest  by  one  tenant  in 
common  or  joint  tenant  to  another  avoids  a  policj,  but  merely  thikt 
a  joint  action  cannot  be  maintained,  and  to  turn  on  a  mere  question 
of  misjoinder.'  In  Ohio,  there  being  no  clause  in  the  policy  against 
alienation,  it  was  held  a  sale  by  one  partner  of  his  interest  to  the 
others  of  the  firm,  who  continued  the  business,  will  not  avoid  ;  and  in 
this  case  the  authorities  were  reviewed,  and  the  above  distinction 
taken  between  the  questions  dependent  on  the  pleading  and  proper 
parties  to  the  suit  on  joint  contracts  by  the  common  law  and  the 
statutes  of  Ohio,  where  the  real  party  in  interest  may  sue.*  In 
Vermont,  in  Wood  v.  Rutland,  &c.,  Mut.  F.  Ins.  Co.,*  the  articles 
of  co-partnership  provided  that,  on  a  dissolution,  one  of  the  firm 
could  take  the  partnership  property  on  payment  therefor,  and  the 
firm  took  out  a  policy  on  the  firm  goods,  but  this  agreement  was 
not  made  known  to  the  insurers.  One  of  the  partners  died,  and 
the  other  continued  the  business  in  his  own  name,  and  then  came  a 
loss,  and  it  was  held,  though  the  surviving  partner  in  winding  up 
might  recover  the  value  of  the  lost  goods  of  the  firm,  he  could  not 
recover  for  any  bought  subsequently  to  the  dissolution. 

224.  Where  there  is  a  clause  against  a  sale  or  conveyance,  it  has 
been  held  in  Pennsylvania,*  Virginia,*  and  Wisconsin,^  a  transfer  of 
his  interest  by  one  partner  to  his  co* partners  will  avoid  the  policy. 
In  Illinois,*  Louisiana,*  New  Hampshire,"  New  York,"  Ohio,"  and 

1  Se«  Firemen's  Ins.  Co.  v.  Floss,  67  *  Allemania  F.  Ins.  Co.  v»  Peck,  133 

Md.  403 ;  Howard  v,  Albany  Ins.  Co.,  111.  220. 

3   Den.   (N.   Y.)   301 ;    McMasters   v.  *  Dermani  v.  Home  Mnt.  Ins.  Co.,  26 

Westchester   Co.    Mut.   Ins.    Co.,    25  La.  An.  69. 

Wend.  (N.  Y.)  379.  »«  Pierce  v.  Nasliua  F.  Ins.  Co.,  50  N. 

<  Hoffman  v,  JEintL  F.  Ins.  Co.,  32  H.  297. 

N.  Y.  405.  ^  Hoffman  v.  JEiua,  F.  Ins.  Co.,  32 

s  West  r.  Cit.  Ins.  Co.,  27  Oh.  St.  1.  N.  Y.  405,  145.     See  also  Dresser  r. 

See  also  Blackwell  v.  Ins.  Co.,  4S  Oh.  Un.  F.  Ins.  Co.,  45  Hun  (N.  Y.),  298. 

St.  533.  But  see  Murdock  v.  Chenango  Co.  Mat. 

*  31  Vt.  552.  Ins.  Co.*  2  Corns.  (N.  Y.)  210;  Tilloa 

*  Finley  t*.  Lycoming  Co.  Mut.  Ins.  r.  Kingston  Mut.  Ins.  Co.,  7  Barb.  (N. 
Co.,  30  Pa.  St.  311.  Y.)  570,  5  N.  Y.  405  ;  Wilson  v.  Gene. 

6  Portsmouth  Ins.  Co.  v.  Brinkley,  2  see  Mut.  Ins.   Co.,  16  Barb.  (N.  Y.) 

Ins.  L.  J.  842  (Va.).  511  ;   Dey  v,  Poughkeepsie  Mnt.  Ins. 

f  Keeler  v.  Niagara  F.  Ins.  Co.,  16  Co.,  23  Barb.  (lb.)  623. 

Wis.  523.  M  West  v.  Cit.  Ins.  Co.,  27 Oh.  SU  1. 
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Texas'  an  alienation  of  his  assets  to  the  other  partners  does  not 
avoid.  In  Massachusetts,  under  a  clause  that  if  ^^  the  said  property 
be  sold,"  a  sale  to  a  co-partner  and  a  mortgage  back  of  the  seller's 
share  was  held  not.to  avoid,  though  the  question  of  the  mortgage  did 
not  appear  to  have  had  any  great  weight  in  the  decision.'  In  Scot- 
land, in  a  policy  to  a  firm,  A.  &  Co.,  which  consisted  of  A.,  B.,  and 
C,  it  was  provided  that  the  policy  should  cease  to  be  in  force  when 
the  property  should  "  pass  from  the  insured  to  any  other  person  other- 
wise than  by  will  or  operation  of  law."  There  was  an  agreement 
to  transfer  the  partnership  works  to  B.,  who  appeared  to  have  the 
principal  interest  in  the  concern.  A  notice  of  the  proposed  change 
was  inserted  in  the  "  Gazette"  that  A.  had  retired  and  that  B.  &  C. 
would  carry  it  on  under  a  different  name.  It  was  held  the  transac- 
tion could  hardly  be  called  an  alienation  within  the  clause,  as  ap- 
parently the  withdrawal  of  the  other  partner  could  not  be  considered 
as  contemplated  in  the  clause  by  the  company.'  In  Iowa  the  insured 
aliened  to  a  firm  of  which  he  and  two  others  were  members,  and  it 
was  held  not  to  fall  within  a  clause  against  alienation,  as  he  still 
had  an  insurable  interest.*  Though  this  doctrine  was  repudiated  in 
Connecticut.^  In  the  cases  in  Iowa,  Louisiana,  Massachusetts,  Ohio, 
and  Texas  referred  to,  the  Judges  all  laid  stress  upon  the  fact  that 
the  clause  in  the  cases  before  them  only  provided  for  forfeiture  in 
the  event  of  a  sale,  but  did  not  contain  a  clause  as  to  change  of  title 
or  possession,  and  accordingly  in  Connecticut,*  Illinois,^  Iowa,' 
Indiana,*  and  Missouri^®  it  has  been  held  that  a  sale  by  one  partner 
to  his  co-partners  is  within  such  a  clause,  and  there  are  dicta  ap- 
parently to  the  same  effect  in  the  Supreme  Court  of  the  United 
States"  and  North  Carolina." 


1  Texas  Banking  &  Ins.  Co.  v.  Cohen, 
47  Tex.  406. 

'  Powers  V.  Guardian  F.  &  L.  Ins. 
Co.,  136  Mass.  108. 

*  Forbes  v.  Border  Conn  ties  F.  Office, 
11  C.  S.  C.  (3  Ser.)  278. 

*  Cowan  V,  Iowa  Ins.  Co.,  40  Iowa, 
551. 

»  Malley  v,  Atlan.  F.  &  M.  Ins.  Co., 
51  Conn.  222. 
•lb. 
^  Dixp.  Mercant.  Ins.  Co.,  22  111.  272. 


B  Hathaway  v.  State  Ins.  Co.,  64 
Iowa,  229. 

*  Hartford  F.  Ins.  Co.  v.  Ross,  23 
Ind. 179. 

w  Dreher  v,  iEtna  Ins.  Co.,  18  Mo. 
128 ;  Card  v.  Phoenix  Ins.  Co.,  4  Mo. 
Ap.  424. 

^'  Lund.  Assnr.  Corp.  v.  Drenneu,  15 
Ins.  L.J.  209  (U.  S.). 

"  BigKS  p.  Ins.  Co.,  88  N.  C.  141.  See 
also  Pierce  v.  Nashua  F.  Ins.  Co.,  50 
N.  H.  297. 
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A  chattel  mortgage  on  firm  property  by  a  partner  for  his  own 
benefit  avoids  the  policy  to  the  firm,  under  the  clause  against  a 
change  in  interest,  title,  or  possession.*  In  Connecticut,  where 
the  policy  was  issued  to  A.,  who  took  in  B.,  and  traded  as  a  co- 
partnership, it  was  held  to  be  a  *'  change  of  title."*  And  in  North 
Carolina  there  is  a  dictum  to  the  same  effect.'  But  in  Alabama,^ 
Mississippi,*  and  Virginia,*  under  a  clause  against  "  change  of  title 
or  interest,"  a  transfer  by  a  partner  of  his  interest  to  the  others  was 
held  not  to  avoid.  It  has  been  held  that  the  introduction  of  a  new 
partner  who  takes  no  interest  in  the  firm  property,  but  is  recom- 
pensed out  of  a  share  of  the  profits,  is  not  a  *'  change  of  title"  under 
a  policy  on  the  firm's  realty.^  But  where  a  partnership  transferred 
its  assets  to  a  limited  liability  company  formed  to  receive  them, 
etc.,  it  was  held  that  the  assets  were  "assigned"  within  a  clause 
of  the  policy,  though  the  members  of  the  old  partnership  held  nearly 
all  the  shares  of  stock.' 

To  avoid,  however,  in  any  event  a  contemplated  alienation  or  change 
of  title  must  be  carried  into  effect.*  Thus,  in  Hill  v,  Cumberland 
Val.  Mut.  Protec.  Ins.  Co.,"  there  was  a  clause  that  a  policy  "  trans- 
ferred by  any  contract  or  change  of  partnership  or  ownership" 
should  be  void,  and  it  was  held  that  a  contract  of  sale  under  which 
no  deed  was  made,  nor  consideration  paid,  did  not  avoid  the  policy, 
as  the  vendor  only  held  it  in  trust  for  the  vendee.  And  in  the 
Supreme  Court  of  the  United  States  in  Lond.  Assur.  Corp.  v. 
Drennen,*^  where  a  firm  had  agreed  to  take  in  a  new  partner  and 
form  a  company,  but  stipulated  that  no  change  in  the  name  or  cha- 
racter of  the  firm  should  be  made  till  the  formation  of  the  new 
corporation,  the  mere  fact  of  the  new  intended  partner  putting  in 
some  money  and  sharing  in  the  profits  was  held  not  to  make  him  a 
partner  in  the  face  of  the  stipulation. 


1  Olney  v.  German  Ina.  Co.,  88  Mich. 
94. 

*  Malley  v,  Atlantic  F.  &  M.  Ins. 
Co.,  51  Conn.  222. 

>  Biggs  V.  Ina.  Co.,  88  N.  C.  141. 
See  also  Pierce  t;.  Nashua  F.  Ins.  Co., 
50  N.  H.  297. 

*  Hanover  F.  Ins.  Co.  v.  Lewis,  10 
So.  297  (Fla.). 

'  Peuohen  v.  Citj  Mnt.  F.  Ids.  Co., 
18  Ont.  Ap.  446. 

220 


^  Burnett  o.  Eufaula  Home  Ids.  Co., 
46  Ala.  11. 

^  New  Orleans  Ins.  Ass'n  v.  Holberg, 
64  Miss.  51. 

*  Va.  P.  k  M.  Ins.  Co.  v.  Vaagban, 
88  Va.  832. 

'  See  Robj  v.  Amer.  Cent.  Ins.  Co., 
120  N.  Y.  510 ;  Mann  v.  West.  Aasar. 
Co.,  19  U.  C.  Q.  B.  314. 

«  59  Pa.  St.  474. 

»  15  lus.  L.  J.  209  (U.  S.). 
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In  New  York  in  Keeney  v.  Home  Ins.  Co.,*  the  condition  against 
8ale  or  transfer  of  the  property,  or  change  in  title  or  possession, 
wa8  held  not  to  apply  where  the  appointment  of  a  receiver,  a  co- 
partner, was  made  pendente  lite  in  an  action  to  dissolve  the  partner- 
ship. It  has  been  held  in  a  suit  on  a  policy  to  a  firm,  that  a  mortgage 
by  a  partner  of  his  undivided  third  interest,  and  a  judgment  which 
became  a  lien,  is  within  a  clause  against  subsequent  incumbrance.' 
Bat  where  the  charter  provided  that  one  who  had  claimed  the 
homestead  exemption  shall  not  be  a  member  of  the  company,  a 
claim  by  A.  of  the  homestead  was  held  not  to  avoid  policy  issued 
to  A.  &  B.  on  firm  assets.' 

225.  Where  the  subject-matter  of  the  insurance  which  is  aliened 
is  personalty  and  is  replaced  by  similar  articles  of  the  same  general 
character,  a  recovery  under  a  policy  has  been  allowed  in  cases 
where  the  insurer  could  reasonably  contemplate  such  an  alienation. 
In  Cummings  v,  Cheshire  Co.  Mut.  F.  Ins.  Co.,*  A.  having  insured 
his  house  and  furniture  in  two  sums,  sold  the  real  estate  to  B.,  and 
assigned  to  him  the  policy  with  assent  of  the  insurer,  and  did  not 
sell  the  furniture  to  B.,  but  removed  it.  B.  placed  new  furniture  of 
the  same  value  in  the  house,  and  it  was  held  B.  could  recover  on 
the  house  and  the  amount  of  the  original  insurance  on  the  furniture. 
Where  the  policy  is  on  goods  in  a  building  which  are  exposed  for 
sale,  it  may  reasonably  be  supposed  that,  being  for  the  purpose  of 
sale,  the  stock  will  be  replenished ;  and  consequently  a  policy  on 
SQch  will  cover  not  only  the  original  stock,  but  the  stock  as  replen- 
ished, notwithstanding  the  ordinary  clause  against  sale  or  alienation.' 
It  has  been  suggested  that  there  is  a  distinction  between  the  ordinary 
sales  of  merchandise  which  daily  occur,  and  the  alienation  of  a 
part  of  the  stock  in  gross.  But  it  is  difficult  to  see  that  any  exists. 
In  West.  Branch  Ins.  Co.  v.  Helfenstein,*  there  was  a  clause  against 
"partial  transfer  or  change  of  title,"  and  the  insured  sold  a  part  of 
his  stock  without  notice,  and  leased  the  lower  part  of  his  store  to 
the  purchasers,  occupying  himself  with  the  balance  of  the  stock  in 
the  second  floor  and  in  the  cellar  of  his  store ;  and  the  Court  held 

'  71  N.  Y.  396.  6  Lane  v.  Me.  Mut.  F.  Ina.  Co.  12 

*  Hicks  V.  Farmers'  Ids.  Co.,  71  Me.  44;  Wolfe  »>.  Security  F.  Ins.  Co., 
Iowa,  119.  39  N.  Y.  49  ;  Biggs  w.  Ins.  Co.,  88  N.  C. 

*  West  Rockingham  Mut.  F.  Ins.  Co.  141. 

r.  StreeU,  26  Grat.  (Va.)  854.  •  40  Pa.  St.  289. 

*  55  N.  H.  467. 
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the  partial  sale  did  not  avoid,  as  the  clause  was  not  intended  to 
apply  to  the.  case  of  merchandise.  And  in  Wolfe  v.  Security  F. 
Ins.  Co.,^  where  there  was  a  condition  against  sale,  and  A.  sold  a 
stock  of  goods  to  B.,  who  resold  to  A.'s  wife,  to  whom  by  consent 
the  policy  was  assigned,  it  was  held  the  sale  did  not  avoid,  as  it 
was  on  a  stock  of  goods  for  sale,  and  the  policy  applied  to  the  goods 
in  the  hands  of  the  wife  of  A.  And  also  in  Lane  v.  Me.  Mut.  F.  Ins. 
Go.,'  where  the  clause  was  against  sale  or  alienation,  in  a  policy  on 
a  stock  of  goods  and  the  store,  and  the  goods  were  sold  and  the 
store  leased,  but  subsequently  the  insured  took  back  the  store  and 
the  residue  of  goods,  it  was  held  not  to  avoid  the  policy.  Where 
there  is  not  a  bargain  and  sale  of  the  stock  of  goods,  but  a  sale  of 
an  interest  in  the  stock,  this  would  fall  under  another  principle, 
namely,  the  addition  to  the  number  of  owners  of  a  chattel,  which 
would  come  under  the  clause  against  change  in  title,  etc'  But  it 
has  been  held  in  Ohio,  if  the  interest  in  the  goods  after  a  sale  be 
again  vested  in  the  seller  before  the  loss,  the  policy  will  reattach.* 

226.  The  general  clause  against  the  creation  of  incumbrances 
has  been  often  held  to  refer  to  voluntary  incumbrances,  and  not  to 
include  judgments  in  invitum^^  or  a  mechanic's  lien.* 

227.  Policies  of  insurance  usually  provide  against  the  assignment 
of  the  policy,  as  well  as  against  a  transfer  or  alienation  of  the 
property  covered,  and  occasionally  the  language  used  does  not 
clearly  express  against  which  of  the  two  the  prohibition  is  directed. 
A  clause  permitting  an  assignment  of  the  policy  does  not  necessarily 
apply  to  an  alienation  of  the  property,  as  the  two  are  quite 
distinct.^  The  clause,  "the  interest  of  the  assured  in  this  policy 
is  not  assignable,"  and  "  in  case  of  any  transfer  or  termination 
of  the  assured  either  by  sale  or  otherwise,"  was  held  to  refer 
to  the  transfer  of  the  policy,  not  of  the  subject-matter.*  The  clause, 
"  this  policy  is  not  assignable  unless  by  consent  of  this  corporation, 

<  39  N.  Y.  49.  «  Green  v,  Hninestead  F.  Ins.  Co.,  82 

«  12  Mo.  44.  N.  Y.  517. 

'  See  Biggs  v.  Ins.  Co.,  88  N.  C.  141 ;  ^  Jerdee  v.  Cottago  Grove  F.  Ins.Co., 

Ins.  Co.  of  N.  A.  V.  Lewis,  14  Ins.  L.  75  Wis.  345. 

J.  879  (Oh.).  8  People  t?.  Beigler,  H.  k  D.  Lalor 

*  Ins.  Co.  of  N.  A.  r.  Lewis,  supra,  (N.  Y.),   133.     See  Hoyt  p.  Hart.  F. 

«  Haley  v.  Homestead  F.  Ins.   Co.,  Ins.  Co.,  26  Hun  (N.  Y.),  416. 
80  N.  Y.  21  ;  Richardson  v.  Can.  West 
Farmers',  Etc.,  Co.,  16  U.  C.  C.  P.  430. 
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manifested  in  writing,  and  in  case  of  any  transfer,  either  by  sale  or 
ot^ierwise  without  such  consent,  this  policy  shall  .  •  be  void," 
was  held  to  apply  only  to  a  sale  of  the  policy,  not  of  the  property, 
and,  therefore,  a  vendor's  lien  was  obviously  a  sufficient  interest.* 
And  an  endorsement  on  a  policy  that  it  was  not  assignable  as  col- 
lateral, &c.,  was  held  not  to  apply  to  an  alienation  of  the  prop- 
erty, but  only  to  forbid  an  assignment  of  the  policy  as  collateral.* 

The  clause  against  incumbrances  falling,  or  to  be  executed  on  prop- 
erty during  the  life  of  policy,  sufficient  to  reduce  real  interest  of 
the  insured  below  the  value  of  the  property,  was  held  to  apply  to 
real  and  personal  property,  while  the  form  of  the  policy  was  used 
to  insure  both  kinds  usually.'  It  has  been  held  in  certain  juris- 
dictions that  a  policy  on  different  subjects,  as  different  pieces  of 
realty  or  personalty,  or  realty  and  personalty,  is  a  divisible  con- 
tract, and  that  a  forfeiture  as  to  one  subject  does  not  vitiate  the 
insurance  as  to  tha  others.^ 

228.  The  policy  frequently  provides  that  on  an  alienation  the 
alienee  may  have  the  policy  confirmed  to  him  on  giving  notice,  and 
on  observing  certain  proceedings ;  and  when  the  company  consents, 
on  an  alienation  of  the  property,  to  allow  the  alienee  to  have  the 
policy  assigned  to  him,  there  is  then  substantially  a  new  contract 
between  the  assignee  and  the  insurer,  and  the  interest  of  the  as- 
signee, not  that  of  the  assignor,  is  then,  the  question  to  look  to.^ 
This  is  perfectly  legitimate.  A  cessation  of  interest  in  the  alienor 
on  an  alienation  does  not  make  the  contract  of  insurance  illegal  as 
a  wager,  but  merely  prevents  the  alienor's  recovery  upon  it ;  for 
as  the  alienor  has  no  interest  there  can  be  no  indemnity.*  The  con- 
sideration for  the  new  contract  on  the  part  of  the  alienee  need  not 
be  new  in  the  sense  that  it  need  be  changed  ;^  but  the  parties  may 
expressly  or  impliedly  agree  that  the  old  premium  shall  support  the 

1  Merch.    Ins.  Co.  v.   Scott,    1  Pos.  German  Ins.  Co.  v.  Fairbank,  32  Neb. 

(Tex.)  534.  750 ;  Loomis  v.  Rockford  Ins.  Co.,  77 

«  lloyt  V,  Hart.  F.  Ins.  Co.,  26  N.  Y.  Wis.  87  ;  81  Wis.  366. 

416.  s  See  Garland  v.  Ins.  Co.  of  N.  A.,  9 

'  Brown  v.  Commonw.  Mat.  Ins.  Co.,  Brad.  (111.)  571 ;   Carpenter  v.  Provi- 

41  Pa.  St.  187.  dence  Wash.  Ins.  Co.,  16  Peters,  495. 

*  See  German  Ins.  Co.  i'.  Miller,  39  ^  See    remarks    of    Bronson.  J.,   in 

Sm.    (111.)    633 ;   German    Ins.    Co.  v.  Howard   v.   Albany   Ins.  Co.,   3  Den. 

York,  29   Pao.  R.  586   (Kan.)  ;  State  (N.  Y.)  301. 

Ids.    Co.   r.    Schreck,   27    Neb.    527  ;  ^  Fish  v.  Cottenet,  44  N.  Y.  538. 
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new  contract,  the  risk  being  unchanged.  But  if  other  property  is 
introduced  there  is  a  new  contract,  and  there  is  needed  some  fresh 
consideration.  Where,  after  an  alienation  of  the  insured  property, 
the  vendor,  desiring  to  cover  other  property  in  another  part  of  the 
town,  got  the  secretary  to  indorse  the  policy  so  that  it  should  cover 
that  property,  giving  an  additional  note  for  an  increased  premium, 
it  was  held  the  endorsement  was  void,  because  the  policy  was  at  an 
end  on  the  alienation  ;  and  as  it  could  not  be  considered  as  a  new 
policy,  because  made  to  defraud  the  revenue  laws  and  for  other 
reasons,  there  was  no  consideration  for  the  note.^ 

229.  The  insured  or  his  alienee  must  perform  the  conditions  the 
insurer  prescribes,  in  order  that  the  latter  shall  be  bound  on  the  new 
contract.'  Thus  where  in  a  mutual  company  the  policy  stipulated 
that  if  the  insured  mortgaged  the  insured  subject  for  a  debt,  neither 
the  owner  nor  assignee  of  the  policy  should  claim,  unless  prior  to  the 
loss  such  owner  or  member  should  give  to  the  secretary  a  written 
undertaking  of  the  mortgagee  or  assignee  to  pay  all  sums  that  might 
become  due  from  the  member  in  respect  of  the  insured  subject ;  and  the 
subject  was  mortgaged,  but  the  member  neglected  to  deliver  the  under- 
taking to  the  defendant,  who  had  notice  of  the  mortgage,  and  who, 
without  requiring  the  undertaking,  received  from  the  mortgagee 
sums  for  which  the  member  was  liable,  it  was  held  on  the  pleadings 
that  the  policy  was  avoided,  the  question  of  waiver  not  having 
been  raised,  but  leave  was  given  to  amend  in  order  to  raise  the 
question  of  w*aiver.*  So  on  an  alienation  and  an  assignment  of  a 
policy  in  a  mutual  company,  which  provided  that  the  transferee, 
being  approved  by  the  company  and  giving  security  for  the  notes, 
may  have  the  policy  assigned  to  him  and  take  the  place  of  the 
insured,  it  was  held  that,  unless  the  assignee  do  give  the  proper 
*  security  and  become  a  member  of  the  concern,  he  cannot  recover.^ 
And  where  such  a  clause  exists  it  has  even  been  held,  though  there 
may  not  be  a  recovery  because  of  the  alienee's  neglect ;  yet  that 
if  the  policy  be  not  surrendered  or  transferred,  the  insurer  is  still 

1  Mound  City  F.   &  M.    Ins.  Co.  r.  >  Huglies   v,  Tindall,  18  C.  B.  9S. 

Curran,  42  Mo.  374.     See  also  Davis  v.  See  also  Tarnball  o.  Woolfe,  11  W.  R. 

Oerman-Amer.  Ins.  Co.,  136  Mass.  251.  55. 

>  Sanboken  v.  Can.  Mat.  F.  Ins.  Co.,  *  Willej  v,  Mut.  F.  Ins.  Co.,  2  Dor. 

Steph.  Quebec  Dig.  1881,  sec.  403.  (Quebec)  29. 
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a  member  and  liable  to  subsequent  assessments* on  his  note.^  In 
Virginia  the  eighth  section  of  the  Act  of  1794  directed  that  on  an 
alienation  of  the  insured  property  the  subscribers  are  to  apprise  pur- 
chasers of  the  property  of  the  insurance,  and  endorse  the  policy  to 
him,  and  the  purchaser  shall  be  considered  as  an  original  subscriber 
and  become  liable  for  Hens,  notes,  &c.  But  the  Court  held  this 
was  only  directory,  and  the  purchaser  was  bound  though  the  policy 
was  not  endorsed.' 

230.  Sometimes  it  is  doubtful  on  devolution  by  death  in  whom 
the  right  to  the  policies  exists.  In  Mildmay  v.  Folghalti,^  by  art. 
H4  of  deed  of  settlement  of  the  Hand-in-Hand  Fire  Office  of  London, 
it  is  declared  in  case  of  the  death  of  a  member  that  no  advantage 
should  be  taken  by  survivorship,  but  that  the  interest  of  such  mem- 
ber dying  shall  survive  to  his  executors,  administrators  or  assigns, 
who  shall  be  possessed  of  the  policy ;  and  further  by  an  order  at 
a  meeting  of  the  society,  after  reciting  that  every  insurance  be- 
comes void  when  the  property  of  the  person  insured  expires,  it  was 
ordered  that  on  applying  at  the  office  the  insured  may  get  his 
deposit  paid  him,  but  in  case  he  does  not,  nor  assigns  his  policy  to 
the  person  having  the  insured  property,  such  person  may  insure  it. 
The  Court  held  this  was  a  personal  contract  only  and  did  not  affect 
the  real  property  ;  the  personal  representative  has  the  benefit  of 
the  policy,  and  the  heir  could  come  in,  but  if  he  does  not  he  cannot 
take,  unless  by  an  assignment.  To  give  the  alienee  the  right  to 
the  policy  money  on  a  loss  the  alienation  must  necessarily  give  him 
a  good  title  to  the  property.  But  it  has  been  held  where,  as  be- 
tween vendor  and  vendee,  the  title  to  the  thing  transferred  by  a 
warehouse  receipt  was  valid,  though  not  as  against  creditors,  this 
was  a  valid  transfer  within  the  policy.* 

231.  The  policy  usually  provides,  as  a  precedent  condition,  for 
notice  of  the  alienation  or  incumbrances.  And  even  the  appoint- 
ment of  a  receiver  of  the  insurer  has  been  held  not  to  dispense  with 

1  Cummings   v.   Sawyer,  117   Mass.  put,  3  L.  N.  (Can.)  239.    See  also />o«^, 

30;  Ind.  Mut.  P.  Ins.  Co.    i;.  Coquil-  §§931-933. 

lard,  2  Ind.   645,  seems   to  have  been  >  Mut.  Assur.   Soc.  v.   Byrd,  1  Va. 

overruled    by   Ind.  Mut.  F.    Ins.   Co.  Cas.  170. 

V.  Conner,    5  Ind.   170 ;    Huntl«y    v.  «  3  Ves.  Jr.  471. 

Beecher,  30  Barb.  (N.  Y.)  580.    To  the  *  Hoyt  r.  Hart.  P.  Ins.  Co.,  26  Hun 

same  effect  is  Mut.  P.  Ins.  Co.  i\  Gali-  .(N.Y.),416. 
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its  necessity  when  the  policy  stipulates  for  it.*  In  Conover  v.  Mat. 
Ins.  Co.*  the  secretary  gave  the  required  assent.  There  was  a 
clause  running  "  unless  by  the  consent  of  the  company  manifested 
in  writing"  the  policy  is  void  if  the  interest  of  the  insured  be 
alienated  ;  and  it  was  held  thdkt  prima  facie  the  secretary's  authority 
would  be  presumed  and  evidence  of  his  consent  in  other  cases  was 
admissible.  So  in  Sanders  v.  Hillsborough  Ins.  Co.*  the  secretary 
and  president,  it  was  decided,  are  presumably  the  proper  persons 
to  give  the  assent.  In  Northrop  v.  Miss.  Val.  Ins.  Co.*  the  corpo- 
ration waff  to  give  the  assent,  and  the  acting  secretary  endorsed  it ; 
and  subsequently  the  president  made  a  slight  change  in  the  subject- 
matter  to  be  covered  on  an  alienation  ;  and  it  was  held  this  was  a 
sufficient  assent,  there  being  no  particular  officers  who  were  required 
by  the  laws  of  the  company  to  do  so.  The  notice  must  be  received 
as  well  as  sent,  for  merely  entrusting  it  to  an  agent  to  deliver,  as 
the  post  office,  is  not  sufficient  unless  the  other  party  may  have 
acquiesced  in  the  selection  of  the  agency.'  But  it  has  been  held, 
where  a  written  notice  was  required,  that  a  letter  mailed  would  raise 
the  presumption  of  receipt,  but  was  not  conclusive.*  If  written  notice 
to  the  secretary  be  required,  verbal  notice  to  the  agent  is  insufficient.^ 
When  the  time  within  which  notice  of  the  existence  of  incumbrances 
or  alienation  is  not  stated,  it  must  be  given  within  a  reasonable  time, 
and  a  delay  of  fifty  days  has  been  considered  fatal.*  What  is  a 
reasonable  time  is  probably  for  the  jury.*  But  notice  alone  is  usu- 
ally not  sufficient  to  permit  an  alienee  to  enjoy  the  benefit  of  the 
alienor's  policy,  for  the  clauses  usually  stipulate  for  the  company's 
assent  as  well  as  notice,  to  continue  the  policy.  The  words,  if 
^^  the  assured  shall  neglect  or  fail  to  obtain  consent  of  the  company 
thereto,  then  and  in  that  case  the  policy  shall  be  void,"  were  stated 
to  mean,  not  that  the  company  should  consent  to  new  incumbrances, 
for  in  the  case  of  an  involuntary  incumbrance  that  would  be  impos- 

»  Hine  v.  Woolworth,  93  N.Y.  75.  »  Hawke  v,  Niagara  Dist.  Mat.  F. 

«  3  Den.  (N.Y.)  254.  Ins.  Co.,  23  Grant  Ch.  (Can.)  139. 

s  44  N.  H.  239.  8  McQowan   r.  People's  Mut.  F.  Ins. 

*  47  Mo.  435.  Co.,  64  Vt.  211. 

B  McCann  v.  Waterloo   Co.  Mat.  F.  *  Mich.  State  Ins.  Co.  v.  Lewis,  30 

Ins.  Co.,  34  U.  C.  Q.  B.  376.  Mich.  41. 

6  Plath  V,  Minn.  Farmers'  Mat.  F. 
Ins.  Ass'n,  23  Minn.  479. 
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sible,  but  that  it  should  consent  to  continue  the  insurance  after  they 
existed,  as  if  it  did  not,  it  would  revoke.^ 

No  particular  form  of  assent  is  needful.  In  Batchelor  v.  People's 
F.  Ins.  Co.*  the  policy  was  issued  to  A.,  who  aliened  to  B. ;  there  was 
a  clause  against  alienation,  and  B.  took  the  policy  to  the  insurer's 
agent,  who  wrote  thereon :  '^Permission  to  use  kerosene ;  loss  payable 
toB.  Transfer,"  and  put  on  the  revenue  stamp  which  was  required 
for  a  new  policy,  but  which  was  not  necessary  for  the  endorsement 
already  made.  It  was  held  the  stamp  and  the  word  '^  transfer"  evi- 
dently meant  that  there  was  a  new  contract  with  the  alienee,  or  full  as* 
sent  to  the  transfer.  In  Buchannan  v.  Westchester  Co.  Ins.  Co.,'  one 
of  a  firm  of  general  agents  assented  to  an  alienation  and  sent  the  policy 
to  the  company  with  a  request  to  allow  the  transfer,  but  the  company 
cancelled  the  policy,  alleging  it  did  not  longer  desire  the  risk,  and  en- 
closed a  check,  but  before  this  arrived  there  was  a  loss,  and  it  was  held 
the  company  did  not  object  to  the  transfer  but  to  the  policy,  and,  as  the 
loss  occnrred  before  notice  of  cancellation,  a  recovery  lay.  Where 
the  policy  contained  the  usual  clause  against  sale  of  the  subject- 
matter  unless  with  the  insurer's  consent,  it  was  held  that  an  endorse- 
ment on  the  policy  that  the  loss  was  payable  to  A.  B.  with  the  com- 
pany's consent  was  not  an  implied  consent  to  the  sale  of  the  article 
insured  by  the  insured,  but  was  simply  an  order  to  pay,  and  consistent 
with  a  title  in  the  insured.^  An  assent  to  an  assignment  of  the  policy 
is  impliedly  an  assent  to  some  species  of  transfer  of  the  property,  for 
otherwise  such  consent  would  be  meaningless.*  And  the  company's 
recognition  of  the  alienee  or  incumbrancer  is  an  implied  assent, 
certainly  by  way  of  waiver.*  But  where  two  policies  exist  on  the 
same  property,  an  assent  to  an  assignment  as  to  one  does  not  neces- 
sarily imply  an  assent  to  the  other.^ 

The  assent  to  alienation  and  assignment  of  the  policy  may  be 
given  after  its  occurrence.*     But  where  alienation  is  forbidden,  un- 

1  Brown  v,  Commw.  Mat.   Ids.  Co.,  ^  Loring  v,  Mfrs.  Ins.  Co.,   8  Gray 

41  Pa.  St.  187.  (Mass.),  28. 

>  40  Conn.  56.  >  111.   F.   Ins.  Co.  v.  Stanton,  57  III. 

»  5  Alb.  L.  J.  (N.Y.)  334.  354  ;  Pratt  v.  N.  Y.  Cent.  Ins.  Co.,  55 

^  Bates   p.   Bquitable    Ins.    Co.,    10  N.  Y.  505 ;  Buchanan  v.  Exchange  F. 

Wall.  33.  Ins.  Co.,  61  N.  Y.  26  ;  Shearman  v,  Ni- 

*  Hazzard  r.  Can.  Agrioultural  Ins.  agara  F.  Ins.  Co.,  2  Swee.  (N.Y.)  470; 

Co.,  39  U.  C.  Q.  B.  419.  Gilliat  v.  Pawtuoket  Mat.  F.  Ins.  Co., 

c  lb.  8  R.  I.  282. 
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less  with  consent  of  the  company  accompanied  by  an  assignment  of 
the  policy  in  sixty  days,  the  policy  must  be  assigned  within  the 
sixty  days  before  loss.* 

It  has  been  held  the  insurer  has  the  burden  of  showing  a  breach 
of  the  condition  against  alienation.'  The  facts  tending  to  show 
a  forfeiture  are  for  the  jury,  but  their  legal  eflFect  is  for  the  Court.* 

1  Dadmun    Mnfg.    Co.  v,  Worcester        *  Brown  v,  Commw.  Mut.  lus.  Co., 
Mut.  Ins.  Co.,  11  Met.  (Mass.)  426.  41  Pa.  St.  1S7. 

*  Orrell  v,  Hampden  F.  Ins.  Co.,  13 
Oraj  (Mass.),  431. 
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there  should  be  a  loss,  it  will  fall  on  the  vendor.     As  where  there 
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was  a  bid  on  a  master's  sale,  which  was  not  complete  before  his 
report  was  confirmed,  the  vendor  was  held  to  bear  the  loss.*  But 
on  the  completion  of  the  contract,  though  before  a  conveyance  of 
the  property,  the  loss  falls  on  the  purchaser.*  The  vendor  need  not 
keep  up  an  existing  policy  on  the  property,  or  give  notice  of  its 
termination  before  or  on  the  date  of  the  passing  of  the  title.*  If 
the  vendor  has  a  policy  on  his  interest  in  the  premises,  and  a  loss 
occurs  after  the  signing  of  the  contract,  but  before  the  completion 
of  the  sale,  the  purchaser  is  not  entitled,  without  an  agreement  to 
that  effect,  to  the  benefit  of  the  insurance  on  the  completion  of  the 
contract.*  And  where,  after  a  foreclosure  sale  within  the  year  in 
which  the  mortgagor  may  redeem,  the  purchaser  insures  and  there 
is  a  loss,  the  mortgagor,  on  redeeming  against  the  sale,  is  not  entitled 
to  the  insurance  money.*  But  in  Raynor  v.  Preston,*  where  it  was 
held  the  vendee,  on  completion  of  the  sale,  was  not  entitled  to 
the  money,  there  was  a  quere  whether  the  company  could  compel 
the  vendor  to  refund  the  insurance  paid  him.  In  Lower  Canada,  in 
Le  Claire  v.  Crapser,^  however,  the  interest  in  a  vendor's  policy  was 
held  to  pass  by  operation  of  law  to  the  vendee,  on  notice  to  the 
company,  and  on  a  loss  the  balance  of  the  policy  money  over  the 
price  due  to  enure  to  the  vendee  as  a  discharge.  It  is  true  in  this 
case  there  was  evidence  of  a  contract  bv  the  vendor  to  insure  for  the 
vendee,  but  the  Court  seemed  to  think  that  in  any  event  the  money 
should  enure  for  the  benefit  of  the  vendee.  Where  the  vendor  of 
a  leasehold  is  under  a  covenant  to  insure,  the  purchaser  of  a  leasehold 
may  object  to  the  vendor's  title  on  the  ground  that  he  had  incurred 
a  forfeiture  by  omitting  to  pay  his  premium  pursuant  to  the  covenant, 
though  it  did  not  appear  the  lessor  had  taken  advantage  of  the 
forfeiture.* 

233.  Sometimes  it  is  doubtful  whether  the  vendor's  interest  in  the 
insurance  was  intended  to  be  for  the  whole  estate  or  simply  for  the 

I  Chapman  v.  Gore  Dist.  Mut.  Ins.  r.  PrestOD,  11  La.  An.  95  ;  Clinton  r. 

Co.,  26  U.  C.  C.  P.  89.  Hope  Ins.  Co.,  1  Ins.  L.  J.  436  (N.  Y.). 

*  Klaiber  i\  111.  Benov.  Masonic  Soc.,  '  Cuahing  v.  Thompson,  34  M«.  496. 
12  Ins.  L.  J.  125  (III.).  «  18  Ch.  D.  1. 

«  Paine  t*.  Meller,  6  Ves.  349;  Dow-  '  5  L.  Can.  R.487. 

son  V.Solomon,  6  Jur.  n.  b.  33;  Brewer  ^  Wilson  t*.  Wilson,  14  C.  B.  616; 

t.  Herbert,  30  Md.  301.  Palmer   v,  Goren,   25   L.  J.  Ch.  841. 

*  Poole  V.  Adams,  10  L.  T.  n.  s.  287 ;  See  also  Dowson  v.  Solomon,  6  Jar.  ■ 
Rayner  v.  Preston,  18  Ch.  D.  1 ;  King  s.  33. 
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debt  due  by  the  vendee.  Prima  facie  ?Ln  insurance  on  a  house  by  a 
vendor  is  an  insurance  upon  the  whole  estate,  legal  as  well  as  equitable, 
and  not  on  the  balance  of  the  purchase  money.  For  though  the  vendor 
is  not  bound  to  insure,  or  even  to  continue  an  insurance  already  made, 
he  may,  like  any  other  trustee  having  the  legal  title,  insure  to  the  full 
value  of  the  property.  And  where  the  form  of  the  policy  shows  it 
on  the  house  and  not  on  the  debt,  the  burden  of  showing  that  the  in- 
surance was  on  the  latter  rests  on  the  underwriter.  Usually  the 
premium  is  decisive  of  the  question  ;  for  if  on  the  debt,  as  the  land  and 
responsibility  of  the  vendee  would  stand  as  indemnities  to  the  under- 
writer, who  would  be  entitled  to  a  cession  of  the  vendor's  claim,  it 
would  be  at  a  lower  rate  than  a  premium  on  the  building.^ 

234.  Where  there  is  an  agreement  between  the  vendor  and  ven- 
dee as  to  the  insurance  the  rule  is  modified  to  conform  to  its  terms. 
On  a  sale  of  real  estate  under  seal  it  has  been  held  that  a  contem- 
poraneous parol  agreement  is  admissible  to  show  that  the  policy 
thereon  was  intended  to  enure  for  the  benefit  of  the  vendee.' 
Where  the  vendor  agrees  to  keep  a  policy  for  the  benefit  of  the 
vendee  the  latter  becomes  the  equitable  assignee  of  the  policy  money 
on  a  loss,  before  the  completion  of  the  sale,  to  the  extent  of  the  un- 
paid price  with  interest.* 

235.  One  who  has  acquired  a  title  by  levy  of  execution  on  the 
premises  of  the  execution  debtor  is  not  entitled  to  the  policy  in  case 
of  loss  by  fire.*  Where  a  debtor  had  taken  a  policy,  payable  to  his 
creditor,  on  property  which  the  latter  bought  in  on  an  execution  for 
his  debt,  and  then  a  loss  occurred,  it  was  held,  on  payment  to  the 
creditor,  that  while  the  purchase  of  the  property  was  technically 
an  extinguishment  of  the  debt,  the  creditor  was  in  equity  entitled  to 
the  proceeds  of  the  policy,  crediting  the  same  on  the  amount  of  his 
bid,  in  case  the  debtor  saw  fit  to  redeem.' 

236.  Where  the  contract  of  sale  contained  an  agreement  that  an 
existing  policy  should  be  assigned  with  it,  which  was  not  done,  it 
vras  held  on  a  loss  that  the  vendor  was  liable  only  for  the  amount 

1  Ins.  Co.  V.  Updegraff,   21   Pa.  St.  *  Plimpton  v.  Farmers'  Mut.  F.  Ins. 

513.  Co.,  43  Vt.  497. 

'  Parcell  v.  Grosser,  1  Atlan.  R.  909  *  Gleason    v.   First  Nat.   Bank,    13 

(Pa.).  Fed.  R.  719  (E.  D.  Mich.;. 

'  Shotwell  V.  Jefferson   Ins.    Co.,  5 
Bos.  (N.  Y.)  247. 
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of  premium  required  to  insure  for  the  unexpired  term ;  for  the 
breach  ivas  of  a  contract  of  sale,  not  of  insurance,  and  the  damages 
were  not  the  direct  result  of  the  breach  of  contract,  but  of  the  ven- 
dee's failure  to  procure  a  policy  for  which  the  vendor  cannot  be 
charged.^  Where  a  house  insured  by  the  mortgagee  at  the  expense 
of  the  mortgagor  was  sold  under  a  decree  of  foreclosure,  and,  with 
the  insurer's  consent,  the  policy  was  assigned  to  the  purchaser,  it 
was  held  he  must  repay  the  mortgagor  the  amount  of  the  premium 
which  would  cover  the  future  life  of  the  policy.* 

237.  In  the  Mutual  Assurance  Society  of  Virginia  the  subscriber 
to  the  society  is  required  to  apprise  the  purchaser  of  insurance  on 
the  realty  and  endorse  to  him  the  policy,  and  when  this  is  done  the 
latter  is  considered  as  a  subscriber  in  the  room  of  the  original  one ; 
and  subscribers  in  default  on  premiums,  are  compelled  to  pay  the 
same  with  interest.  An  applicant  for  insurance  in  that  society  had 
not  received  a  policy  nor  paid  the  premium,  and  the  vendee  of  the 
property  was  not  notified  of  the  insurance  until  after  the  payment 
of  the  price,  and  it  was  held  that  the  purchaser,  under  the  circum- 
stances, was  not  liable  for  the  premium.' 

238.  In  Martineau  v.  Kitching,^  the  plaintiifs,  sugar  refiners, 
were  in  the  habit  of  selling  to  brokers  the  whole  of  each  filling  of 
sugar,  consisting  of  from  200  to  300  loaves  or  ^^  titlers"  each,  the 
terms  always  being  ^'  prompt  at  one  month,  goods  at  sellers'  risk, 
for  two  months,"  the  "prompt"  day  being  the  Saturday  next  after 
the  expiration  of  one  month  from  the  sale.  The  titlers  on  each 
filling  were  stored  in  the  plaintiffs'  premises,  and  from  time  to  time 
were  fetched  away  by  the  purchasers,  being  weighed  on  their 
removal,  each  titler  weighing  from  thirty-eight  to  forty-two  pounds. 
If  the  whole  of  the  lots  in  one  sale  note  were  not  (as  happened  occa- 
sionally) taken  away  on  the  "  prompt"  day,  payment  was  made  by 
the  purchaser  at  an  approximate  sum  calculated  on  the  probable 
weight,  the  actual  price  afterwards  being  adjusted  on  the  whole 
filling  being  cleaned.  The  defendants,  old  customers  of  the  plain- 
tiffs, had  bought  four  fillings,  consisting  of  specific  titlers,  each 
marked  as  above,  and  had  paid  the  approximate  price  of  the  four 

1  Dodd  V.  JoneSy  13  Ins.  L.  J.  799  >  Greenhow  v.  Barton,  1  Munf.  (Va.) 

(Mass.).  590. 

s  Sherman  v.  Fair,  2  Spear  (S.  C),  «  L.  R.  7  Q.  B.  436. 

()47. 
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lots,  and  had  fetched  some  of  each  lot  a^ray.  A  fire  occurred  on 
the  plaintiffs'  premises  after  the  expiration  of  the  two  months  from 
the  dates  of  sale  to  the  defendant,  destroying  the  whole  warehouse. 
The  plaintiffs  had  floating  policies  on  goods  ^^  sold  and  paid  for,  but 
not  removed,"  but  there  was  no  understanding  with  their  customers 
as  to  insurance,  and  the  money  was  not  enough  to  cover  their  own 
goods,  exclusive  of  the  titlers  undelivered,  which  were  sold  to 
the  defendant.  It  was  held,  whether  the  titlers  undelivered  had 
passed  or  not  by  the  terms  of  the  sale,  the  risk  was  in  the  buyer 
after  two  months^  and,  in  the  absence  of  a  contract  as  to  the  matter, 
the  plaintiffs  had  a  right  to  the  insurance  money.  In  Neale  v. 
Read,*  A.  sold  goods  to  B.,  at  whose  risk  they  were  shipped,  to  be 
paid  for  by  bills  drawn  upon  D.  &  Co.,  C.  went  as  trustee  for  A,, 
and  B.  was  to  retain  possession  until  the  amount  of  the  bills  drawn 
vpon  D.  &  Co.  was  remitted,  and  then  the  bill  of  lading  was  to  be 
delivered  up  to  B.,  who  directed  D.  &  Co.  to  insure  at  his  expense, 
and  a  total  loss  was  paid  to  D.  &  Co.,  who  credited  B.  with  the 
money,  paying  part  to  B.  and  part  to  his  assignee  in  bankruptcy. 
D.  &  Co.  paid  some  of  the  bills  and  rejected  others,  and  in  an 
action  by  A.  it  was  held  that  D.  &  Co.  were  not  bound  to  apply  the 
policy  money  to  the  discharge  of  the  bills  drawn  by  B.  for  the 
goods. 

Where  there  is  an  insurance  by  a  judgment  creditor  of  a  cor- 
poration who  buys  in  the  property  in  the  joint  name  of  himself 
and  the  corporation,  and  the  property  is  not  redeemed  from  the  sale, 
on  a  partial  loss  the  policy  money  should  be  paid  in  equity  to  the 
purchaser ;  though  if  the  loss  had  happened  before  the  sale,  or  if 
the  debtor  had  redeemed  from  such  sale,  the  insurance  money  might 
have  belonged  to  it.*  Where  the  owner  of  an  undivided  half  of  a 
mill  sold  his  interest  to  B.,  taking  the  latter's  notes  in  part  payment, 
and  gave  a  bond  for  the  deed  on  payment,  which  B.  assigned  to  C. 
the  other  half-owner,  and  the  mill  was  burned,  it  was  held  C,  who 
had  insured  his  interest,  need  not  account  to  the  other  owner  for 
any  portion  of  the  policy  money.*  If  the  purchaser  gets  title  by 
fraud  as  to  the  consideration  on  the  seller,  whereby  the  sale  is 
subsequently  set  aside,  it  will  not  defeat  a  recovery  on  a  policy 

«  1  B.  &  C.  657.  *  Hammer  v,  Johnson,  44  111.  192. 

*  Micklee  v.  Rochester  City  6k.,  11 

Pwge(N.  Y.),  118. 
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effected  by  him  before  the  deed  of  conveyance  was  set  aside  ;  since 
the  fraud  was  not  as  to  the  execution  of  the  deed,  but  as  to  the  con- 
sideration, and  besides  it  was  a  fraud  on  parties  not  privy  to  the 
insurance.*  But  while  the  insured  was  the  proper  person  to  recover, 
it  was  held  the  vendor,  as  between  the  two,  was  entitled  ulti- 
mately to  the  money,  which  in  equity  represented  the  property 
destroyed.* 

239.  Where  the  vendee  agrees  to  insure  for  the  benefit  of  the 
vendor,  on  a  loss  such  vendor  will  be  entitled  in  equity  to  the  policy 
money,  at  least  up  to  the  interest  of  the  vendee.'  And  where  the 
vendor  has  assigned  the  contract  of  sale,  which  provided  for  an 
insurance  by  the  vendee,  and  the  latter  insures  in  his  own  name,  the 
assignee  is  equitably  entitled  to  the  money  .^  And  where  the  buyer, 
under  contract  to  insure  in  a  conditional  sale  for  the  benefit  of  the 
seller,  takes  a  policy  for  himself,  it  was  held  that  the  seller  has  m 
equity  a  better  title  to  it  than  an  attaching  creditor  of  the  buyer.* 
Where  a  mortgagee  of  chattels  agreed  to  assign  his  mortgage  to  a 
proposed  purchaser  of  the  chattels  who  agreed  to  insure  for  the 
benefit  of  the  mortgagee,  which  he  failed  to  do,  and  the  mortgagee 
insured  in  his  place,  and  a  loss  occurred  after  the  purchaser  had 
made  a  partial  payment  of  the  price,  it  was  held  neither  the  partial 
payment  nor  the  purchaser's  liability  for  the  costs  of  the  insurance 
affected  the  mortgagee's  right  to  recover.* 

Division  II. — Leases. 

240.  By  the  common  law  a  tenant  is  liable  for  rent  though  the 
house  be  destroyed  by  lightning'  or  fire,'  unless  there  is  some 
arrangement  between  the  parties  to  the  contract.*  Though  in  Scot- 
land a  different  rule  prevails,  and  there,  if  the  premises  let  have 
been  so  destroyed  or  seriously  injured  that  they  have  become  no 
longer  fit  for  occupation  for  the  purpose  for  which  they  were  letf 

1  Phoenix  Ins.   Co.   r.   Mitchell,   67  «  Halej  r.  Mfrs.  F.  &  M.  Ins.  Co.,  120 

III.  43.  Mass.  292. 

>  lb.  7  Paradine  r.  Hill,  Alejn,  27. 

*  Grange  Mill  Co.   v.  West.  Assur.  "  Izon  v.  Gorton,  5  Bing.  N.  B.  501 ; 
Co.,  lis  111.  396.  Marshall  v.  Sohofield,  47  L.  T.  k.    8. 

*  Cromwell  v.  Brooklyn  F.  Ins.  Co.,  406. 

44  N.  Y.  42.  »  Packer  v.  Gibbons,  1  Q.  B.  421. 

^  Providence  Co.  Bk.  v.  Benson,  24 
Pick.  (Mass.)  204. 
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the  tenant  may  abandon  the  lease,  though  the  part  destroyed  must 
be  essential  for  the  purpose  for  which  the  lease  was  made.^  And 
the  Louisiana  Code,  following  the  civil  law  of  Rome,  Spain,  and 
France,  regards  a  lease  for  years  as  a  mere  transfer  of  the  thing 
leased;  and  if  repair  is  needed,  though  the  injury  be  caused  by  in- 
evitable accident,  or  from  the  landlord's  failure  to  keep  in  habitable 
repair,  the  tenant  may  annul  the  lease  or  have  the  rent  abated.' 

In  England,  and  generally  in  America,  therefore,  if  the  landlord 
insure  for  his  own  benefit,  he  need  not  on  a  loss  lay  out  the  policy 
money  on  the  buildings  injured.'  In  Loft  v,  Dennis,^  in  an  action 
for  use  and  occupation  of  a  messuage  and  lands,  the  defendant 
pleaded  equitably  that  before  the  commencement  of  such  occupation 
the  defendant  had  become  tenant  of  certain  buildings  of  the  plaintiffs, 
which  during  the  said  tenancy  had  been  insured  by  the  plaintiffs 
against  fire,  and  that  by  the  terms  of  the  insurance  it  was  stipulated 
that,  in  case  of  damage  by  fire,  the  insurance  office  might  either  pay 
to  the  insured  the  amount  of  damage,  or  might  restore  the  buildings; 
that  the  buildings  were  afterwards  burned,  whereby  the  value  of  the 
premises  to  defendant  was  much  lessened ;  that  but  for  the  insurance 
the  defendant  would  have  insured  the  buildings,  and  that  by  reason 
of  the  said  insurance  and  on  the  faith  that  the  buildings,  if  dam- 
aged by  fire,  would  be  restored,  defendant  was  induced  not  further 
to  insure  them  ;  that  the  plaintiffs  preferred  to  receive  from  the 
insurance  office  the  amount  of  damage,  but  did  not  restore  the 
buildings,  though  the  money  so  received  was  sufficient  for  that  pur- 
pose, and  although  requested  by  defendant  to  do  so,  and  therefore 
the  value  of  the  defendant's  use  and  occupation  was  deteriorated  and 
reduced  to  the  sum  paid  by  him  into  Court.  But  on  demurrer  the 
plea  was  held  bad,  as  not  showing  matter  which  would  have  entitled 
the  defendant  to  relief  in  equity  against  the  plaintiff.  And  it  has 
been  held,  after  an  ejectment,  in  a  suit  for  mesne  profits,  that  the  policy 
money  paid  to  the  landlord  was  not  any  part  of  the  damages.'  The 
landlord  may,  however,  intend  the  policy  to  be  for  his  tenant's  benefit 
as  well  as  his  own ;  and  where  a  lessor  on  ground-rent  entered  for 

^  Allan  V.  Markland,  20  Soot.  L.  R.  >  Leeds    v.    Cheetham,   1    Sim.  46 ; 

267  ;  Scottish  Un.  Ins.  Co.  v,  Mackiu-  Lovett  r.   Uuitod   States,    9   Court  of 

to«h,  9  C.  S.  C.  (Ist  8«r.)  310.  Claims,  479. 

>  Viierbo  r.  Priedlander,  120  U.  S.  «  1  E.  &  E.  474. 

707.  ^  Tongue  r.  Nutwell,  31  Md.  302. 
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arrears  under  a  covenant,  that  be  may  hold  till  the  arrears  are  paid, 
and  states  an  account  with  the  sublessees  charging  them  with  the 
premium,  it  is  for  the  jury  to  say  whether  he  intended  the  insurance 
to  cover  their  interest,  though  they  objected  generally  to  the 
account.^ 

241.  Not  infrequently  the  lease  contains  a  covenant  that  the  land- 
lord shall  insure  either  for  his  own  or  for  the  tenant's  benefit.  Where 
there  is  a  covenant  in  the  lease  for  the  tenant  to  pay  an  amount  in 
addition  to  the  specified  rent  equal  to  the  cost  of  insurance,  this 
confers  no  authority  on  the  lessee  to  insure  for  the  lessor,  but  leaves 
it  optional  with  the  lessor  to  insure  or  not,  as  he  pleases.'  Where  the 
landlord  covenanted  to  insure,  and  the  tenant  had  the  option  to 
purchase  for  a  fixed  sum,  but  before  the  time  for  exercising  the 
option  the  buildings  were  burnt,  and  the  landlord  received  the  in- 
surance money,  and  then  the  tenant  decided  to  purchase,  claiming 
the  insurance  money,  it  was  held  that  under  the  circumstances  the 
tenant  was  not  entitled  to  it.*  Where  the  lessees  of  a  factory  under 
covenant  to  insure  in  a  specified  company  underleased  to  the 
plaintiff,  who  covenanted  to  pay  any  sum  of  money  expended  in  fire 
insurance,  and  the  lessees,  in  the  erroneous  belief  that  the  premises 
which  were  empty  were  used  for  a  hazardous  trade,  paid  a  large  rate 
for  insurance  in  another  oiBce,  and  sought  to  recover  the  amount 
from  the  underlessee,  the  Court  restrained  the  action  upon  the 
underlessee  undertaking  to  pay  what  was  properly  payable.^  The 
clause  ^'  that  the  lessees  shall  pay  all  extra  premiums  of  insurance 
at  which  the  premises  now  leased  may  be  insured  that  the  company 
shall  exact  in  consequence  of  the  business  or  works  done  or  carried 
on  therein  by  the  said  lessees,"  applies  to  all  extra  premiums  charged 
on  account  of  the  actual  nature  of  the  business,  and  does  not  merely 
contemplate  hazardous  contingencies  which  may  arise,  as  the  erection 
of  steam  engines,  etc.^  A  stipulation  by  a  landlord  to  repair  does 
not  oblige  him  in  Scotland  to  keep  the  subject  in  repair  as  a  result 
of  fire.* 

242.  The  proceeds  of  a  policy  taken  by  the  tenant  belong  to  him^ 

1  Miltenberger  v.  Beacom,  9  Pa.  St.  ^  Leather   Cloth  Co.   o.   Bressey,   3 

198.  Giff.  474. 

«  Hidden  v.  Slater  Mut.  F.  Ins.  Co.,  *  Piatt  w.  Kerry,  7  L.  Can.  J.  80. 

2  Cliff.  266  (D.  R.  I.).  «  Duff  v.   Fleming,  8  C.   S.    C.  (3d 

»  Edwards  v.  West,  7  Ch.  D.  858.  ser.)  769. 
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and  where  the  insurer  has  an  option  to  reinstate,  but  pays,  the  lessee 
need  not  lay  out  the  money  to  do  so ;  but  secus  if  there  be  an  ex- 
press parol  promise  to  the  company  to  do  so.^ 

243.  Where  the  lessee  covenants  to  repair,  etc.,  he  must  do  so  on 
an  accidental  fire.*  And  a  devisee  under  a  will  with  a  condition  to 
repair  is  liable  also  for  accidental  fire.'  It  has  been  held  where  the 
lessee  covenants  to  repair,  except  for  fire,  he  is  liable  for  the  rent, 
though  the  premises  are  burnt  down  and  not  rebuilt.^  But  where 
the  lease  contains  such  a  covenant  and  the  lessor  insured,  but  re- 
fused to  rebuild,  a  bill  to  enjoin  him  from  suing  for  rent  till  he  had 
rebuilt  was  thought  proper,  though  the  case  went  off  on  another  point.' 
If  after  the  expiration  of  a  lease  with  covenants  to  repair,  the  lessee 
hold  over,  he  will  be  presumed  to  hold  over  on  the  same  covenants.* 
Where  the  covenant  is  to  repair  and  to  insure  for  a  specified  sum, 
the  lessee's  liability  on  a  fire  is  not  limited  under  the  former  cove- 
nants  to  the  amount  to  be  insured  under  the  latter.^  Where  the 
tenant  covenants  to  repair,  and  the  lessor  takes  out  policies  payable 
to  the  tenant  who  pays  the  premium,  on  a  loss  when  the  lessees 
collect,  but  decline  to  rebuild,  that  lessor  can  collect  the  money 
paid  to  the  lessees.*  Where  property  was  leased  for  a  terra  of  years, 
and  the  tenant,  who  was  bound  to  rebuild,  refused  to  pay  the  pre- 
miums on  a  policy  by  the  lessor,  and  after  a  loss  voluntarily  rebuilds, 
the  tenant  cannot  recover  from  the  lessor  the  policy  money  paid  to 
him.'  Where  the  tenant  covenants  to  have  ^^  the  whole  house  and 
machinery  on  the  premises  constantly  insured"  the  landlord  to  relieve 
him  of  one-half  of  the  premiums,  on  a  loss  the  tenant  is  not  entitled 
to  have  any  of  the  money  in  respect  of  the  machinery.*'  And  though 
the  tenant,  in  consequence  of  a  damnum  fatale^  was  unable  to  hand 
over  the  machinery  to  the  landlord  on  a  loss,  this  did  not  relieve  the 
landlord  from  his  obligation  to  pay  his  share  of  the  premium."   If  a 

»  Qneen  Ids.  Co.  p.  Vey,  16  L.  T.        «  Brown  t;.  Quilter,  2  Ambler,  §  619. 
9.  8.  239.  0  Digby  v.  AtkiDSon,  4  Camp.  275. 

'  Bollock  V.  Dommitt,  6  T.  R.  650 ;         ^  ib. 
Pym  r.   Blaokbarn,    3  Ves.  Jr.    34;        *  Hayes  v.  Ferguson,  15  Lea  (Tenn.), 

LoTett  v.  United  States,  9  Ct.  of  Claims,  1. 
479.  »  EI7  v.  Ely,  80  III.  532. 

*  Re  Skingley,   3  MoN.   &  G.  221 ;  10  Scott  v.  Fleming,   9  C.  S.  C.   (.M 
Oregg  p.  CkMites,  23  Beav.  33.  ser.)  329. 

*  Belfonr  v.  Weston,   1  T.  R.  310;       "  lb. 
HoUzapffel  v.  Baker,  18  Ves.  116. 
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lessee  coveDants  to  erect  on  the  leasehold  premises  and  keep  insured 
a  building,  and  afterwards  the  builder  under  a  decree  enters  in  pos- 
session without  a  sale,  his  entry  is  only  permissive,  and  does  not 
render  him  liable  on  the  covenants,  as  it  does  not  make  him  an  as- 
signee of  the  lease  ;  therefore,  if  under  these  circumstances  he  insure, 
it  does  not  enure  to  the  benefit  of  the  lessor,  nor  make  the  builder 
liable  on  the  covenants  in  the  lease. ^  A  tenant  under  covenant  to 
insure  may  insure  in  his  own  name  up  to  the  full  value.' 

244.  Where  a  lessee  covenanted  to  insure  in  the  name  of,  or  to 
assign  a  policy  when  taken  to,  the  lessor,  a  policy  in  the  name  of  the 
lessee  will  be  considered  in  equity  as  held  in  trust  for  the  lessor 
without  a  formal  assignment.'  If  the  tenant  as  the  agent  of  the 
lessor  had  insured,  a  creditor  of  the  former  is  not  entitled  to  the 
money. ^  The  tenant  of  a  distillery  being  entitled  under  the  lease 
to  build  and  carry  oif  if  the  landlord  did  not  take  the  buildings,  etc., 
at  a  valuation,  built  and  insured  the  distillery  and  utensils  and 
stock,  and  on  a  loss  it  was  held  that  the  landlord  was  not  entitled,  as 
arresting  creditor  of  the  tenant,  to  any  part  of  the  value  of  the 
buildings  consumed.'  If  the  lessee  covenant  to  insure  in  the  land* 
lord's  name  and  add  his  own,  it  is  a  breach.'  But  a  covenant  to  in- 
sure in  the  names  of  the  lessees  and  lessor  is  substantially  performed 
by  a  policy  in  the  name  of  the  lessor.^  A  severe  exemplification  of 
the  enforcement  of  the  covenant  by  the  tenant  to  insure  is  had  in 
Muston  V.  Gladwin,'  where  on  a  covenant  in  the  lease  to  ^^  insure 
and  continue  insured"  in  the  joint  names  of  the  tenant  and  landlord 
his  executors,  etc,  or  his  assigns,  with  a  proviso  for  re-entry  on  a 
breach,  the  tenant  insured  in  his  own  name  singly,  but  showed  the 
policy  to  the  lessor,  who  approved  and  accepted  rent  for  the  next 
three  years  ending  at  Christmas,  1842,  during  which  time  the  pre- 
miums were  paid  as  well  as  the  premium  at  Christmas,  1842,  cover- 
ing the  year  1843,  the  policy  continuing  unaltered.  In  January, 
1843,  the  landlord  assigned,  and  the  assignee  in  the  same  year 
brought  ejectment  for  a  forfeiture  incurred  by  not  insuring  in  the 

1  Meroh.  Ins.  Co.  v.  Mazange,  22  Ala.  *  Pritchett   v.   Meohan.  &  Trad«rs' 

168.  Iu8.  Co.,  27  La.  An.  525. 

<  Berry  v.  Amer.  Cent.  Ins.  Co.,  132  '  Scottish  Un.  Ins.  Co.  v.  Maokin- 

N.  Y.  49.  tosh.  9  C.  S.  C.  (1st  ser.)  310. 

3  Eberts  v.  Fisher,  13  Ins.  L.  J.  832  «  11  Ins.  L.  J.  732  (Cal.). 

(Mich.).  T  Hairens  v.  Middleton,  10  Hare,  641. 
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joint  names.  No  notice  had  been  given  to  the  tenant  to  alter  the 
policy,  but  the  Court  held  the  covenant  to  insure  in  the  joint  names 
was  a  continuing  covenant,  and  was  not  waived  bj  the  conduct  of  the 
landlord  except  as  to  past  breaches,  and  that  ejectment  lay.  A  cove- 
nant to  insure  ^Mn  some  sufficient  insurance  office"  is  not  uncertain, 
but  means  in  some  office  where  fire  policies  are  usually  effected.^ 

245.  The  tenant  must  insure  up  to  the  requisite  amount,  though  there 
be  another  policy  that  partially  covers  the  interest,  as  the  tenant  till 
that  expires  can  cover  the  residue.'  Under  an  agreement  that  the  les- 
sors shall  insure  and  the  lessees  pay  all  extra  premiums  for  a  hazardous 
use,  the  lessors  to  elect  the  companies,  etc.,  a  receipt  not  under  seal 
taken  in  full  settlement  of  a  policy  and  of  the  extra  insurances,  is  a 
full  discharge  on  the  subsequent  failure  of  the  companies,  and  con- 
sequent necessity  for  the  lessors  to  insure  elsewhere.'  The  tenant 
must  insure  within  a  reasonable  time,^  and  the  omission  to  insure 
for  two  months  is  an  unreasonable  delay.*  Where  a  tenant  under 
covenant,  effected  on  March  25th  an  annual  policy,  which  provided 
it  should  be  for  such  longer  period  as  the  company  shall  receive  the 
premium  and  added  a  space  of  fifteen  days  beyond  the  quarter  day  for 
payment  of  the  premium,  during  which  time  the  company  was  liable, 
but  the  tenant  did  not  renew  till  the  25th  of  April  following,  the 
company's  receipt  stating  the  policy  was  from  Lady  Day  to  Lady 
Day,  it  was  held  the  covenant  was  broken  by  a  failure  to  pay  the 
premium  before  the  ninth  of  April.'  Though  on  a  covenant  to  in- 
sure, where  the  tenant  created  a  policy  with  a  memorandum  that 
in  case  of  the  insured's  death  the  policy  might  be  continued  to  his 
personal  representative,  provided  an  indorsement  to  that  effect  was 
made  within  three  months  after  his  death,  which,  however,  was 
made  after  the  expiration  of  the  time,  it  was  held  there  was  no 
breach  to  keep  insured,  as  the  insurance  was  only  voidable  by  the 
company.^  In  a  lease  by  A.  to  B.  of  White  Acre  for  five  years 
and  a  half,  and  of  Black  Acre  for  sixteen  years,  the  rent  for  both 
for  five  years  and  a  half  to  be  ^120  and  JGIOO  for  the  residue,  B. 

I  Pitt  r.  Shewin,  3  Camp.  134.  ^  Penniale   v.   Harborne,    11   Q.   B. 

s  Penniale   v.    Harborne,   11   Q.   B.  368. 

368.  «  Pitt  V,  Shewin,  3  Camp.  134. 

'  Quincj  V.  Carpenter,  12  Iii8.  J.  L.  ^  Penniale   v,   Harborne,   11   Q.    B. 

460  (Mas8.).  368. 

*  Darlington  ».  Ulph,  13  Jnr.  276. 
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covenanted  to  insure  the  said  premises  '^  during  the  said  terms"  in 
the  sum  of  .£2000.  There  was  no  provision  for  the  reduction  of 
the  insurance  after  the  expiration  of  the  five  years  and  a  half,  and 
it  was  held  B.  was  bound  to  insure  Black  Acre  during  the  continu- 
ance of  the  longer  term  in  the  same  amount.^ 

246.  The  Court  will  not  relieve  a  tenant  against  a  breach  of  cove- 
nant to  insure  where  there  has  been  no  conduct  on  the  landlord's 
part  that  would  raise  an  estoppel  or  waiver.*  But  if  the  conduct  of 
the  landlord  has  induced  the  tenant  to  believe  that  he  has  himself 
effected  the  insurance  the  tenant  will  be  excused ;'  and  quere  whether 
under  a  covenant  that  if  the  lessee  did  not  insure,  the  landlord 
might  do  so  and  distrain  for  the  premiums,  the  lessee's  omission  would 
incur  a  forfeiture.^  It  was  held  in  Brant  v.  Gallup,'  that  the  land- 
lord cannot  with  the  knowledge  of  the  tenant's  failure  to  insure  stand 
by  for  two  consecutive  years  and  after  a  loss  claim  indemnity  for 
a  breach,  as  he  should  have  insured  himself.  In  Knighjt  v.  Rowe,* 
the  lessee  covenanted  to  insure  in  the  joint  names  of  himself  and  the 
lessor  up  to  two-thirds  of  the  value  of  the  premises,  but  insured  in 
his  own  name  only,  and  in  a  less  amount.  Both  parts  of  the  lease, 
however,  remained  in  the  possession  of  the  lessor,  and  the  lessee 
had  only  an  abstract  of  the  lease,  which  did  mention  the  covenant  as 
to  the  joint  names,  and  the  lessor  had  previously  insured.  It  was 
held  the  conduct  of  the  lessor  was  such  that  he  could  not  recover 
against  the  lessee  for  the  failure  to  perform  the  covenant  strictly. 

247.  In  an  action  of  ejectment  for  a  breach  of  the  tenant's  cove- 
nant to  insure,  the  plaintiff*  must  prove  his  case.  Evidence  of  a 
refusal  by  the  tenant  to  exhibit  a  policy  or  receipt  for  premiums, 
after  which  the  landlord  accepted  rent  and  made  no  further  inquiry 
till  the  action  was  brought,  is  not  sufficient ;  the  plaintiff*  giving 
notice  to  produce  these  at  the  trial  which  was  not  done  on  demands 
But  it  has  been  held  sufficient  to  show  that  the  premises  are  not  in- 
sured, to  call  a  clerk  of  the  insurance  office  who  enters  the  policies 
and  premiums  in  the  designated  office,  who  will  testify  that  he  has, 

1  Heckman   v.  Isaac,   6  L.  T.  k.  s.  *  lb. 

383.  »  14  Ins.  L.  J.  497  (III.). 

s  Qreen  v.  Bridges,  4  Sim.   96.    See  <^  2  C.  &  P.  246. 

also  Meek  v.  Carter,  4  Jar.  n.  s.  992;  ^  Bridger  v.  Whitehead,  8  A.  &  R. 

Rolfe  V,  Harris,  2  Price,  206.  671. 

•  Pittmau  V.  Sutton,  9  C.  &  P.  706. 
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after  search,  been  unable  to  find  an  entry  of  insurance ;  though 
where  the  assignee  may  insure  the  clerk  must  be  shown  to  have 
searched  under  both  names.'  It  was  held  in  New  Jereey  where 
the  tenant,  who  had  engaged  to  procure  insurance  in  the  name  of 
his  landlord  and  at  his  own  expense,  wrongfully  obtained  possession 
of  a  policy  and  passed  it  fraudulently  to  the  landlord,  the  insured, 
there  cannot  be  a  recovery  on  the  policy,  as  the  tenant  is  the  agent 
of  the  landlord,  and  the  latter  is  affected  by  his  acts.'  Where  a 
lessee  covenanted  to  insure  the  leased  premises  in  the  joint  names 
of  himself  and  lessor,  the  policy  money  to  be  expended  in  reinstat- 
ing, and  assigned  them  by  way  of  mortgage,  but  the  mortgage  deed 
did  not  notice  the  policy ;  on  a  loss  and  a  reinstatement  by  the  mort- 
gagee, the  mortgagor  was  decreed  to  deliver  up  the  policy  and  join 
with  the  lessor  in  signing  the  receipt  of  the  insurance  office  to  enable 
the  mortgagee  to  get  the  money.* 

248.  A  covenant  by  a  lessee  to  insure  in  the  name  of  a  lessor,  the  in- 
surance money  to  be  expended  in  the  erection  of  new  buildings,was  held 
to  run  with  the  land.^  And  a  covenant  to  insure  against  fire,  premises 
situate  within  the  weekly  bills  of  mortality  mentioned  in  the  Act 
of  14  Geo.  III.,  c.  78,  is  also  a  covenant  running  with  the  land.* 

249.  In  England  various  statutes  have  been  passed  to  relieve 
against  forfeitures  for  breaches  by  tenants  to  insure.'  By  the  Stat- 
ute of  14  Geo. 'Iir.,  c.  78,  section  83,  after  the  preamble  to  the 
effect  that  it  is  to  deter  ill-minded  persons  from  setting  fire  to  their 
own  houses  with  a  view  to  gaining  the  insurance  money,  it  is  enacted 
that  the  directors  of  the  insurance  companies  may,  and  are  required 
"  upon  the  request  of  any  person  or  persons  interested  in  any  house, 
&c.,  which  may  be  burnt,  to  cause  the  money  to  be  laid  out 
in  rebuilding ;  it  has  been  held  that  this  section  is  limited  to  the 
preamble,  which  confines  it  to  the  cities  of  London  and  Westminster 
and  the  bills  of  Mortality  ;^  and  semble  by  the  Earl  of  Selbourtie 


1  Chaplin  v,  Reid,  1  F.  &  F.  315. 
s  UillnLle  Mat.  M.  k  F.  Iiia.  Co.  i;. 
Collerd,  38  N.  J.  L.  480. 

*  Oardsn  v.  Ingram,  23  L.  J.  Ch.  478. 

*  Douglass  17.  Marpliy,  16  U.  C.  Q. 
B.  113. 

*  Vernon  v.  Smith,  5  B.  &  Al.  1. 

*  For  example,  the  Act  of  22  k  23 
Vict.,  c.  31  (Lord  St.  Leonardos  Act)  ; 

16 


the  Act  of  44  Vict.,  c.  41.  In  Paget*. 
Beunett,  2Giff.  117,  it  was  decided  the 
Court  had  jurisdiction  to  grant  relief 
when  tlie  date  of  tlie  lease  was  prior  to 
the  Act ;  and  in  Quilter  v.  Mapleson,  9 
Q.  B.  D.  672,  the  later  Act  was  held 
not  confined  to  breaches  taking  place 
after  its  passage. 
T  £x  parte  Leney,  10  L.  T.  N.  a.  697. 
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and  Lord  Watson,  the  Act  does  not  apply  to  Scotland.*  In  order  to 
avail  one's  self  of  the  above  Act  the  owner  must  make  a  distinct  request 
at  the  insurance  office  to  apply  the  money  before  it  has  settled  with 
the  tenant ;  and  in  no  case  can  he  claim  the  policy  and  the  rebuild- 
ing by  the  tenant.*  But  the  Act  does  not  apply  where  the  tenant 
had  insured  in  his  own  name  as  well  as  the  lessor's  when  he  was 
under  covenant  to  insure  only  in  that  of  the  lessor.*  Nor  does  it 
apply  to  trade  fixtures.*  Where  a  tenant  under  covenant  to  insure 
in  consequence  of  his  agent's  embezzlement  failed  to  pay  the  premium 
but  the  landlord,  after  finding  it  out  paid  it,  and  allowed  the  tenant 
to  repay  him,  this  would  constitute  such  a  waiver  of  forfeiture 
of  the  lease  as  to  bring  the  tenant  within  the  exception  in  s.  6  of 
22  &  23  Vict.,  c.  35,  and  to  preclude  him  from  obtaining  relief  under 
the  Act  of  23  &  24  Vict.,  c.  126,  s.  2,  as  the  statute  which  makes 
the  indulgence  possible  limits  it  to  a  case  where  there  has  been  no 
previous  indulgence.* 

Division  III. — Mortgaobs. 

250.  Though  the  mortgagor  and  mortgagee  may  each  insure,' 
their  interests  are  quite  distinct.  The  mortgagor  has  an  interest  as 
owner  in  the  whole  estate,  while  the  mortgagee  has  only  an  interest 
in  his  debtJ  A  mortgagor  taking  out  a  policy  on  the  mortgaged 
premises  for  his  own  benefit  need  not  account  to  the  mortgagee  for 
any  of  the  policy  money  paid  on  a  loss.®  Where  a  mortgagor  in- 
sured and  the  mortgagee  made  a  sale  of  the  premises  and  the  pur- 
chaser insured,  but  the  sale  was  set  aside,  on  a  bill  filed  by  the  mort- 
gagor to  account  as  to  the  policy  money  received  by  the  purchaser, 
it  was  held  not  to  prevent  a  recovery  by  the  mortgagor  on  his  policy.* 

I  Westminster  F.  Office  ».  Glasgow    Co.  Mut.  Ins.  Co.  i'.  Woodruff,  2  Dutch. 

(N.J.)  541. 

>  Ridlej  v.  Ennis,  70  Ala.  463 ;  Ryan 
V,  Adamson,  57  Iowa,  30 ;  Carter  r. 
Rockett,  8  Paige  (N.  Y.).  437  ;  Traders' 
Ins.  Co.  V.  Robert,  9  Wend.  (N.  Y.) 
404 ;  Nichols  r.  Baxter,  5  R.  I.  491  : 
Columbia  Ins.  Co.  i*.  Lawrence,  10  P«u 
ters,  507 ;  Carpenter  v.  Providence 
Wash.  Ins.  Co.,  U  lb.  495. 

•  Coramer.  Un.  Assur.  (^o.  i*.  Scam- 
mon,  126  111.  355. 


Provident  Invest.  Soc..  13  Ap.  Cas. 
699. 

<  Simpson  v,  Scot.  Un.  Ins.  Co.,  1  II. 
&  M.  618. 

s  Pennialer.  Harborne,  11  Q.  B.  368. 

*  Ex  parte  Gorely,  4  DeG.  &  J.  &  S. 
477. 

5  Mills  V.  Griffiths,  45  L.  J.  Q.  B.  771. 

6  See  ante,  §§  164,  165. 
■*  Carpenter  v.  Providence  Washing- 
ton Ins.  Co.,  16  Pet.  495.     See  Su:»eex 
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Where  a  mechanic  has  a  lien  on  a  property,  before  his  bill  is 
filed  he  has  no  claim  on  an  insurance  effected  by  the  oivner  and  as- 
signed after  the  loss  to  a  mortgagee  of  the  property.^  A  surety  who 
enters  into  a  bond  conditioned  that  the  mortgagor  should  insure  the 
buildings  mortgaged  is  discharged  by  a  subsequent  increase  of  risk 
by  a  change  in  the  position  of  the  buildings.'  A  mortgagee  in  pos- 
session need  only  make  ordinary  repairs.' 

251.  Frequently  the  mortgage  contains  a  covenant  that  the  mort- 
gagor or  mortgagee  shall  insure ;  though  in  the  absence  of  any 
agreement  a  mortgagee  in  possession  is  not  entitled  to  charge  for 
premiums  on  a  fire  policy  on  the  mortgaged  property.^  And  a  mort- 
gagee cannot  as  against  a  subsequent  incumbrancer,  though  his  mort- 
gagor failed  to  perform  his  covenant  to  do  so,  himself  insure  and  add 
the  premiums  in  the  absence  of  an  express  contract.'  In  Scotland 
it  was  held  as  against  a  junior  incumbrancer,  that  the  senior  mort- 
gagee in  possession  cannot  insure  and  credit  premiums  in  the  absence 
of  express  contract,  and  the  same  rule  would  apply  to  one  not  in 
possession.'  Where  a  mortgagee  leaves  it  to  the  mortgagor  to  pay 
the  premiums  and  keep  up  the  policy,  the  mortgagee  has  no  separate 
rights,  but  is  bound  by  the  contract  of  the  mortgagor,  who  on  a 
novation  by  the  company  insuring  pays  to  a  wrong  party  and  thus 
makes  a  new  contract.^  Where  a  loss  occurs  under  a  policy  to  a 
mortgagor  under  covenant  to  insure,  and  the  mortgagee  is  notified 
of  an  adjustment  and  the  insurer's  readiness  to  pay,  but  neglects 
for  a  month  to  collect  the  money,  during  which  time  the  insurer  be- 
comes insolvent,  this  is  primd  facie  negligence  in  the  lender."  On 
an  insurance  by  a  mortgagor,  loss  payable  to  the  mortgagee,  the  in- 
surer must  pay  the  whole  claim  up  to  the  value  of  the  property,' 
and  the  mortgagee  will  hold  the  surplus  over  the  debt  for  the  mort- 
gagor.^'  But  when  the  premiums  arc  once  paid  to  the  company,  the 
mortgagor  has  no  further  interest  in  them  and  cannot  contend  that 

1  Gajrlon  v,  Ketcben,  85  Tenn.  55.  ^  Werninok's  CasO)  ReiUj,  Alb.  Arb. 

s  Grieve  v.  Soiith,  23  U.  C.  Q.  B.  23.  101. 

>  Beckman  v.  WilHon,  11  Ins.  L.  J.  ^  Charter  Oak  L;  lus.  Co.  v.  Smith, 

732  (Cal.).  43  Wis.  329. 

*  Bellamj  v.  Brickenden,  2  J.  &  H.  *  Kane  v.  Hibernia  Mnt.  F.  Ins.  Co., 
137.  Though  see  Re  Bogart,  28  Hun.  38  N.  J.  L.  441 ;  State  Ins.  Co.  v.  Maac- 
(N.  Y.)  466.  kens,  38  lb.  564. 

•  Brooke  i;.  Stone,  34  L.  J.  Ch.  251.  ^  Baltis  v.  Dobin,  67  Barb.  (N.  Y.) 
«  Pollock  V.  Marnock,  31  Scot.  J.  671.     507. 
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the  amount  of  the  debt,  due  by  him  on  the  mortgage  agreement  to 
insure,  is  the  premium  less  the  commission  paid  by  the  company  to 
their  agent,  who  was  also  agent  of  all  the  parties  and  solicitor.^ 

252.  Where  the  mortgage  authorized  insurance  on  the  premises 
in  a  certain  amount  at  the  expense  of  the  mortgagor,  which  the 
mortgagee  took   in  a  greater  amount,  it  was  held  he  was  enti- 
tled to  recover  the  premiums  paid  for  such  excess.*    Where  an 
assignment  of  a  chattel  as  security  for  a  debt  contained  a  covenant 
to  insure,  but  no  provision  as  to  the  application  of  the  policy  money 
in  liquidation  of  the  debt,  and  the  assignor  insured,  it  was  held  that 
the  assignee  had  no  claim  on  the  policy  money ;  for  the  policy  did 
not  pass  by  the  deed  of  assignment,  and  there  was  no  implied 
agreement  that  the  money  should  be  applied  in  liquidation  of  the 
mortgage ;   it  was,  however,  for   the  assignee's  benefit  that   the 
assignor  should  insure,  as  he  would  be  in  a  more  solvent  condition.' 
Where  A.,  a  mortgagor,  under  covenant  to  insure  to  secure  $3650, 
with  right  in  the  mortgagee  to  do  so  if  A.  did  not,  made  a  mort- 
gage to  C.  to  secure  $3000  with  a  similar  provision,  and  later  sold 
three-fourths  of  the  property  subject  to  the  mortgages  to  B.,  who 
assumed  the  payment  of  the  amounts  thereon  due  and  insured  up  to 
$5000,  payable  to  the  mortgagees,  and  who  previously  had  become 
owner  of  the  one-fourth  left  subject  to  the  first  mortgage,  on  a  loss 
in  excess  of  the  insurance  it  was  held  the  mortgagees  were  entitled 
to  be  rateably  paid  before  B.^     B.,  mortgagor  of  a  factory  with  two 
mortgages  on  it,  insured  the  machinery  at  $2700,  loss  payable  to 
A.,  one  of  the  mortgagees,  and  subsequently  conveyed  them  subject 
to  the  mortgages,  of  one  of  which  B.  became  assignee  afterwards. 
The  company  paid  A.  whose  mortgage  was  only  $2051,  a  total  loss, 
the  assignees  in  insolvency  of  the  mortgagor  recovering  the  balance 
of  $649  from  A.     B.  then  took  an  assignment  of  the  other  mort- 
gage and  sued  the  assignees  in  insolvency  to  recover  the  money  paid 
them  by  A.,  but  it  was  held  B.  could  not  recover,  as  the  interest 
insured  in  any  event  was  the  mortgagor's  and  only  payable  to  A. 
up  to  his  mortgage.'    In  Bailey  v.  JEtna  Ins.  Co.,'  the  purchaser  at 

I  L«ete  V.  Wallace,  58  L.  T.  ir.  8.  577.  >  Wilson  v.  Hill^  3  Met.  (Mass.)  66. 

'  Conover  v,  Grover,  31  N.  J.  Kq.  539.  See  Schofield  v.  New  Brunswick  Patent 

s  Lees  v.  Whiteley,  L.  R.  2  £q.  143.  Tanning  Co.,  P.  &  T.  (N.  B.),  599. 

*  Baltis  V.  Dobin,  67  Barb.  (N.  Y.)  •  10  Allen  (Mass.),  286. 
507. 
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a  mortgagee's  sale  gave  a  note  to  the  mortgagee,  and  a  new  mort- 
gage in  part  payment  of  the  price,  and  the  owner  of  the  equity  of 
redemption  of  the  first  mortgage  became  also  the  owner  of  the 
equity  of  redemption  as  to  second  mortgage,  and  insured  payable 
to  the  mortgagee,  but  omitted  to  state  which  mortgage  title^  was 
intended,  the  Court  held  the  title  of  the  second  mortgage  would  be 
considered  to  be  the  one  referred  to.  Where  A.  was  authorized  to 
insure  B.'s  premises  and  charge  him  as  security  for  advances,  C, 
who  had  a  mortgage  on  them,  the  lien  stipulating  that  B.  should  insure 
for  him,  or  in  default  that  C.  should  insure  at  B.'s  expense,  it  was 
held  thatC,  in  the  absence  of  an  understanding  with  A.,  could  not 
claim  on  the  policy,  though  he  had  an  equitable  lien  on  the  balance 
of  the  proceeds  due  B.*  If  a  mortgagor  under  covenant  to  insure 
represented  that  there  was  a  policy  in  a  certain  company  on  the 
premises,  which  the  mortgagee  then  agreed  to  take,  but  the  mort- 
gagor assigned  to  him  instead  a  policy  in  another  company  on  a  house 
which  at  the  time  of  making  the  mortgage  was  on  the  premises,  and 
retained  the  first  policy,  which  was  on  a  new  house  erected  in  the 
place  of  the  one  on  which  the  assigned  policy  had  been,  it  was  held 
the  mortgagee  was  entitled  to  the  first  policy.* 

253.  On  the  mortgagor's  failure  to  keep  his  covenant  to  insure, 
the  mortgagee  can  do  so  and  charge  the  mortgagor  with  the  pre- 
miums.' And  where  the  mortgagor  had  taken  out  a  policy  and  sub- 
sequently stopped  paying  the  premiums,  the  mortgagee  may  pay 
them  and  add  them  to  the  mortgage  debt.^  And  it  has  been  held 
if  the  mortgagor  under  a  covenant  to  insure  for  the  benefit  of  the 
mortgagee  do  not  do  so,  but  keeps  up  an  existing  policy,  or  insures 
^or  his  own  benefit,  the  mortgagee  will  be  considered  as  equitably 
entitled  to  the  benefit  of  the  insurance,  as  it  will  be  presumed  the 
policy  was  taken  out  in  pursuance  of  the  agreement,  and  he  will  have 
a  lien  on  the  fund.'      And  this  lien  has  been  held  to  exist  even 

»  Wheeler  17.  Factors' &  Traders' Ins.  Davis,   2  McCart,    (N.    J.),    30,    and 

Co.,  9  Ins.  L.  J.  876  (U.  S.).  Northw.  Mut.  L.  Ins.  Co.  v.  Drown,  10 

'  Donghtjr   v.  Van   Horn,  29    N.  J.  Ins.  L.  Jour.  377  (Wis.),  as  to  the  time 

£q.  90.  of  the  application  for  repayment  of  the 

*  DobsoD  o.  Land,  4  DeG.  and  S.  premiums  to  the  mortgagee,  and  rules 
575.  of  practice. 

*  Fitzwilliam  v.  Price,  4  Jnr.  k.  s.  ^  Wilson  v.  Hakes,  36  Sm.  (III.), 
889.  See  also  Wash bnrn  v,  Wilkinson,  539  ;  Thomas  v.  Von  Kapff,  6  Q.  &  J. 
59  Cal.  538  ;  Stoningtou  Savings  Bk.  v.  (Md.)    372;  Ames   v.  Richardson,   29 
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where  there  was  a  provision  that  the  mortgagee  could  insure,  in 
the  event  of  the  mortgagors  omitting  to  do  so  for  the  mortgagee.' 
But  in  Stearns  v.  Quincy  Mut.  F.  Ins.  Co.,*  where  there  was  the 
usual  covenant  to  insure  the  buildings  by  the  mortgagor,  who  more 
than  a  year  afterwards  insured  the  buildings  and  personalty,  it 
was  held  there  could  be  no  recovery  by  the  mortgagees  against  the 
insurer,  because  an  executory  agreement  alone  will  not  amount  to 
an  equitable  assignment  of  a  chose  in  action  or  property  not  then 
in  existence  ;  but  there  must  appear  some  agreement  or  delivery 
after  it  comes  into  existence,  which  did  not  appear  in  the  case : 
for  the  policy  was  on  realty  and  personalty  ;  a  year  had  elapsed 
before  the  insurance  had  been  taken,  and  the  fact  of  the  policy  was 
not  communicated  to  the  mortgagee  till  after  the  loss.  In  other 
words,  there  must  appear  facts  to  raise  the  inference,  by  estoppel  or 
otherwise,  that  the  insurance  was  obtained  with  an  intent  to  fulfil 
the  covenant,  when  such  a  lien  is  set  up  by  the  mortgagee. 

254.  It  ba^  been  held  that  the  mortgagor's  covenant  to  keep  the 
property  insured  does  not  run  with  the  land.*  Nor  will  the  record- 
ing of  a  mortgage  containing  this  covenant  charge  a  subsequent  in- 
cumbrancer with  constructive  notice  of  the  covenant.^  And  sembley 
even  if  it  appeared  that  a  junior  mortgagee  had  notice  of  the  in- 
surance covenant  in  a  senior  mortgage,  that  he  would  take  the 
policy  money  due  on  a  policy  by  the  mortgagor  under  a  covenant 
to  insure  made  payable  to  the  junior  mortgagee,  in  the  absence  of 
notice  that  the  senior  mortgage  covenant  had  not  been  performed, 
while  without  actual  notice  he  would  certainly  take  it.^  It  was, 
however,  held  in  lie  Sands  Ale  Brewing  Co.,*  that  a  mortgagor's 
covenant  when  recorded  is  a  covenant  that  runs  with  the  land  and 
is  notice  to  subsequent  creditors. 

255.  In  an  insurance  by  the  mortgagee  for  his  own  benefit  it  has 
been  held  payment  of  the  insurance  money  does  not  extinguish  the 
debt,  as  the  mortgagor  has  no  interest  in  the  policy.^     In  Haley  r. 

Minn.  330;  Carter  v.  Rocket,   8  Paif^e        <  124  Mass.  61. 

(N.  Y.),  437;    Dunlop   v.   Avepy,  89        »  Reid  ».  McCrum,  91   N.   Y.  412: 

N.  Y.  592;  Nichols  v.  Baxter,  5  R.   I.  Dunlop  i\  Avery,  «9  N.  Y.ft92. 

491;    Re   Sands   Ale   Brewing   Co.,    3        *  Dunlop  p.  Avery,  89  N.  Y.  592. 

Biss.  175  (N.  D.  111.)  ;  Greet  r.  Cit.  Ins.         »  lb. 

Co.,  5  Ont.  Ap.  596.  «  3  Biss.  175  (N.  D.  III.). 

1  Nichols  V,  Baxter,  sfipra.     See  also        '  Honors  v.  Lamar  F.   his.  Co  ,   51 

Wheeler  r.  Ins.  Co.,  101  U.  S.  439.  111.  409  ;  Kly  r.  Ely,  80  111.  532;   Mc- 
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Mfrs.  F.  &  M.  Ins.  Co.,*  a  mortgagee  insured  for  $57,000  agreed  to 
assign  the  mortgage  for  $62,000,  and  was  paid  $20,000  before  it 
had  been  assigned,  when  a  loss  to  the  extent  of  $53,000  occurred, 
and  it  was  held  his  interest  was  not  diminished  by  such  partial  pay- 
ment.   In  Glasgow  Provident  Invest.  Soc.  v.  Westminster  F.  Office,* 
the  proprietors  of  mills  granted  bonds  over  them  to  certain  parties, 
and    then  granted   postponed   bonds   to  others ;   the   prior   bond- 
holders insured  for  themselves  and  the  owner  in  reversion,  and  the 
postponed  bondholders  also  insured  in  anotlier  company  for  them- 
selves and  the  owner  in  reversion,  the  owner  paying  the  premiums. 
On  a  loss  the  company  paid  the  prior  bondholders  sufficient  to  re- 
instate, but  they  reduced  their  bonds ;  and  in  a  subsequent  suit  by  the 
postponed  bondholders  with  the  consent  of  the  owner  against  their 
insurers,  in  which  it  was  admitted  that  before  the  fire  the  property 
was  sufficient  to  cover  all  the  bonds,  but  after  it  not  enough  for  the 
prior  bonds,  it  was  held  a  recovery  would  lie.     Where  the  insured 
mortgagee,  on  a  loss,  gave  the  money  to  the  mortgagor  to  rebuild,  it 
was  held  to  be  payment  to  the  extent  of  the  mortgage  debt.^     And 
where  a  bailee  states  that  the  bailor  need  not  insure,  for  he  has 
sufficient  to  cover  the  property,  the  insurance  held  by  the  bailee 
must  be  applied  to  the  effects  of  the  bailor.^    Where  the  insurance 
is  effected  by  the  request  or  authority  of  the  mortgagor  at  his  ex- 
pense, perhaps  payment  by  the  insurer  to  the  mortgagee  would  be 
an  extinguishment  to  that  extent  of  the  mortgage  debt.^     Where  a 
mortgagee,  who  was  under  a  covenant  to  insure,  which  stipulated  on 
his  failure  to  do  so,  that  the  mortgagor  should,  insured  and  assigned 
the  mortgage  to  an  assignee,  who  proceeded  to  get  a  judgment  in  a 
foreclosure  suit  for  the  premiums  expended  in  insurance,  and  after 
a  loss   got   a  judgment   for   the   deficiency  on   the   sale    of  the 
estate  against  the  mortgagor,  which  the  company  paid  only  after 
an  assignment  of  the  judgment,  it  was  held  that  the  agreement  was 
to  insure  for  both  parties,  and  the  money  should  have  been  applied 
to  the  mortgage  debt ;  that  the  payment  by  the  company  for  the 

Intire  w.  Plaisted,  68  Me.  363 ;  Concord  «  14  C.  S.  C.  (4th  Ser.)  947. 

Un.  Mut.  F.  Ins.  Co.  r.  Woodbury,  45  »  Seybold  v,  Garceau,  32  L.  Can.  J. 

Me.  447;    White  r.  Brown,    2  Cuah.  316. 

(Maas.)  412  ;    Pendleton  v.  EUiott,  67  *  Thomas  u.  Cummisky,  108  Pa.  St. 

Mich.    496;    Louden    v.   Waddle,    98  354. 

Pa.  St.  242.  '  Bradford  v.  Greenwich  Ins.  Co.,  8 

»  120  Mass.  292.  Ab.  Pr.  (N.  Y.)  261. 
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deficiency  cancelled  the  judgment,  and  that  the  company  took 
nothing  by  the  assignment ;  for  an  agreement  between  a  mortgagor 
and  mortgagee  cannot  be  qualified  by  an  agreement  between  the 
company  and  one  of  them.*  But  where  there  was  a  policy  to  the 
owner,  with  the  loss  made  payable  to  A.  and  the  plaintiff  mort- 
gagees as  interests  shall  appear,  it  was  held  the  plaintiff  was  en- 
titled to  the  whole  sum,  where  the  owner  and  A.  had  assigned  to 
him,  though  payments  had  been  made  by  the  owner  to  the  plaintiff  to 
reduce  the  mortgage  debt,  pendente  lite,  the  recovery  being  less 
than  the  amount  due  on  the  owner's  mortgage.*  In  Callahan  v, 
Linthicum,'  the  buyer  gave  a  mortgage  to  the  seller,  who  had  a 
policy  on  the  property,  to  secure  the  price,  and  the  sale  was  no- 
tified to  the  insurer,  who  had  a  lien  on  the  property ;  on  a  loss 
afterwards  the  insurer  paid  the  mortgagee  on  his  promise  to  apply 
the  money  to  the  mortgage  debt,  or  pay  the  mortgagor ;  but  after 
payment  of  the  mortgage  debt,  however,  the  mortgagee  refused  to 
comply  with  his  promise,  and  it  was  held  the  mortgagee  must  pay 
the  mortgagor  the  money  ;  for  the  continuation  of  the  policy  to  the 
new  owner  was  a  good  consideration  to  support  his  promise,  and 
this  was  proved  by  the  fact  that  company  did  not  ask  for  subroga- 
tion to  which  their  lien  entitled  them,  and  the  policy  evidently  was 
not  on  the  interest  of  the  mortgagee  vendor.  Where  a  policy  was  in 
the  name  of  the  mortgagee  parol  evidence  was  admitted  to  show  an 
agreement  that  the  mortgagee  should  insure  as  well  for  the  mort- 
gagor as  for  his  own  benefit,  as  this  would  not  affect  the  contract 
between  the  insured  and  the  insurer,  and  was  vital  to  show  that  the 
mortgagor  was  to  have  the  money  applied  to  his  debt.* 

256.  It  has  been  held  in  Massachusetts  that  money  paid  to  a 
mortgagee  in  pursuance  of  the  company's  agreement  with  the  mort- 
gagor, cannot  be  applied  at  the  instance  of  the  second  mortgagee  to 
the  liquidation  of  the  mortgage  debt,  if  the  mortgagor  object  on  the 
ground  that  it  is  not  due.*  Nor  where  the  money  is  applied  by  the 
mortgagee  in  reinstating,  can  a  second  mortgagee  have  it  applied  in 
reduction  of  the  debt  secured  by  the  first  mortgage.*    The  same 

1  Waring  v.  Loder,  53  N.  Y.  581.  Co.,  17  N.  Y.  428.     See  also  Richard- 

«  Northw.  Mnt.   L.  Ins.  Co.  p.  Ger-  aon  v.  Home  Ins.  Co.,  21  U.  C.  C.  P.  291 . 

mania  F.  Ins.  Co.,  40  Wis.  446.  '  Gordon  i;.  Ware  Sav.  Bk.,  115  Mass. 

»  43  Md.  97.  588. 

*  Kernochan  v,  N.  Y.  Bowery  F.  lus.  'lb. 
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rule  was  applied  by  Gresham,  J.,  in  the  United  States  Court  for 
Northern  Illinois.^  Where  a  trustee  was  required  to  insure  for  the 
benefit  of  the  holder  of  notes  secured  by  realty,  and  the  insurance 
money  on  the  mortgaged  premises  is  collected  by  the  trustee,  it  is 
not  his  duty  to  apply  the  money  to  the  loan,  the  mortgagor  not  being 
in  default,  or  give  it  to  the  mortgagor  on  his  mere  promise  to  re- 
build. But  his  offer  to  pay  on  completion  of  a  building  was  con- 
sidered proper :  and  when  such  money  is  deposited  in  a  bank,  at 
the  mortgagor's  request  during  the  rebuilding,  on  the  failure  of  the 
bank  the  mortgagor  cannot  be  credited  with  the  amount  of  the 
money.*  Where  a  policy  was  procured,  running  in  terms  to  a  life- 
tenant  as  additional  security  under  the  covenants  of  a  mortgage 
jointly  executed  by  such  life-tenant  and  the  owners  of  the  reversion, 
but  which  the  circumstances  of  the  case  showed  to  be  for  the  joint 
benefit  of  all  the  mortgagors,  it  was  held  the  authority  of  the  life- 
tenant  to  procure  the  policy  would  not  allow  him.  to  waive  the 
application  of  its  proceeds  to  the  mortgage  debt,  nor  was  the  silence 
of  the  reversionary  owners  evidence  of  waiver.*  And  if  in  any  event 
in  such  a  case  the  life-tenant  could  agree  with  the  mortgagee  to 
apply  the  proceeds  of  the  insurance  on  the  mortgaged  premises,  he 
was  bound  to  see  the  money  was  so  used.^ 

Division  IV. — Death,  Trusts,  Etc. 

257.  On  the  insured's  death  a  policy  on  realty  was  held  to  go  to 
the  heir-at-law.*  Where  a  fire  policy  is  to  A.,  his  heirs,  etc.,  and 
a  clause  provides,  "  except  by  succession  by  reason  of  death  of  the 
assured"  on  a  change  of  title,  it  shall  be  void,  a  widow  having  a 
life-interest  in  the  realty  insured  through  a  nuptial  contract,  has  no 
interest  in  the  policy,  for  she  does  not  take  by  succession.*  Where 
a  decedent  had  a  policy  against  fire  on  realty  and  the  loss  occurs 
after  death  during  the  term  of  the  policy,  it  has  been  held  that  the 
insurance  money  goes  to  the  administrator,  and  that  the  creditors 
take  before  heirs.^     On  a  partial  loss  on  a  fire  policy ,  on  realty 

*  Bryant  r.  Charter  Oak  L.  Ins.  Co.,        *  lb. 
24  Fed.  R.  771  (M.  D.  III.).  «  Wyman  v.  Wyman,  26  N.  Y.  253. 

'  Fergus  v.  Wilmarth,  7  N.  East.  R.  See  Richardson  v.  German  Ins.  Co.,  89 

508  (111.).  Ky.  571. 

'  Conn.  Mat.  L.  Ins.  Co.  r.  Soam-        ^  Qiiarles  v.  Clayton,  87  Teun.  308. 
mon,  15  Ins.  L.  J.  415  (U.  S.).  »  Niohol's  Ap.,  128  Pa.  St.  428. 
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after  the  owner's  death,  it  was  held  the  life-tenant  and  reversioner 
each  was  entitled  to  have  the  money  applied  to  the  repair  of  the 
building,  since  it  is  obviously  for  the  interest  of  all  to  prevent 
dilapidation  of  the  building.^  In  a  policy  effected  on  the  homestead 
by  the  testator,  whose  widow  on  his  death  was  entitled  to  a  life- 
estate  therein,  and  during  her  occupancy  a  total  loss  took  place,  it 
WAS  held  the  money  should  go  to  those  interested  in  the  realty, 
and  the  widow  was  entitled  to  the  use  of  the  money  during  her  life, 
the  policy  not  being  personalty,  but  intended  to  supply  the  loss  of 
the  realty  alone."  Where  after  the  death  of  the  insured  the  policy 
money  was  used  to  repair  the  building  assigned  for  the  widow's 
dower,  the  residue  was  considered  as  personalty  and  went  to  the 
widow  to  the  extent  of  her  interest  and  then  to  the  heirs.*  A  widow- 
need  not  apply  the  policy  money  on  her  estate  in  the  homestead  to 
a  rebuilding.*  Where  the  insured  died  intestate,  leaving  a  widow 
and  an  infant  son,  and  the  widow  qualified  as  administratrix,  and 
kept  on  foot  an  old  fire  policy,  it  was  held  a  Court  of  Equity  could 
compel  the  company  to  pay  where  there  was  a  doubt  whether  it 
was  realty  or  personalty.'  Where  a  testator  charged  his  real  estate 
with  an  annuity  to  his  widow,  and,  subject  thereto,  devised  all  hii^ 
estate  to  A.,  and  a  policy  on  a  house  insured  by  the  testator,  which 
expired  after  his  death,  was  renewed  by  A.,  who  was  executrix 
also,  on  a  subsequent  loss  on  a  motion  by  the  widow,  in  a  suit  sub- 
stituted by  her  for  the  administration  of  the  estate,  the  money  was 
ordered  to  be  paid  into  Court,  Sir  Launcelot  Sbadwell,  V.  C, 
thinking  the  policy  money  should  not  be  considered  as  a  part  of  the 
testator's  general  personal  estate,  but  as  a  trust  for  the  parties  in- 
terested in  the  realty.'  Where  the  testator  insured,  by  a  covenant 
of  insurance  on  the  property  to  himself  and  his  heirs,  etc.,  devised 
to  his  wife  for  life  with  a  remainder  over  on  a  total  loss  it  was  held 
the  covenant  worked  no  special  destination  of  the  policy  money,  and 
the  life-tenant  was  entitled  to  it,  as  personalty  for  life,  with  the  re- 
mainder in  the  same  to  the  remainder  people,  as  it  is  doubtful  if  a 

»  Brongh  i?.  Higgius,  2  Grat.  (Va.)  <  Home  Ins.  Co.  v.  Field,  42  III.  Ap. 

408.  392. 

<  Culbertson  v,  Coz,  29  Miiin.  309.  >  Portsmouth  I  us.  Co.  v.  Reynolds, 

»  Hudnall  v.  Burkle,  11  Pac.  L.  R.  32  Grat.  (Va.)  613. 

27.  <  Parry  v.  Ashley,  3  Sim.  97. 
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full  restitution  wonld  alw^js  be  desirable.*  Where,  during  the  in- 
fancy of  a  tenant  in  tail,  in  strict  settlement,  the  rents  were  received 
by  his  mother  on  his  behalf,  who  thereoot  kept  up  a  policy  effected 
in  her  name  on  some  of  the  realty,  and  the  settleoient  contained  no 
provision  for  fire  insurance,  and  it  was  not  considered  desirable  to 
rebuild,  it  was  held  the  policy  money  should  be  treated  as  personalty 
for  the  tenant  in  tail.*  In  Norris  v.  Harrison,  A.,'  the  life-tenant, 
with  a  remainder  over  to  B.  for  life,  and  the  remainder  to  A.  in 
fee,  having  insured  certain  buildings  which  were  destroyed,  invested 
the  policy  money  in  the  funds,  and  devised  the  realty  to  C.  and  his 
personalty  to  B.,  who  applied  part  in  repairing  the  buildings  and 
left  the  rest  standing  in  A.'s  name  ;  B.,  mentioning  the  facts  in  his 
will,  bequeathed  his  personalty  to  D.,  and  it  was  held  the  unapplie<l 
money  of  the  policy  was  subject  to  the  uses  of  the  original  settle- 
ment and  went  to  A.'s  devisee  C.  Sir  Thomas  Plumer,  V.  C,  who 
heard  the  case,  did  not  decide  the  general  principle,  but  his  decision 
went  on  the  ground  that  the  testator  B.  thought  he  was  not  entitled 
to  the  fund,  as  he  mentioned  all  the  circumstances  in  his  will,  and 
apparently  set  it  apart  for  the  remainderman,  thus  abandoning  it, 
and  those  claiming  under  the  testator  could  not  dispute  his  abandon- 
ment of  a  claim  on  this  fund  ;  but  the  Vice  Chancellor,  while  he 
considered  the  money  to  belong  to  the  uses  of  the  original  settle- 
ment, did  not  allow  A.'s  devisee  to  get  the  money  already  laid 
out  by  B.  on  the  buildings.  In  Durrant  v.  Friend,*  the  testator  gave 
specific  chattels  to  a  legatee,  and  his  residuary  estate  to  his  exe- 
cutors, but  took  them  insured  on  a  voyage  to  India,  during  which  he 
was  lost,  and  the  executors  got  the  insurance  money.  On  a  suit  for 
administration  it  was  held  that  as  the  testator  and  the  chattels  had 
perished  together,  the  legatee  took  no  interest  in  the  chattels,  and, 
therefore,  none  in  the  money,  but  it  went  to  the  residuary  legatees. 
258.  A  policy  issued  "  to  the  heirs  and  representatives  of  A., 
deceased,"  might  be  considered  to  include  B.,  the  executrix  and 
trustee  of  the  estate  of  A.,  who  took  title.*  Semble,  an  insurance 
effected  by  heirs  after  the  death  of  their  ancestors  should  go  to 
them  notwithstanding  the  liability  of  the  estate  to  creditors  for  the 

1  Hazall  V.  Shippen,  10  Leigh  (Va.)»  '  2  Mad.  268. 
536.  *  5  DbO.  &  S.  343. 

2  Warwicker  v.  Bretnall,  23  Cli.  D.  <  Savage  v.  Loug  iBlaiid  lua.  Co.,  43 
IBS.  How.  Pr.  (N.  Y.)  462. 
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ancestor's  debts. ^  On  a  loss  on  a  policy  taken  by  a  life-tenant, 
where  the  property  is  not  rebuilt,  the  money  goes  to  the  remainder- 
man, and  the  life-tenant  takes  the  interest  thereon  during  life.' 
Where  a  lady,  who  had  a  dower  interest  in  land  and  was  also  mort- 
gagee, insured  the  buildings  to  a  greater  extent  than  her  mortgage, 
stating  the  property  was  held  for  her  and  her  son  in  trust,  and  em- 
ployed part  of  the  proceeds  of  the  policy  money  paid  on  a  fire  in 
erecting  in  place  of  the  buildings  burned  others  of  less  value,  it 
was  claimed  on  a  foreclosure  on  her  death  by  her  representatives  as 
a  defence  that  she  had  intended  to  insure  only  her  interest  as  mort- 
gagee, but  it  was  held  the  facts  did  not  warrant  the  conclusion  that 
she  had  intended  to  insure  as  mortgagee,  as  opposed  to  tenant  in 
dower.'  Where  an  insurance  was  made  on  the  premises  in  the  name 
of  all  the  heirs,  and  in  a  partition  suit  one  of  them  bought,  and,  on 
a  loss,  after  the  master's  sale  on  partition  was  confirmed,  it  was  held 
the  loss  was  on  the  buyer,  but,  being  one  of  the  heirs,  he  was  enti- 
tled, after  paying  the  full  price,  to  the  benefit  of  the  policy  before 
a  convevance.*  Where  an  administrator  had  insured  the  right  of 
the  creditors  to  resort  to  the  realty  for  the  payment  of  their  debts, 
it  was  held  to  give  them  an  interest,  as  the  insurance  must  be  con- 
sidered for  their  benefit.* 

259.  A  trustee  of  realty  for  others,  with  a  reversion  to  himself, 
who  has  insured  not  quite  up  to  the  life  interest  in  his  own  name 
as  trustee,  owns  the  policy  only  as  trustee,  and  it  cannot  be  at- 
tached by  his  private  creditors.'  The  proceeds  of  a  policy  effected 
by  trustees  on  realty,  on  a  determination  of  the  trust,  will  be  re- 
garded  as  realty  and  go  to  the  reversioner.^  Where  a  receiver  of 
real  estate  is  directed  to  insure,  and  by  a  subsequent  decree  A.  is 
declared  tenant  in  tail,  and  the  receiver  was  directed  to  pay  the 
balances  on  the  loss  to  him  on  a  loss,  he  will  be  entitled  to  the 
insurance  moneys. • 

260.  A  contract  by  a  builder  to  build  a  house  on  another's  land 
for  which  he  is  to  be  paid  on  completion,  is  not  discharged  by  a  fire.* 

>  Herkimer  v.  Rice,  27  N.  Y,  163.  •  Lerow  r.Wilmarth,9  Allen  (Ma88.)» 

«  Cljburn  v,  Reynolds,  31  S.  C.  92.      382. 

•  Louden  v.  Waddle,  98  Pa.  St.  242.        ^  Hawes  r.  Lathrop,  38  Cal.  493. 

<  Gates  V.  Smith,  4  Ed.  Oh.  (N.  Y.)  »  Seymour  r.  Vernon,  16  Jur.  189. 

702.  •  Adams  o.  Nichols,  19  Pick.  (Mass.) 

•  Herkimer  v.  Rice,  27  N.  Y.  163.  275  ;  Gaylon  t;.  Ketchen.  85  Tenn.  05. 
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Nor  has  the  builder  a  claim  to  the  insurance  effected  by  the  owner 
of  the  land.^  Where  a  carpenter  agreed  to  work  on  a  new  house 
for  A.,  "all  work  to  be  paid  for  as  it  progressed,  by  the  architects'  " 
order  to  the  carpenter  on  A.,  and  A.  furnished  lumber  which  he  sent 
to  the  carpenter's  shop,  to  be  there  prepared  to  be  put  in  A.'s 
house  which  lumber  A.  insured,  and  also  supplied  other  lumber 
which  was  prepared  and  placed  in  the  house  by  the  carpenter;  on 
payment  of  the  loss  of  the  lumber  in  the  shop  to  A.,  it  was  held,  in 
a  suit  by  the  carpenter  for  the  value  of  his  work  on  the  lumber  de- 
stroyed, that  the  words  "  as  the  work  progresses"  in  the  contract 
meant  as  the  work  upon  the  house  progresses,  and  that  there  could 
be  no  recovery  on  the  insurance  paid  to  A. :  the  carpenter  had  an 
interest  as  bailee,  and  he  could  have  insured.*  But  if  the  owner 
of  the  ground  and  contractee  accept  the  house  when  near  completion, 
he  will  suffer  a  loss  by  fire.* 

See  Johnson  r.  Hunt,   11  Wend.  (N.        <  Eichelberger  v.  Miller,  20  Md.  332. 
Y.)  135.  »  Gthylon  v.  Ketoheu,  85  Tenn.  55. 

I  Lawing  v.  Riiitles,  97  N.  C.  350. 
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261.  A  chose  in  action  could  not,  at  the  common  law,  be  assigned 
like  a  chattel,  except  to  the  Grown,  for  a  contract  was  regarded  as 
a  personal  transaction  only  binding  upon  the  parties  to  it,  and  as 
an  assignment  of  a  contract  or  chose  in  action  implies  u  novation  or 
a  substitution  of  a  new  party  in  the  place  of  the  retiring  one,  it 
could  not  take  place  without  the  common  concurrence  of  the  orig- 
inal parties,  and  on  a  breach  of  contract  the  original  party  only 
could  sue.  But  later  the  assignment  of  a  chose  in  action  without 
the  debtor's  assent  came  to  be  looked  upon  as  a  declaration  of  trust 
in  favor  of  the  assignee,  and  the  assignee  was  allowed  to  sue  for  the 
debt,  in  the  name  of  the  assignor  in  a  Court  of  law,  and  in  his  own 
name  in  equity.^  In  various  States  statutes  have  been  passed  al- 
lowing the  assignee  to  sue  in  his  own  name,  which  will  be  consid- 
ered under  the  head  of  remedies.* 

262.  The  word  assignment,  in  reference  to  policies  of  insurance, 
is  often  confusing,  as  it  is  employed  with  several  distinct  significa- 
tions.^ Thus,  it  is  used  to  designate  the  transfer  of  a  fire  policy 
with  the  insurer's  assent  to  the  vendee  of  the  property  covered,  in 
which  case  the  contract  itself  is  assigned  and  the  insurer  virtually 
makes  a  new  contract  of  insurance  with  the  assignee.  The  word  is 
also  used  when  a  fire  or  life  policy  is  transferred  as  collateral 
security  by  way  of  equitable  mortgage  or  pledge,  when  it  operates 
as  an  equitable  appropriation  or  transfer  of  the  damages  that  may 
be  payable  on  the  destruction  of  the  property  by  the  perils  for 
which  the  insurers  have  agreed  to  be  answerable.  In  this  last  case 
the  fund  is  assigned,  and  not  the  contract.  An  assignment  which 
transfers  the  contract  is  legal,  while  the  deposit  or  assignment  of 
the  fund  is  an  equitable  assignment.^     When  a  fire  policy  is  trans- 

1  See  PoUock  on  Contracts  (Am.  Ed.  Lond.  F.   &  L.  Ins.   Co.,  30  Cal.    78  ; 

Dickson),  *20().  Bergson  i;.  Builders'  Ins.  Co.,  38  Cal 

>  See  post,  §§  1205-1208.  541;  ailman  v.  Curtis,    66   Cal.   116 

'  See,  for  instance,  Bergson  v.  Build-  Stout  v.  City  F.  Ins.  Co.,  12  Iowa,  371 

nrs'  Ins.  Co.,  38  Cal.  641.  Summers  v.  U.  S.  Ins.,  Etc.,  Co.,  13  La 

*  See  ex  parte  Kensington,  2  Ves.  &  An.  504  ;  Ellis  v.  Kreutzinger,  27   Mo 

Bea.   79.     See   Parlby's    Case,    Reilly  311 ;  Peabody  v.  Wash.  Co.  Mat.    Ins 

Alb.  Arb.  48  ;  Myers  t.  United  Guaran-  Co.,  20  Barb.  (N.  Y.)   ^539;  Frank   r 

tee  &   L.   Assur.   Co.,   3  £q.  R.  579  ;  Hampden  Ins.  Co.,  45  Barb.  (lb.)  384 ; 

Curtins   v.    Caledonian  F.    k  L.  Ins.  Griffey  v.  N.  Y.  Cent.  Ins.  Co.,  30  Hun 

Co.,  19  Ch.  D.  534 ;  Spencer  V.  Clarke,  (lb.),   299;    Proirs   v.   Oh.    Val.    In«. 

9    Ch.    D.    137 ;    Bibend    v.    Liv.    &  Co.  2  Cin.  S.  C.  R.  (Oh.)  14 ;  lus.  Co. 
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ferred  to  the  mortgagee  of  the  property  insured  it  may  have  a  two- 
fold operation,  and  it  is  not  always  easy  to  say  which  is  designed. 
For  there  are  two  insurable  interests,  each  of  which  may  subsist 
and  be  a  ground  of  action,  notwithstanding  the  determination  of  the 
other.  When  the  mortgagor  transfers  a  fire  policy  to  the  mort- 
gagee as  collateral,  it  may,  with  the  insurer's  assent,  be  regarded 
as  a  transfer  of  the  contract,  though  the  mortgagee  may  sue  in  the 
name  of  the  mortgagor ;  but  it  is  immaterial  that  the  policy  does 
not  attach  to  the  insurable  interest  of  the  mortgagee  ;  for  if  it  does 
not  operate  to  pass  the  contract  of  insurance  because  the  assent  of 
the  insurers  is  not  given,  it  can  still  be  construed  as  an  equitable 
transfer  of  the  fund  or  the  assignor's  right  to  compensation  on  a 
loss.^  The  word  assignment  also  refers  to  a  bare  deposit  of  the 
policy  with  a  third  party,  which,  though  not  constituting  a  technical 
assignment,  may  yet  give  a  lien.*  The  word  is  also  employed  to 
assignments  of  life  policies  by  way  of  pledge,  mortgage,  or  sale. 
The  payee  or  person  to  whom  the  company  has  agreed  to  pay  the 
money  in  the  event  of  a  loss,  or  the  indorsee  to  whom  the  insured 
has  directed  the  company  to  pay  the  same,  is  not  the  assignee  of 
the  contract  or  policy,  but  the  direction  by  the  insured  to  pay  is  an 
assignment  of  the  fund  that  may  subsequently  arise  under  the  con- 
tract,* in  which  a  payee  may  acquire  a  vested  right.* 

263.  In  a  contract  of  insurance  in  respect  of  property,  as  has 
been  observed,  there  is  a  dilectus  persovcR^  and  the  policy  does  not 
pass  as  an  incident  of  the  property  to  the  alienee.'  Though  a  policy 

uf   Pa.  V,  Phcrnix  Ins.  Co.,  S  Phila.  *  See  Lattau  v.  Royal  Ins.  Co.,  45  N. 

32;  71  Pa.  St.  31  ;  Wells  p.  Archer,  10  J.  L.  453  ;    Baltis  v  .  Dobin,  67  Barb. 

S.  k  R.  (Pa.)  412  ;  True  v.  Manhattan  (N.  Y.)  607  ;    Reid  u,  McCrura,  91  N. 

F.  Ins.  Co.,  26  Fed.  R.  83  (Colo.).  Y.   412;    Martin  i\  Tradesman's  Ins. 

1  See  remarks  of  Hare,  P.  J.,  in  Ins.  Co.,  101  N.  Y.  498 ;    Brown  v.  Hart. 

Co.  of  Pa.  V.  PhcEuix  Ins.  Co.,  71  Pa.  Ins.  Co.,  21  L.  Rep.  726  (D.  Mass.). 

St.  33-^.  »  Powlea  v.  Innes,  11  M.  &  W.  10  ; 

*  See  Gibson  v.  Overbury,  7  M.  &  W.  Godin  v.  Loud.  Assur.  Co.,  1  Burr.  469  ; 

555.  Lond.  Investment  Co.  r.  Monteliore,  9 

'  Biddeford   Sav.    Bk.  v.   Dwelling-  L.  T.   688;   Bergsen  r.  Builders'  Ins. 

House  Ins.  Co.,  81  Me.  566 ;  F^oehly  Co.,  38  Cal.  541 ;  Garland  v.  Ins.  Co. 

r.  N.  St.  Louis  Mut.  F.  Ins.  Co.,  32  Mo.  of  N.  A.,  9  Brad.  (111.)  571  ;  Simeral  r. 

Ap.  302;  Martin  v.  Franklin  F.    Ins.  Dubuque   Mut.  F.  Ins.   Co.,  18  Iowa, 

Co.,  42  N.  J.  L.  46;  State  Ins.  Co.  u.  319;    Carroll  i\  Bost.   M.   Ins.  Co.,   8 

Maakens,  38  lb.  564;   Hine  v.  Wool-  Mass.  515;  Jecko  v.  St.  Louis  F.  &  M. 

worth,  93  N.  Y.  75.  Ins.  Co.,  7  Mo.  Ap.  308  ;  ^tna  F.  Ins. 
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may  be  made  to  bearer,  as  in  Ellicott  v.  U.  S.  Ins.  Co.,'  where  the 
company,  on  receiving  the  deposit  of  certain  securities,  guaranteed 
by  a  sealed  policy  to  pay  the  bearer  thereof  a  certain  sum  on  a  cer- 
tain day,  which  was  held  to  be  a  policy  to  bearer,  and  the  holder, 
whether  the  original  insured  or  not,  is  prima  facie  entitled  to  the 
money.  It  was  stated  in  O'Connor  v.  Imperial  Ins.  Co.,*  in 
Lower  Canada,  however,  by  art.  2576  of  the  Civil  Code,  that  the 
insured  has  in  all  cases  the  right  to  assign  the  policy  with  the 
property. 

264.  A  policy  may  be  assigned  on  a  transfer  of  the  subject- 
matter  if  the  underwriter  assent,  and  this  is  usually  provided  for 
in  the  policy,  which  stipulates  its  being  done  in  a  particular  way 
which  must  be  followed.  The  proviso  that  the  policy  was  to  "  be 
void  in  case  of  its  being  assigned  ....  without  the  previous  con- 
sent in  writing  of  the  insurers,"  precludes  evidence  of  a  verbal 
assent.'  But  any  method  of  assent  which  the  insurer  leads  the 
insured  to  consider  sufficient  is  all  that  is  required,^  though  in  this 
proposition  is  often  involved  some  question  of  waiver.  Where  the 
policy  provided  for  the  method  of  assent,  but  the  policy  was  indorsed 
''  For  value  received  pay  the  within,  in  case  of  loss,  to"  the  pur- 
chaser, which  indorsement  was  made  a  year  after  the  sale,  it  was 
held,  as  it  was  doubtful  whether  this  was  intended  as  an  order  to 
receive  the  money  or  an  assignment,  that  evidence  was  admissible  to 
show  the  real  intent  of  the  insurers,  and  whether,  under  the  circum- 
stances, the  insurers  had  assented  to  it  as  an  assignment  of  the 
policy.*  In  Manley  v,  Ins.  Co.  of  N.  A.,*  a  vendee  in  possession 
under  contract  of  sale  insured  and,  after  a  partial  loss,  directed  the 
insurer  to  pay  the  loss  to  the  vendor,  assigning  to  him  the  policy, 
but  the  company  declined  its  consent  because  it  covered  the  part 


Co.  V.  Tyler,  16  Wend.  (N.  Y.)  385; 
Wyman  v,  Prosser,  36  Barb.  (N.  Y.) 
368 ;  LeU  v.  Guardian  F.  Ins.  Co.,  125 
N.  Y.  82 ;  People  r.  Beigler,  H.  &  D. 
Lalor  Sup.  <N.  Y.)  133;  Quarles  r. 
Clayton,  87  Tenn.  308;  Sabotta  v.  St. 
Paul  F.  k  M.  Ins.  Co.,  .')4  Wis.  687; 
Carpenter  v.  Providence  Was.  Ins.  Co  , 
16  Peters,  495  ;  Bank  r.  North  Brit.  & 
Mer.  Co.,  3  New  S.  Wales  L.  60.  See 
<mte,  §§  2,  202. 
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*  8G.  &  J.  (Md.)  166. 
«  14  L.  Can.  J.  219. 

*  Minium  t*.  Mfrs.  Ins.  Co.,  10  Gray 
(Mass.),  iiOl. 

*  See  Shearman  t*.  Niag.  F.  Ins.  Co., 
2  Sweeney  (N.  Y.),  470;  Mi-Queen  r. 
Phoenix  Mut.  Ins.  Co.,  3  L.  N.  (Can.) 
336. 

*  Fogg  V.  Middlesex  Mut.  F.  Ins,  Co., 
10  Cnsh.  (Mass.)  337. 

«  1  bans.  (N.  Y.)  20. 
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destroyed  as  well  as  the  residue.  It  was  then  amended  to  meet  the 
insurer's  objection,  and  the  agent  indorsed  the  insurer's  consent, 
and  it  was  held  the  company  was  bound  even  if  the  clause  as  to 
assignments  required  the  company's  consent  to  precede  the  assign- 
ment. Under  the  clause  that  a  mortgagee  might  have  the  policy 
assigned  to  him  on  his  signing  a  premium  note  or  giving  security 
for  its  payment,  but  that  the  policy  was  to  be  forfeited  unless  the 
insurer  give  his  written  consent,  the  issue  of  the  policy  on  the  appli- 
cation stating  there  was  a  mortgage  and  that  the  insured  ^'  wished 
to  assign,"  cannot  be  construed  as  a  written  consent  to  an  assign- 
ment.^ Where  the' clause  ran  "  unless  notice  thereof  be  immediately 
given  ....  and  the  assignment  approved,"  notice  alone  is  appa- 
rently not  sufficient,  but  there  must  be  an  approval."  That  is,  the 
company  need  not  actively  disapprove,  but  the  insurance  cannot  be 
transferred  unless  it  actively  approve.'  Therefore  notice  and  the 
company's  silence  may  not  be  sufficient.* 

A  clause  against  alienation  without  consent,  and  a  clause  that 
"  assignment  of  the  policies  must  be  made  within  ten  days  after  the 
sale  of  the  property,"  were  held  to  mean  that  the  company  need  not 
assent  to  the  assignment  unless  it  has  assented  to  the  sale.^  But 
the  insurer  may  indorse  his  assent  after  the  sale,  though  the  clause 
provides  in  case  of  a  transfer  of  the  property  without  the  company's 
consent,  that  the  policy  should  be  void.'  But  where  there  is  a 
clause  against  alienation,  without  the  insurer's  consent  after  notice 
and  an  assignment  made  of  the  policy  in  sixty  days  therefrom,  it 
was  held  the  sixty  days  must  be  computed  from  the  alienation 
before  the  loss,  for  it  would  be  useless  to  give  notice  and  ask  for 
assent  after  the  loss.^ 

265.  On  an  assignment  of  the  policy  the  particular  interest  need 
not  be  stated  unless  requested  ;  the  request  for  an  assignment  is  in 
itself  notice  that  some  interest  is  intended,  as  otherwise  the  assign- 

*  Smith  r.  Saratoga  Co.  Miit.  P.  Ins.         *  Girard  F.  &  M.  Ins.  Co.  v.  Hebard, 
<'o-,  3  HUl  (N.  y.),  508.  95  Pa.  St.  45. 

'  Oirard  F.  &  M.  Ins.  Co.  r.  Hebard,  ^  Home  Ins.  Co.  v.  Lindsa<>,  26  01 1. 

^5  Pa.  St.  45.     See  also  Gould  v.  Pa-  St.  S48. 

tron's  Androscoggin  Mat.  F.  Ins.  Co.,  *  Gilliat  v.  Pawtucket  Mat.  F.  Ins. 

7«  Me.  298  ;  Corse  ».  Brit.-Am.  Ins.  Co.,  Co.,  8  R.  I.  282. 

1  Rev.  Cril.  (Can.)  243.  ^  Dadmnn  Manfg.  Co.  v,  Worcester 

•  lb.  Milt.  F.  Ins.  Co.,  11  Met.  (Mass.)  429. 
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ment  would  be  nugatory,  and  if  the  company  desired  more  precise 
knowledge  they  should  ask  for  it.*  A  general  assignment  for  cred- 
itors was  held  in  New  Hampshire  to  include  fire  policies,  and  to 
avoid  under  a  clause  against  assignment,'  Though  a  contrary  rule 
was  held  in  the  Supreme  Court  of  New  York.*  The  fact  that  the 
assignee  happens  to  have  been  also  the  payee  in  the  policy  has 
been  held  immaterial.^  Though  it  has  been  held  in  Minnesota  that 
a  future  assignment  as  security  for  an  increased  debt,  to  one  who 
was  already  payee  to  the  extent  of  the  claim,  is  ineifectual,  and, 
therefore,  will  not  avoid.* 

266.  A  verbal  agreement  by  a  vendor  to  hold' the  money  for  the 
vendee  is  not  an  assignment  within  the  clause  against  assignment.* 
Nor  is  a  pledge  of  a  fire  policy  an  assignment  within  the  clause 
against  assignments.^  Where  the  policy  was  to  be  void  "  unless 
legally  assigned,"  it  was  held  this  meant  validly  and  effectually ; 
and  that  an  equitable  charge  by  way  of  a  mere  deposit  came  within 
the  exception,  and  notice  to  the  company  was  unnecessary.*  And 
where  there  was  a  clause  against  the  pledge  of  the  policy,  and  the 
secretary  wrote  on  it,  in  case  ot  loss  to  pay  to  A.,  with  whom  the  in- 
sured left  the  policy  as  he  was  to  go  on  a  voyage,  but  on  his  return 
expecting  to  get  the  policy  again,  A.  on  a  loss  being  empowered  to 
deduct  the  money  advanced,  it  was  held  not  a  pledge,  but  a  mere 
order  to  collect.* 

267.  In  mutual  companies  it  is  often  provided  that  the  assignee 
of  a  fire  policy  besides  notice  shall  assume  the  premium  note  of 
the  assignor  and  give  security  for  its  payment,  which  must  be  done 
before  he  can  become  legally  the  assignee  of  the  policy."  But  a 
charter  provision  that  the  assignee  of  the  policy  shall  give  satis- 
factory security  on  an  assignment  for  the  residue  of  the  premium 

1  Hooper  t*.  Hudson   River   F.   Ins.  <  Wash.  F.  Ins.  Co.  v,  Kelly,  32  Md. 

Co.,  7  N.  Y.  424.  421. 

«  Dube  V.  Mascoma  Mat.  F.  Ins.  Co.,  f  Mahr  v.  Bartlett,  53  Hun  (N.  Y.), 

64  N.  H.  527.  388. 

^  People  V,  Beigler,  H.  &  D.  Lalor,  *  Dufaur  v.   Professional   L.   Aasur. 

(N.  Y.),  133.  Co.,  25  Beav.  599. 

*  Newman    v,  Springfield    F.   &   M.  •  Russ  ».  Waldo  Mat.  Ins.  Co.,   52 
lub.  Co.,  17  Minn.  122.  See  also  Brock-  Me.  187. 

way  V.  Conn.  Mut.  L.  Ins.  Co.,  29  Fed.         w  Willey  v.  Mut.  F.  Ins,  Co.,  2  I>orioii 
R.  766  (W.  D.  Pa.).  (Quebec),  29. 

*  Newman  v,  Springfield  F.  k  M.  Ins. 
Co.,  17  Minn.  122. 
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note,  does  not  necessitate  his  own  note  ;  the  note  of  the  assignor,  if 
that  is  satisfactory,  may  be  left  as  security.*  Where,  the  policy 
provided  that  on  an  alienation  the  insured  should  surrender  his 
note,  and  that  the  grantee  on  an  assignment  of  the  policy  could 
have  it  confirmed  to  him  on  giving  security  and  undertaking  the 
'grantor's  liabilities;  and  the  assignee  did  give  a  new  note  and  under- 
took the  liabilities  of  the  assignor  as  required,  and  reassigned  the 
policy  with  the  property  to  the  grantor,  as  collateral,  the  company 
retaining  both  notes,  it  was  held  that  the  grantor  was  not  liable  on 
his  note,  as  evidently  the  intention  was  to  hold  the  assignee  liable, 
who  was  the  member  and  to  whom  the  policy  had  been  confirmed 
on  giving  his  note,  and  his  subsequent  assignment  merely  as  col- 
lateral was  not  material.'  The  proviso  in  the  policy  "  that  the 
grantee  or  alienee,  having  the  policy  assigned  to  him,  may  have 
the  same  ratified  and  confirmed  to  him  .  .  .  upon  application  to 
the  directors  and  with  their  consent,  within  thirty  days  next  after 
such  alienation  on  giving  proper  security,  etc.,  and  by  such  certifi- 
cation and  confirmation  the  party  causing  the  same  shall  be  entitled 
to  all  the  rights  and  privileges,  and  subject  to  all  the  liabilities " 
of  the  grantor,  was  held  to  be  compulsory,  and  that  the  directors 
must  confirm  a  policy  assigned  to  a  grantee  who  had  duly  applied 
and  who  was  unobjectionable.^ 

No  doubt  a  guardian,  on  an  alienation  of  his  ward's  property, 
could  assign  the  policy,  with  the  insurer's  assent,  to  the  alienee/ 

268.  A  life  contract  being  merely  the  right  to  receive  a  sum  of 
money  on  the  happening  of  a  contingency,  in  w^iich  the  character  of 
the  life  rather  than  that  of  the  insured  is  the  principal  factor,  in 
the  company's  exercise  of  caution  in  forming  the  contract  there  is 
not  necessarily  any  dilectus  per%on(B^  and  unless  there  is  a  special 
proviso  in  the  contract  against  it,  it  may  be  assigned  without  re- 
striction.*   It  may  also  be  pledged,'  or  mortgaged,'^  or  disposed  of  at 

1  Darav.   v,  Hndson   Co.   Mut.    Ins.  ^  Cammings  v,  Hildreth,   117   Mass. 

Co.,4Zab.  (N.  J.)  171.  309. 

'  Mineri;.Jadson,2LaDS.  (N.  Y.)300.  *  Fitzpatrick  v.  Hart.  L.  &  Annuity 

*  Boynton  v.  Farmers'  Hnt.  F.  Ins.  Ins.   Co.,   56  Conu.    116;  Pomeroy  v, 

Co.,  43  Vt.  256.  Manhattan   L.   Ins.   Co.,   40    III.  3i)8 


•  Martin  ».  Stubbings,  126  III.  387,  ^  Ottley  o.  Gray,  16  L.  .T.  Ch.  n.  s. 
Macaaley  p.  Cent.  Nat.  Bank,  27  S.  C.  512 ;  Diingan  r.  Mat.  Benef.  L.  Ins. 
215.  Co.,  46  Md.  469. 
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auction.^  It  may  be  the  subject  of  a  gift  inter  vivo%^  or  a  dotiatio 
causd  mcrtis,^  or  the  subject  of  a  bequest  to  an  individual  or  to  a 
charity.*  The  clause,  "  this  policy  can  be  assigned  only  upon  the 
written  approval  of  the  company,"  but  not  providing  for  a  forfeiture, 
has  been  held  not  to  forfeit  on  an  assignment  of  a  life  policy  with- 
out notice.^  In  Massachusetts  the  clause  '^  if  assigned,  notice  is  to 
be  given  the  company,"  was  stated  only  to  affect  the  right  of  the 
assignee  to  enforce  his  right  in  his  own  name.*  So  in  Tennessee 
the  clause,  "  if  assigned,  notice  is  to  be  given  to  the  company," 
was  held  not  to  affect  the  assignee's  right  to  recover  as  between 
the  insurer  and  assignee.^  And  it  was  held  in  Alabama  that  a 
policy  on  the  life  of  a  debtor  of  a  firm,  for  the  firm's  benefit,  might 
be  transferred  by  one  partner  to  the  other  as  part  of  his  firm  in- 
terest, particularly  when  by  the  death  of  the  surviving  partner  the 
legal  title  is  cast  on  the  assignee,  though  there  was  a  clause  against 
assignment  without  the  insurer's  assent.' 

269.  In  Maryland,  where  no  particular  time  is  specified  within 
which  notice  of  the  assignment  is  to  be  given  to  the  company,  two 
days,  though  after  the  death  of  the  insured,  is  sufiicient.*  In  San- 
der's Case,'®  the  articles  of  association  provided  that  no  transferee 
of  a  policy  should  be  entitled  to  be  registered  as  a  member  of  the 
com[.any  until  he  shall  have  furnished  to  the  directors  such  evidence 
as  they  shall  require  of  the  transfer,  etc.,  and  under  the  articles 
'^  the  holders  of  participating  policies  duly  registered,"  having  paid 
a  premium,  were  to  be  deemed  members.  The  directors  had  power 
to  require  evidence  of  an  assignment  before  the  registration  of  as- 
signees as  members,  and  there  had  been  an  assignment  of  the  policy, 


SucceHsion  of  Hearing,  26  La.  Aii.  326  ; 
Palmer  v.  Merrill,  6  Ciish.  (Mass.)  282 ; 
Mill.  L.  Ins.  Co.  V,  Allen,  138  Mass. 
24 ;  Marcus  v.  St.  Louis  Mut.  L.  Ins. 
Co.,  68  N.Y.  625  ;  Eckel  r.  Renner,  41 
Oh.  St.  232;  Mut.  Proteo.  Ins.  Co.  r. 
Hamilton,  5  Sneed  (Tenn.),  269  ;  Bur- 
singer  V.  Bank,  67  Wis.  75  ;  N.Y.  Mut. 
L.  Ins.  Co.  V.  Armstrong,  117  U.  S. 
591. 

1  Barber  v.  Morris,  1  M.  &  Rob.  62. 

'  Re  Estate  of  Swan,  14  Ins.  L.  J. 
395  (111.)  ;  Madeira's  Ap.  4  Allan.  R. 
90S  (Pa.). 
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«  Witt  «.  Amiss,  1  B.  &  S.  109. 

*  Bunyan  on  Insurance,  318. 

B  Marcus  v.  St.  Louis  Mut.  L.  Ins.  Co., 
68  N.  Y.  625. 

6  Mut.  L.  Ins.  Co.  L*.  Allen,  138  Masci. 
24. 

^  Mut.  Protec.  Ins.  Co.  v,  Hamilton, 
5  Sneed  (Tenn.),  269. 

B  Piedmont  &  Arlington  L.  Ins.  Co. 
V.  Young,  58  Ala.  476. 

>  Price  i;.  Knights  of  Honor.  68  Tex. 
361. 

w  20  Ch.  D.  403. 
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and  the  assignee  had  paid  a  premium,  but  the  directors  had  not  re- 
quired, nor  the  assignee  demanded,  to  show  evidence  of  it,  and  the 
name  of  the  assignee  had  not  been  entered  on  the  list,  and  it  was 
held  the  assignee  was  not  a  member. 

270.  Where  the  policy  requires  the  "  company"  or  the  "  director" 
to  assent  to  an  assignment,  the  assent  of  the  secretary  has  been  held 
sufficient  where  he  was  apparently  authorized  as  the  former's  agent  to 
do  so.^  Where  the  assent  given  by  an  agent  is  relied  on,  his  authority 
to  assent  must  appear.  It  has  been  held  the  assent  of  the  general  agent 
in  the  habit  of  assenting  in  behalf  of  the  insurer,  is  sufficient,  though 
the  consent  of  the  *•  association"  or  of  the  "company"  was  required.* 
The  consent  by  the  agent  "  for  the  secretary,"  the  agent  informing 
the  secretary  next  day,  and  being  accustomed  to  approve,  was  held 
sufficient.'  The  assent  of  the  local  or  soliciting  agent  to  an  assignment 
is  in  general  not  sufficient.^  But  if  the  insurer  holds  out  an  agent 
as  armed  with  general  powers  it  is  different,  for  the  insured  is  not 
affected  with  his  secret  limitations.^  Where  a  former  agent,  whose 
authority  had  been  revoked,  had  indorsed  a  memorandum  on  the 
policy  :  '*Thi8  to  enure  to  the  benefit  of"  the  assignee,  which  the 
secretary  of  the  company,  on  viewing,  said  was  all  right,  it  was  held 
the  company  was  bound.*  And  where  the  assent  is  indorsed  by 
"  A.,  agent,"  who  had  issued  the  policy  while  agent,  but  assented, 
while  only  subagent,  when  authorized  by  the  general  agent,  the 
assent  was  held  to  bind,  the  insured  not  knowing  of  the  change.^ 
The  authority  of  an  agent  to  assent  to  "  transfers  and  assignments" 
has  been  held  to  mean  the  ordinary  assignments  on  an  alienation, 
etc.,  but  not  to  include  the  approving  of  assignments  of  the  indebted- 
ness arising  from  a  loss  of  the  property  insured.^     And  the  authority 


*  See  Now  Eng.  M.  Ins.  Co.  r.  De- 
Wolf,  8  Pick.  (Mass.)  56;  Durar  r. 
Hudson  Co.  Mat.  Ins.  Co.,  4  Zab.  (N. 
J.)  171 ;  Buchanan  v.  KxchangeF.  Ins. 
Co.,  61  N.  Y.  26. 

*  New  Orleans  Ins.  Co.  v.  Holberg,  64 
MiAS.  51  ;  F.  Ins.  Ass'n  r.  Miller,  2  Wii. 
(Tex.)  §  333. 

■  Farmers'  Mut.  Ins.  Co.  v.  Taylor, 
73  Pa.  St.  342. 

*  50  Ind.  209  ;  Strickland  v.  Council 
Hluffs  Ins.  Co.,  66  Iowa,  466 ;  Tate  v. 


Cit.  Mut.  F.  Ins.  Co.,  13  Gray  (Mass.), 
79  ;  Lynde  ».  Newark  F.  Ins.  Co.,  139 
Mass.  57  ;  Stringham  v,  St.  Nicholas 
Ins.  Co.,  3  Keyes  (N.  Y.),  280. 

*  Miller  v,  PhoE^nix  Ins.  Co.,  27  Iowa, 
203  ;  Breckenridge  v,  Amer.  Cent.  Ins. 
Co.,  87  Mo.  62'. 

^  Buchanan  v.  Exchange  Ins.  Co.,  61 
N.  Y.  26. 

^  Chauncy  v.  Ger.  Amer.  Ins.  Co.,  60 
N.  H.  428. 

«  Weed  u.  Boutelle,  56  Vt.  570. 
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of  the  insurance  commissioner  to  accept,  on  behalf  of  the  company, 
service  of  legal  process,  would  not  empower  him  to  accept  notice  of 
a  transfer  of  the  policy  money  due  on  a  loss.*  On  the  question  of 
the  agent's  powers,  it  was  held  in  New  York  that  the  secretary  could 
not  testify  on  behalf  of  the  company  as  to  the  agent's  authority, 
when  there  was  a  written  power  of  attorney  under  which  the  agent 
acted,  or  a  directors'  resolution  authorizing  him  to  act,  as  these 
were  the  proper  evidence.* 

271.  As  between  the  assignor  and  assignee  no  particular  form  is 
essential  to  constitute  a  valid  assignment.*  It  may  be  made  to  more 
than  one  jointly,*  or  first  to  one  and  subsequently  to  others,  subject 
to  the  rights  of  the  prior  assignees.*  But  there  must  appear  an 
intention  to  assign,  accompanied  by  a  delivery  either  symbolical 
or  physical  ;•  for  the  policy  being  only  the  evidence  of  the  debt, 
the  money  may  be  assigned  without  it,  and,  therefore,  its  mere 
possession  is  not  sufficient  to  give  an  absolute  title  to  the  fund.' 
The  assignment  was  held  complete  when  the  creditor  was  directed 
to  pay  himself,  and  pay  balance  to  the  insured's  heirs,  "  or  order," 
though  no  order  was  endorsed.*  An  order  endorsed  on  a  policy  to 
pay  the  whole  amount  thereon  is  a  valid  assignment  without  an 
acceptance.*  In  Griswold  v.  Amer.  Cent.  Ins.  Co.,**  a  policy  pay- 
able to  B.,  taken  by  A.,  who  was  indebted  to  B.,  on  A.'s  property, 
which  A.  sold  to  C.  with  notice  to  the  company,  causing  a  memo- 
randum to  be  placed  on  the  policy  register  stating  the  transfer  of 
the  policy  to  C,  was  held  an  assignment  to  C.  subject  to  B.'s  claim. 
In  Swift  V.  R'way  Pass.,  Etc.,  Ass'n.,"  the  insured,  not  being  able 
to  pay  assessments,  gave  a  life  policy  to  his  wife,  making  it  read  for 


»  Weed,  Etc.  Co.,  r.  Boutelle,  56  Vt. 
570. 

s  Beninghoff  v,  Agricalt.  Ing.  Co.,  93 
N,  Y.  495. 

*  Gore  u.  Council  Bluffa  Ins.  Co.,  67 
Iowa,  272 ;  Sherman  v.  Fair,  2  Spear 
(S.  C),  647  ;  Row  v.  Dawson,  1  Ves. 
Sr.  331. 

*  Speck  V.  Hettinger,  4  Atlan.  R.  168 
(Pa.).  See  also  Mercant.  Ins.  Co.  t;. 
Halthaus,  43  Mich.  423. 

*  Diffenbach  v.  Manhattan  L.  Ins. 
Co.,  61  Md.  370. 

264 


«  See  Lee  v.  Abdy,  17  Q.  B.  D.  309  ; 
Dexter  Sav.  Bank  v,  Copeland,  77  Me. 
263. 

^  Runimens  v.  Hare,  1  Bxch.  D.  169; 
Wood  V.  Phocuiz  Mut.  L.  Ins.  Co.,  22 
La.  An.  617 ;  Langdon  v,  Minn.  Far- 
mers' Mut.  F.  Ins.  Co.,  22  Minn.  193. 

*  Johnson  v.  Alexander,  125  Iii«i. 
575. 

•  Hall  V,  Dorchester  Mut.  F.  Ins.  Co., 
Ill  Mass.  53.  See  Bushnell  v,  Bash> 
nell,  92  Ind.  503. 

w  1  Mo.  A  p.  97. 
^  96  111.  309. 
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her  benefit  in  the  event  of  his  death,  writing"  this  makes  the  policy 
yours  if  you  will  keep  it,"  which  she  did,  and  it  was  held  this  passed 
the  money  on  his  death  to  his  wife.  Where  a  debtor  took  out  a  life 
policy,  with  a  condition  that,  if  it  should  be  bond  fide  assigned,  the 
assignee  should  have  the  benefit  of  it  up  to  his  debt,  notwithstanding 
that  the  insured  should  commit  suicide,  and  the  insured  deposited 
the  policy  with  his  creditor  with  a  letter,  promising  to  assign  it 
when  requested,  and  without  notice  to  the  insurer,  and  the  insured 
did  commit  suicide,  it  was  held  a  valid  assignment  in  equity,  and 
effectual  against  the  insurer.*  An  assignment  of  a  life  policy  under 
seal  has  been  held  to  import  a  consideration,  and,  therefore,  to 
prevail  against  a  mere  denial  of  the  consideration,  unsupported  by 
proof.*  A  voluntary  assignment  with  an  irrevocable  power  of  at- 
torney has  been  held  binding.* 

272.  The  assignment  need  not  be  evidenced  by  a  writing,  but  a 
verbal  assignment  accompanied  by  delivery  is  sufficient.*  In  Mis- 
souri a  parol  assignment  by  a  husband  to  his  wife  of  a  policy  is  good 
against  creditors.*  Money  due  on  a  policy  and  on  a  banker's  deposit 
note  was  held  to  pass  as  a  donatio  causd  mortis  by  the  delivery  of 
the  policy  and  note.'  A  policy  verbally  assigned  and  delivered  to 
assignee  is  not  within  Statute  of  Frauds  of  California.^  But  in 
England,  in  Howes  v.  Prudential  Assur.  Co.,*  the  handing  a  policy 
to  his  wife  by  the  insured,  and  giving  it  to  her  provided  she  keep 
it  up,  was  held  an  insufficient  assignment,  as  it  was  not  a  chattel 
and  could  not  legally  be  assigned  in  that  way.  Nor  will  the  mere 
deposit  of  a  policy  without  a  word  said  or  notice  to  the  office, 
create  an  assignment,  though  it  may  create  a  lien.*    Nor  will  the 


1  Cook  V.  Black,  1  Hare,  390.  See 
yota,  §  494. 

'  Mat.  Protec'u  Ins.  Co.  t*.  Hamilton, 
5  Sneed  (Tenn.),  269. 

'  Pearson  v.  Amicable  Assur.  Office, 
27  Beav.  229.  See  Macaulej  v.  Cent. 
Nat.  Bank,  27  S.  C.  21.5. 

*  See  Chapman  v.  Mcll wrath,  77  Mo. 
.38 ;  Thompson  v.  Emery,  27  N.  H. 
269 ;  Brown  v.  Mansos,  5  Atlan.  R. 
768  (N.  H.);  Leinkanf  r.  Caiman,  110 
N.  Y.  50 ;  Marcos  v.  St.  Lonis  Mat.  L. 
Ins.  Co.,  68  N.  Y.  625  ;  Malone's  Est., 
9  Ids.  L.  J.  767  (Pa.)  ;  Charleston  Ins. 


&  Trust  Co.  V.  Neve,  2  McM.  (S.  C.) 
237  ;  Manning  v.  Bowman,  3  Nov.  Scot. 
Dec.  42 ;  Jones  v.  Gibbons,  9  Ves.  407. 
See  Shaak  v.  Meily,  136  Pa.  St.  161. 

^  Chapman  v.  Mcllwrath,  77  Mo.  38. 

6  Amiss  ».  Witt.  33  Beav.  619. 

T  Bibend  v.  Liv.  &  Lond.  &  Globe 
F.&L.  Ins.  Co.,  30Cal.  78. 

8  49  L.  T.  N.  8.,  133.  See  also  Ward 
V.  Audland,  8  Beav.  201 ;  Fortescue  v, 
Barnett,  3  M.  &  K.  36  See  ex  parte 
Kensington,  2  Ves.  &  B.  79  ;  Ferris  v. 
MuHins,  2  Sm.  &  G.  370. 

•  Gibson  p.  Overbury,  7  M.  &  W.  566. 
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placing  the  policy  in  the  hands  of  an  attorney  for  collection,  with 
directions  to  apply  the  proceeds  to  pay  a  debt  to  a  third  party,  con- 
stitute an  assignment  to  such  third  party.'  In  Scotland,  in  United 
Kingdom  L.  Assur.  Co.  v.  Dixon,'  it  was  held  that  a  mere  transmis- 
sion of  a  life  policy  and  oifer  to  assign,  unperformed,  and  without 
notice  given  to  company,  would  not  give  rights  in  it  to  a  custodian 
debtor  in  preference  to  an  administratrix.  In  Crossley  v.  City  of 
Glasgow  L.  Assur.  Co.,*  A.  informing  the  company  that  he  insured 
to  secure  B.,  deposited  the  policy  with  C,  asking  the  latter  to 
instruct  a  solicitor  to  prepare  an  assignment,  which  C.  never  did, 
and  A.  died  insolvent,  leaving  a  will,  but  no  representation  was 
ever  taken  out.  C.  then  notified  the  company  of  his  possession 
of  the  policy,  which  the  company  acknowledged  in  the  terms  of 
the  Policies  of  Assurance  Act,  1867,  sec.  6,  and  subsequently 
notified  C.  of  its  assent  to  pay  on  receiving  a  receipt  from  the  repre- 
sentatives of  A.,  and  it  was  held  there  had  been  no  equitable  assign- 
ment within  the  Act,  and  the  company  was  justified  in  its  refusal. 

In  Williams  Ap.,^  A.,  who  was  about  to  leave  home,  purchased 
an  accident  ticket  and  laid  it  on  a  table  at  which  his  wife  was 
sitting,  saying,  '^  Take  it ;  take  care  of  it,  and  if  I  get  killed  before 
I  get  back,  you  would  be  that  much  better  off."  Held  insuficicnt 
to  establish  a  gift  against  creditors  of  his  estate. 

In  Malone's  Est.,'  before  marriage  the  husband,  while  solvent, 
took  out  a  policy  on  his  life  and  kept  it  in  his  firm's  safe.  He  be- 
came embarrassed  and  his  creditors,  through  his  representation  as  to 
ownership,  granted  an  extension.  After  his  death  his  wife  claimed 
it,  saying  he  had  given  it  to  her ;  held,  a  valid  gift,  as  the  inten- 
tion to  transfer,  without  written  evidence,  is  enough  to  transfer 
a  chose  in  action ;  it  may  be  made  by  mere  delivery  and  proved 
by  husband's  declarations ;  and  the  husband  may  become  subse- 
quent custodian  of  it. 

In  Williams  v.  Guile/  the  deceased  delivered  a  duplicate  bill  of 
sale  with  a  policy  to  the  defendant's  attorney,  reserving  therein 
the  right  to  revoke  the  assignment,  directing  the  attorney  to  put  the 
papers  '*  in  the  safe  for  Mrs,  Guile   (the  defendant)  ;  it  was  hers, 

"  Aiiltman  u.  McConnell,  M  Fed.  R.  *  106  Pa.  St.  116. 

724  (S.  D.  Iowa).  »  9  Ins.  L.  J.  767  (Pa.). 

«  16  C.  S.  C.  (Ist  Ser.)  1277.  «  46  Hun  (N.  Y.),  645. 
•  4  Ch.  D.  421 . 
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and  if  anything  happened  to  him  to  give  it  to  her."  The  papers 
were  put  in  the  safe,  and  on  the  decease  of  the  insured  delivered. 
Held  a  valid  assignment. 

In  Crittenden  v.  Phoenix  Mut.  L.  Ins. Co. ,^  where  a  father  had  given 
a  policy  to  his  son,  who  returned  it  to  be  altered  for  the  son's  wife  ; 
which  was  done  by  the  company,  and  the  day  it  was  redelivered  to 
the  father  the  son  died.     Held  the  gift  was  complete. 

In  Crozier  v.  Phoenix  Ins.  Co.,'  it  was  held  that  an  assignment 
of  a  sealed  policy  cannot  be  had  by  an  instrument  not  under  seal. 

It  was  held  in  Maryland  that  delivery  to  an  attorney  for  the 
insured  of  an  assignment  was  a  sufficient  delivery  under  the  Mary- 
land Act.* 

273.  A  physical  delivery  is  not  essential  if  there  is  a  symbolical 
delivery.*  Thus  in  Fortescue  v.  Barnett,*  a  voluntary  assignment 
by  deed  by  the  grantor  of  a  policy  on  his  own  life  to  trustees  for 
the  benefit  of  his  sister  and  children,  if  they  should  outlive  him, 
the  grantor  retaining  the  policy  without  notice  to  the  insurer,  was 
held  a  completed  gift,  as  no  act  remained  to  be  done  by  the  grantor. 
So  a  written  assignment  of  the  policy  with  notice  to  the  company 
after  a  loss,  the  insured  retaining  the  policy,  was  held  to  prevail 
against  a  subsequent  garnishment.*  So  it  has  been  held  that  a  letter 
to  A.,  charging  the  policy  with  a  floating  balance  due  him,  and  made 
three  years  before  the  insured's  suicide,  was  within  the  exception 
as  to  an  assignment  for  a  valuable  consideration  six  months  before 
his  death.^  But  a  letter  from  the  insured  to  the  agent  of  a  com- 
pany, which  letter  was  communicated  to  the  company,  authorizing 
him  to  retain  the  proceeds  due  on  a  policy  for  a  particular  creditor, 
the  policy  being  retained  by  the  insured  and  the  letter  being  not 
acted  on,  was  held  not  to  create  an  equitable  assignment  or  lien  in 
favor  of  the  creditor ;  it  could  not  be  regarded  as  a  power  of 
attorney  coupled  with  an  interest,  as  the  policy  was  retained  by  the 
insured,  and  the  conclusion  of  the   letter  showed  it  to  be  of  an 

1  41  Mich.  442.  •  3   M.   &.    K.    36.     See   Weston   r. 

'  Crozier  v.  PhcBnix  Ins.  Co.,  2  Han.  RichardMon,  47  L.  T.  n.  s.  514  ;  Sewell 

(N.  B.)  199.  V.  King,  14  Ch.  D.  179. 

>  N.  Y.  L.  Ins.  Co.  V,  Flack,  3  Md.  «  Aultman  r.  McConnell,  34  Fed.  R. 

341.    See  also  Marous  i*.  St.  Louis  Mut.  724  (8.  D.  Iowa). 

Ij.  Ins.  Co.,  68  N.  Y.  625.  ^  Jones  v.  Consolidated   Investment 

*  Spring  V.  S.  C.  Ins.  Co.,  8  Wheat.  Assur.  Co.,  26  Beav.  256. 
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executory  nature.*  In  Scott  v.  Dickson,*  where  one  insured  his  life 
evidently  for  another  and  made  an  invalid  assignment  to  him,  without 
delivery  of  the  policy,  the  imperfect  assignment  was  held  an  order 
to  pay  the  beneficiary.  But  in  Lazarus  v.  Commonwealth  Ins.  Co.,^ 
where  there  was  a  clause  against  a  pledge  or  transfer  of  policy 
without  the  consent  of  the  company,  a  general  assignment,  including 
^^  all  policies,"  was  held  not  to  pass  a  policy  already  in  the  hands 
of  an  agent  who  had  a  lien  on  it.  So  in  Kitts  v.  Massasoit  Ins. 
Go.,^  where  one  partner  sold  all  his  interest  in  the  firm,  but  did  not 
assign,  transfer,  or  deliver  the  policy  on  the  firm  property  to  the 
buyer,  it  was  held,  though  the  words  were  broad  enough  to  carry 
all  choses  in  action  yet  as  the  evident  intent  was  not  to  pass  the 
policy,  it  would  not  pass,  as  not  being  intended.  But  a  verbal  agree- 
ment that  the  insured  should  hold  policy  for  the  vendees  is  not  an 
assignment  of  the  policy.*  In  Palmer  v.  Merrill,*  the  assignment 
on  a  life  insurance  for  value,  by  indorsement  on  the  policy  for  part 
of  the  sum  insured  with  notice  to  the  insurer,  the  policy  being 
retained  by  the  insured,  was  held  not  to  transfer  such  an  interest, 
where  the  estate  proves  insolvent,  as  to  entitle  the  assignee  to  recover 
the  whole  sum  assigned.  An  assignee  must  accept  the  assignment,^ 
but  delivery  to  the  attorney  of  the  assignee  has  been  held  sufficient 
acceptance  under  the  Maryland  Statute.* 

274.  In  England*  and  the  United  States'*  a  life  policy  passes  to 
the  assignee  in  bankruptcy.  Where  on  the  formation  of  a  partner- 
ship it  had  been  agreed  that  the  trade  utensils,  etc.,  should  be  the 
separate  estate  of  A.,  and  that  B.  should  pay  a  pro  raid  rent  there- 
for, it  was  held  on  a  loss,  before  a  commission  issued  against  A.  & 
6.,  that  the  Act  of  James  contemplated  a  visible  possession  op  to 
bankruptcy,  but  as  this  was  gone  on  the  fire,  the  insurance  money 
was  the  separate  estate  of  A.'*     The  assignee  is  entitled  to  a  life 

»  Re  Foster,  7  Ir.  R.  Kq.  294.  «  N.  Y.  L.  Ins.  Co.  v.  Flaok,  3  Md. 

•  108  Pa.  St.  6.  341. 

s  5  Piok.  (Mass.)  76.  *  Jackson  v.  Forster,  1  E.  &  B.  469  : 

*  56  Barb.   (N.   Y.)  177.      See  also  Schoudler  v,  Wace,  1  Camp.  487. 
Harlbart  v.  Hurlburt,  49  Hun  (N.  Y.),  "»  Bassett  v.  Parsons,  140  Mass.  169  ; 
189.  Belt  V.  Brooklyn  L.  Ids.  Co.,  12  Mo. 

»  Wash.  F.  Ins.  Co.  v,  Kelly,  32  Md.     Ap.  100 ;  Re  MoKinney,  15  Fed.  R.  535 
421.  (S.  D.  N.  Y.). 

6  6  Cush.  (Mass.)  282.  "  Re  Smith,  3  Mad.  Ch.  63. 

^  Crozier  t;.  Phoenix  Ins.  Co.,  2  Han. 
(N.  B.)  199. 
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policy  effected  by  the  insolvent  to  secure  a  debt  which  has  been 
paid,  which  was  mentioned  in  the  schedule,  as  it  is  obviously  a 
debtor' b^  policy.  On  an  appointment  to  his  executors  by  the  in- 
sured in  1821,  under  a  post-nuptial  settlement^  in  which  policies  on 
his  life  were  settled  in  trust  for  his  wife,  and  after  her  death  upon 
trust  to  his  appointees,  and  in  default  of  appointment  for  his  chil- 
dren, the  policies  were  sold  under  an  order  and  the  proceeds  invested 
to  accumulate  during  the  joint  lives  of  the  husband  and  wife.  In 
1828  A.  took  the  benefit  of  the  Insolvent  Debtor's  Act,  and  in  1845 
became  bankrupt,  and  in  1847  the  wife 'died.  Held,  that  by  the  ap- 
pointment the  policy  moneys  became  part  of  the  general  estate  of  A.* 
275.  Where  in  pursuance  of  a  settlement  the  husband  insured  in 
the  names  of  trustees,  and  additions  thereto  were  made  by  the  com- 
pany as  a  bonus  or  profits,  on  bankruptcy  and  death  the  trustees 
were  not  entitled  to  the  added  sums.'  A  policy  taken  out  under 
the  Woman's  Property  Act  of  1870,^  for  her  sole  and  separate  use 
if  she  survived,  but  to  the  husband  if  he  survived,  whether  he  or  she 
keep  the  policy  on  foot,  the  money  goes  to  her,  as  the  Act  has  modi- 
fied the  Bankrupt  Act.*  A  policy  kept  up  by  the  wife  out  of  her 
separate  estate,  payable. to  her  husband  at  its  termination,  is  not 
such  an  asset  as  the  assignee  at  the  date  of  the  bankruptcy  is 
entitled  to,  and  on  her  death  after  the  assignment,  but  before  the 
discharge,  the  assignee  will  not  take.'  A  policy,  payable  in  London, 
was  taken  in  1876  through  the  London  agency  of  a  New  York  com- 
panyi  by  a  man  domiciled  in  England,  for  the  sole  use  of  his  wife, 
which  was  in  conformity  with  the  New  York  statute,  by  virtue  of 
which  it  enured  to  her  sole  use,  though  on  certain  contingencies  the 
creditors  could  get  a  certain  proportion  of  the  money.  The  policy 
provided  that  in  ten  years  from  its  issue  the  legal  owner  had  the 
option  to  withdraw  its  value,  and  the  husband  paid  till  1883,  when 
he  became  bankmpt,  though  he  was  discharged  the  next  year. 
After  1883  the  wife  kept  up  the  policy  out  of  her  estate,  and  in 
1886  the  company  paid  the  wife  on  the  exercise  of  this  option.  It 
was  held  the  option  was  hers  and  not  her  husband's,  as  she  was 
admitted  to  be  the  legal  owner  of  the  policy  ;  and,  therefore,  as  she 

»  Storie'8  Trusts,  1  Gif.  94.  *  33  &  34  Vict.,  c.  93. 

>  Mackenzie  r.  Mackenzie,  21   L.  J.  ^  Holt  v,  Everall,  2  Ch.  D.  266. 

Ch.  465.  «  Re  Oweu,  8  N.  B.  Reg.  6  (D.  Mo.). 
*  Parkes  r.  Bolt,  8  L.  J.  Ch.  n.  b.  14. 
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might  not  exercise  it  in  her  husband's  lifetime,  it  was  a  mere  possi- 
bility in  his  favor,  and  the  trustee  in  the  bankruptcy  proceedings 
did  not  take.  The  Court  also  thought  that  the  provision  as  to 
creditors,  and  reference  to  the  American  Statute  in  the  policy,  were 
not  intended  to  incorporate  provisions  that  would  only  apply  to  New 
York  creditors,  for  the  Statute  could  not  regulate  the  English  bank- 
ruptcy procedure,  and  therefore  the  American  statute  was  only 
meant  to  show  how  the  money  was  to  go  when  paid  to  her,  but  not 
to  vary  the  insurer's  right  to  pay  her.^ 

276.  The  English  Bankruptcy  Acts  of  1869  and  1883,  so  far  as 
the  author  is  aware,  have  not  been  extended  to  Ireland,  and  the 
law  as  to  the  order  and  disposition  is,  therefore,  not  the  same  as  in 
England.* 

Where  in  the  United  States  a  policy  passed  to  the  bankrupt's 
assignee,  who  did  not  get  its  surrender  value  which  was  all  the 
interest  belonging  to  him  in  the  policy,  and  the  bankrupt  was  dis- 
charged, and  his  wife  kept  it  up  supposing  it  was  for  her,  it  was 
held  the  assignee  must  surrender  it  on  payment  to  him  of  the  full 
net  reserve,  or  value  at  the  time  of  the  bankruptcy.'  Though  in 
Re  Learmouth,*  where  a  bankrupt,  after  his  bankruptcy,  kept  up 
the  premiums  on  certain  policies  he  had  mortgaged  prior  to  his 
bankruptcy,  which  he  had  covenanted  to  do,  but  which  his  assignees 
had  disclaimed,  and  the  bankrupt  had  paid,  as  agreed,  a  certain 
sum  toward  the  liquidation  of  his  debt,  it  was  held  that  the  as- 
signee did  not  take  the  policy  money.  A  life  policy  omitted  from 
the  schedule  will  go  to  the  trustees  in  bankruptcy ;  and  where  the 
insurer  pays  on  the  death  of  the  bankrupt  the  policy  money  to  one 
to  whom  the  bankrupt  had  secretly  assigned  it,  the  trustees  in  bank- 
ruptcy can  recover  it,  less  the  premiums  paid  to  keep  it  up.*  But 
money  paid  on  an  invalid  policy  which  has  been  assigned  by  the 
bankrupt  could  not  be  recovered  by  the  trustee  in  bankruptcy  in 
trover,,  though  a  suit  might  lie  for  the  parchment's  value.* 

277.  On  the  insurer's  suicide,  after  his  bankruptcy,  at  Val- 
paraiso where  he  was  domiciled,  which  by  operation  of  law  was  a 


• 


»  Ex  parte  Dever,  18  Q.  B.  D.  660.  *  14  W.  R.  628. 

«  Re  Russell,  1  Or.  k  D.  (Ir.)  27;  *  See  Schondler  v.  Wac«,   1   Camp, 

Re  Armstrong,  1  lb.  37.  487 ;  Re  Smith,  12  W.  R.  534. 

»  Re  Kinney,   15  Fed.  R.  535  (S.  D.  «  Wills  v.  Wells,  8  Taiiut.  264. 
N.  Y.). 
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"  eeasio  hovorum^^^  it  was  held  the  assignees  in  bankruptcy  were  not 
third  parties  having  an  interest  by  assignment  for  a  valuable  con- 
sideration, within  the  policy's  exception  that  if  the  insured  com- 
mitted suicide  the  policy  was  to  be  void,  except  so  far  as  a  "  third 
party  had  acquired  a  hortd  fide  interest  by  assignment  therein  or  by 
legal  or  equitable  lien  for  a  valuable  consideration  or  as  security 
for  money."'  A  life  policy  was  held  "  a  thing  in  action"  under  the 
English  Bankruptcy  Act  of  1869,*  and  excepted  from  the  operation 
of  the  reputed  ownership  clause,  which  ran  "  things  in  action,  other 
than  debt8  due  .  .  .  in  the  course  of  trade  and  business,  shall 
not  be  deemed  goods  and  chattels  within  the  meaning  of  this  clause.'*^ 
A  covenant  to  pay  recurring  premiums  on  a  life  policy  is  an  abso- 
lute covenant ;  it  is  an  agreement  to  pay  until  a  certain  event,  and 
is  not  a  liability  to  pay  on  a  contingency  within  12  &  13  Vic,  c. 
106,  sec.  173,  for  the  contingency  does  not  create,  but  ends  the  lia- 
bility.^ 

278-  A  testator,  who  had  three  policies  on  his  life  aggregating 
je2500,  payable  to  his  wife,  bequeathed  to  her  JESOOO  "  to  be  paid 
to  her  as  far  as  can  be  out  of  the  insurance  moneys  coming  to  my 
estate  from  the  insurance  on  my  life;"  and  it  was  held  the  amount 
received  from  the  policies  must  be  credited  on  the  legacies  of  jGoCOO, 
though  the  policies  were  payable  to  her.*  Where  a  policy  for 
je3000  on  A.^s  life  was  assigned  by  deed  to  B.  with  the  right  to 
will  it,  who,  after  reciting  the  trusts,  willed  JEIOOO  to  A.  and  the  re- 
maining £2000  to  C,  and  the  company  paid  £9000  under  the  policy, 
the  whole  was  held  to  pass,  as  subject  to  the  trusts,  in  the  proportion 
of  1  to  2  to  A.  and  C*  In  Scotland  where  there  was  a  trust 
created  for  the  management  of  the  settler's  estates  for  life,  includ- 

^  Jackson  v.  Forster,  1  R.  &  £.  463.  demand   in   respect  thereof  shall  not 

See  ante,  §  271  ;  poatf  §  494.  have    been    ascertained     .     .     .     the. 

'  Section  13,  subs.  5.  person  with   whom  such  liability  has 

*  Ex  parte  Ibbetson,  8  Ch.  D.^  M9.  been  contracted  shall  be  admitted  to 

*  Mitcalfe  v.  Hanson,  I.  Eng.  &  Ir.  claim  for  such  8um  as  the  Court  shall 
Ap.  242.  12  &  15  Vict.,  c.  105,  section  think  fit,  and  after  the  contingency 
173,  reads  :  '*  If  any  trader,  who  shall  shall  have  happened,  and  the  demand 
have  become  bankrupt  after  the  com-  in  respect  of  such  liability  shall  have 
niencement  of  this  Act,  shall  have  con-  been  ascertained,  he  shall  be  admitted 
tracted     ...      a  liability  to  pay  to  prove  such  demand,  etc." 

money    upon     a    contingency     which        ^  Fort  v.  Edwards,  32  N.  J.  Eq.  641. 
shall    not   have    happdned,    and    the        <  Courtney  r.  Ferrers,  1  Sim.  137. 
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ing  the  payment  of  debts,  sale  of  land,  &c.,  the  proceeds  of  the 
policy  by  the  settler  on  the  life  of  his  son  and  heir,  on  his  son's 
death,  were  invested  in  heritable  security,  which  was  held  heritable 
and  not  to  form  part  of  the  executory  estate  in  a  question  as  to 
legitim.'  In  Alabama,  a  policy  by  the  husband  on  his  life  to  his 
wife,  as  sole  beneficiary,  not  including  by  its  terms  the  husband's 
marital  rights,  vests  in  her  by  the  statute ;  and  such  a  policy, 
having  been  kept  alive  during  her  husband's  life,  and  she  having 
been  paid  from  it  an  excess  over  her  dower,  she  will  be  debarred 
under  the  statute  of  her  dower.*  In  Maine  it  was  held  a  general 
bequest,  which  may  come  from  any  part  of  estate  as  well  as  from 
insurance  money,  will  not  imply  an  intention  to  dispose  of  insurance 
money  which  was  made  payable  to  legal  representatives ;  for  the 
legislature  provides  that  this  fund  shall  not  constitute  payment  for 
debts,  etc.,  but  shall  go  to  his  widow  and  issue  ;  and  to  overcome 
the  idea  of  the  statute  in  any  event  he  must  specifically  designate 
this  fund.*  A  will  by  the  wife  of  ''  all  her  interest  in  the  commu- 
nity property"  does  not,  in  Texas,  pass  a  policy  by  husband  pay- 
able to  the  wife.*  In  England,  under  a  bequest  of  "  any  money 
that  the  testator  might  die  possessed  of,  or  which  might  be  due  or 
owing  at  his  decease,"  passed  the  moneys  paid  on  a  life  policy.* 
And  a  general  life  policy  on  the  debtor  will  pass  in  a  will  under 
"  debentures,"  or  being  merely  securities  for  debts  under  words 
"  debts  due  testator."' 

279.  Policies  of  insurance,  in  which  the  directors  engage  "  to 
pay  out  of  the  funds,"  or  "  that  the  funds  shall  be  liable,"  or  '*  that 
a  share  of  the  funds  shall  be  paid,"  are  not  so  connected  with  land 
under  the  Mortmain  Act  as  to  render  void  a  gift  to  a  charity,  though 
the  assets  of  the  company  only  consist  of  realty.^  A  direction 
in  a  will  to  pay  out  of  the  testator's  property  premiums  on  a  policy 
effected  by  him  on  the  life  of  another,  is  valid  for  the  whole  life  in- 
sured, and  is  not  restricted  to  twenty  years  under  the  Thelluson 
Act,"  as  an  accumulation.* 

»  Pringle^8  Trustees  r.  Hamilton,  10  »  Petty  v,  Wilson,  4  Ch.  Ap.  574. 

C.  3.  C.  (3d  Ser.)  621.  r  Pbillips  u,  Eastwood,  Lloyd   k  G. 

«  Williams  v.  lb.,  (>8  Ala.  405.  (T.  Sag.)  270. 

*  Blouin    V.    Phaneuf,    81   Me.   176.  ^  March  v.  Atty.-Oeneral.S  Bear.  433. 
Hut  see  Fox  v.  Senter,  83  Me.  295.  •  Bassil  v.  Lister,  9  Hare,  177. 

*  Evans  v.  Opperman,  76  Tex.  293.  »  39  &  40  a*.  III.,  Ill,  c.  98. 
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280.  The  consent  of  the  company  to  a  valid  assignment  of  a  fire 
policy  is  only  necessary  before  a  loss  has  taken  place,  for  after  the 
loss  has  occurred  there  is  no  longer  any  dilectus  personcBy  but  the 
contract  of  indemnity  becomes  analogous  to  a  promise  to  pay  a  debt, 
which,  like  any  other  chose  in  action,  the  insured  may  assign  to  a 
stranger,  even  though  there  be  a  clause  in  the  policy  against  its 
assignment,  for  it  is  not  an  assignment  of  the  contingent  guarantee, 
bat  of  the  debt.^  A  clause  in  a  contract  of  carriage  that  the  carrier 
shall  have  benefit  of  the  insurance  is  not  within  a  clause  of  the 
policy  ^'  that  the  insurance  shall  be  void  if  the  policy  or  the  interest 
insured  therein  shall  be  sold,  assigned,  transferred,  or  pledged, 
without  the  consent,  in  writing,  of  the  insurer."*  And  a  deed  of 
assignment  made  before  a  fire,  but  not  delivered  till  after  it,  is  not 
within  a  clause  against  assignment  before  loss.'  A  clause  against 
assignment,  either  prior  or  subsequent  to  the  loss,  was  in  Tennessee 
held  not  to  apply  to  the  assignment  of  a  demand  against  the  com- 
pany after  the  loss  has  occurred.^  In  Iowa  the  condition  that  on 
an  assignment  before  or  after  the  loss,  without  consent,  the  '^  in- 
sured" shall  not  recover,  was  held  not  to  prevent  an  "  assignee"  of 
the  insured  who  had  brought  the  action,  as  is  allowed  in  that  State, 

1  Commer.  F.  Ids.  Co.  o.  Capital  City  Val.   Ins.   Co.,   2  lb.  14;  Ins.  Co.  v. 

Ins.  Co.,  81  Ala.  320  ;  Daniels  v,  Mein-  Jordan,  7  Bal.  (Oh.)  71 ;  West  Branch 

hard,  53  Ga.  359  ;  Carter  v.  Humboldt  lus.  Co.  v.  Helfeustein,  40  Pa.  St.  289  ; 

¥.  Ids.  Co.,  12  Iowa,  287  ;  Phillips  v.  Merch.  Ins.  Co.  v.  Scott,  1  Posey  (Tex.), 

Merrimack  Mat.  P.  Ins.  Co.,  10  Cash.  534  ;  Nease  v,  Ins.  Co.,  32  W.  Va.  283  ; 

(Mass.)    350;    Dadmnn  Mfg.   Co.    v.  Dogge   v.   Northwest.   Nat.   Ins.    Co., 

Worcester  Mat.   F.  Ins.  Co.,  11  Met.  49   Wis.  501;    Spare  v.    Home    Mat. 

(Mass.)  429 ;  Mo.  Val.  L.  Ins.  Co.  v.  Ins.    Co.,   9   Saw.    142    (D.    Oreg.)  ; 

Kelso,  16  Kan.    481 ;  Manhattan   Ins.  Bennett  v.  Md.  F.  Ins.  Co.,  14  Blatch. 

Co.  V.  Stein,  5  BaBh(Ky.),  652;  Roger  422  (N.  D.  N.  Y.)  ;  Kerr  i*.  Hastings 

Wniiams   Ins.   Co.   v.  Carrington,  43  Mut..F.  Ins.  Co.,  41  U.  C.  Q.  B.  217. 

Mich.  252;  Mellen  v,  Hamilton  F.  Ins.  See  Haskell  v.  Monmouth  F.  Ins.  Co., 

Co.,  17  N.  Y.  609  ;    Brichta  v.  N.  Y.  62  Me.  128,  where  the  policy  money 

I^ifayette  Ins.   Co.,  2  Hall  (N.   Y.),  was  held  to  pass  on  assignment  of  a 

372 ;  Goit  v.  Nat.  Protec'n  Ins.  Co.,  25  mortgage,  etc.,  by  contract.     See  also 

Barb.  (N.  Y.)  189 ;  Courtney  i'.  N.  Y.  Mershon  v,  Nat.  Ins.  Co.,  34  Iowa,  87. 

<'ity  lus.  Co.,  28  Barb.  (N.  Y.)  116;  >  Jackson  Co.  v.  Boylston  Mat.  Ins. 

DeWolf  If.   Capital  City   Ins.  Co.,  16  Co.,  139  Mass.  508. 

Hun  (N.  Y.),  116;  Greene  v.  Repablic  •  Watertown  F.  Ins.  Co.  v.  Orover, 

F.  Ins.  Co.,  10  Ins.  L.  J.  422  (N.  Y.)  ;  41  Mich.  131. 

People's  Ins.  Co.  v.   Straehle,  2  Cin.  *  Pennebaker  i;.  Tomlinson,  1  Tenn. 

S.  C.  R.   (Ob.)    186;     Prows   ».   Oh.  Ch.  598. 
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from  recovering ;  though  in  Iowa  there  is  a  statute  as  to  validating 
assignments  forbidden  bj  the  instrument  assigned,  which  was  a 
second  reason  for  the  conclusion  of  the  Court.^  But  if  the  holder 
of  a  policy  parts  with  his  interest  insured,  an  assignment  after  the 
loss  of  the  policy  will  not  help  the  assignee.' 

281.  As  between  the  assignor  and  assignee,  where  the  equities 
of  other  assignees  are  not  concerned,  no  notice  of  the  assignment  of 
the  policy  need  be  given  to  the  insurer ;  but  where  the  rights  of 
two  or  more  successive  assignees  are  concerned,  notice  is  necessary 
to  complete  the  assignment,  and  the  one  who  first  gives  notice  to 
the  ofiBce  gets  a  prior  charge  in  the  fund ;  for  the  insurer  does  not 
until  then  become  trustee  for  the  assignee,  besides  which  there 
would  otherwise  be  great  room  for  fraud ;  and  again  all  would  not 
have  been  done,  which  could  be  done,  to  complete  title.'  And  by 
the  law  of  Scotland  an  arrestment  of  the  contents  of  a  life  policy  is 
held  preferable  to  a  prior  unintimated  assignation  of  the  policy  de- 
livered along  with  a  letter  of  assignation  to  the  assignee  in  England, 
where  the  debtor  died  before  any  new  premium  fell  due.*  In  Hall 
V.  Dorchester  Mut.  F.  Ins.  Co.,*  where  a  policy,  payable  to  a  mort- 
gagee, on  which  a  total  loss  had  occurred,  was  for  a  consideration 
delivered  with  an  order  upon  it  to  pay  the  assignee  the  balance  due 
after  paying  the  mortgagee,  and  the  company,  having  notice  of  the 
order,  paid  the  balance  to  the  insured  on  his  assurance  that  the 
order  amounted  to  nothing,  it  was  held  that  the  assignee  could 
recover  in  the  name  of  the  insured  the  amount  from  the  company. 
But  if  an  assignee,  with  apparent  title,  is  paid  by  the  insurer  with- 
out notice  of  an  adverse  claim,  the  person  who  afterwards  claims 
has  the  full  burden  of  establishing  that  he  is  entitled  to  the  policy.* 
In  an  early  case  in  Massachusetts,  it  was  held  an  assignment  of  a 
bill  of  lading  with  a  policy,  without  notice,  prevailed  against  a  sub- 
sequent attaching  creditor.'    But  in  Vermont  it  was  held  an  assign- 

1  Mershon  v.  Nat.  Iiis.  Co.,  34  Iowa,  bary,  7  M.  &  W.  555 ;  Snooeaaion  of 

S7.  Risley,  11  Rob.  (La.)  298;  Bridge  c. 

s  Jecko  V.  St.  Loais  F.  k  M.  Ins.  Co.,  Conn.  Mut.  L.  Ins.  Co.,  152  Haas.  943. 

7  Mo.  Ap.  308.  *  Straohan  r.  McDonglo,  13  C.  S.  C\ 

*  Porster  v.  Cookerell,  9  Bligh  (N.  C),  (Ist  Ser.)  954. 

332;  Fortescae  v.  Barnett,  3  M.  &  K.  •  111  Mass.  53. 

36  ;   Qaeen    Ins.   Co.  r.    Macpherson,  *  Home  Mut.  L.  Ass'n  p.  Seager,  12^ 

Steph.  Dig.  (N.  B.)  532.     See  Jones  v.  Pa.  St.  533. 

Gibbons,  9  Ves.  407  ;  Gibson  r.  Over-  ^  Wakefield  r.  Martio,  3  Mass.  558. 
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ment  without  notice  was  ineffectual  against  a  subsequent  garnish- 
ment.^ And  in  Iowa  the  failure  of  the  assignee  to  give  notice  to 
the  insurer  until  a  judgment  in  a  garnishment  suit,  was  held  to  give 
the  garnishment  creditors  a  prior  claim  over  the  first  assignee.*  In 
Tennessee,  the  statute  gives  the  assignee  a  legal  title,  and  there  the 
first  assignee,  notice  or  no  notice,  is  preferred.*  In  England,  by 
the  Policies  of  Assurance  Act  of  1867,^  the  assignee  is  entitled  to 
sue  in  his  own  name  and  give  an  effectual  discharge  for  the  policy 
moneys.  But  the  effiect  of  the  Act  is  not  to  make  life  polieiefl  more 
assignable  than  before,  but  only  to  enable  the  assignee  to  sue  with- 
out using  the  assignor's  name.* 

282.  A  covenant  to  insure  as  collateral,  the  deed  containing  no 
provision  for  the  application  of  the  policy  money  in  case  of  a  loss, 
does  not  vest  the  policy  in  the  covenantee,  and,  without  any  notice  by 
the  covenantee,  vests  in  the  bankrupt's  trustee.*  Though  an  as- 
signment without  notice  will  not  be  protected  against  a  subsequent 
assignee,  yet  a  policy  deposited  with  a  creditor,  without  any  notice  to 
the  insurer,  may  create  a  lien  which  a  subsequent  bankruptcy  will 
not  disturb.^  An  insured,  domiciled  in  Jersey,  deposited  as  col- 
lateral with  a  creditor  in  England  a  life  policy  effected  in  Jersey 
without  notice  to  the  company,  and  subsequently  fraudulently 
obtained  a  duplicate  policy,  which  he  assigned  to  his  wife,  from 
whom  he  had  a  ^'  separation  de  biens;^^  the  latter  assignment  was 
notified  to  the  company,  and  the  insured  paid  the  premiums  and 
then  made  a  "  ce%9io  borwrum^^  in  Jersey,  but  no  proofs  of  debt 
were  registered  by  the  creditor;  it  was  held  that  English  law 
prevailed  and  gave  a  lien  to  the  creditor  which  the  "  ce%9io  bono- 
rum^^  in  Jersey  did  not  affect.*  But  under  the  facts  just  de- 
scribed, it  was  also  held  that,  though  the  deposit  gave  a  lien  on  the 
policy,  yet  the  bond  fide  subsequent  assignment  for  a  valuable  con- 
sideration of  the  duplicate,  which  had  been  fraudulently  obtained 
from  the  company  without  notice  of  the  prior  deposit,  caused  the 

I  Weed    SewiDg     Machine     Co.    r.  ^  See  remarks  of  Lord  Bramwell  witli 

BoQtelle,  56  Vt.  570.  respect  to  a  somewhat  similar  Act  in  Pel- 

*  Walters  v.  Wash.  Ins.  Co.,  1  Iowa,  las  i\  Neptune  M.  Ins.  Co.,  5  C.  P.  D.  34. 
404.  ^  Lees  v.  Whiteley,  L.  R.  2  Eq.  143. 

•  Mat.  Protec'n  Ins.  Co.  v,  Hamilton,  '  Gibson   v.  Overburjr,  7   M.  &  W. 
5  Sneed  (Tenn.),  269.  55.^.     Ex  parte  Cooper,  6  Jar.  467  ;  Li^- 

«  30  &  31  Vict.,  0.  144,  s.  1.     See     Feiivrec.  Sullivan,  10  Moore,  P.  C.  C.l. 
po€t,  §  1207*  *  LeFeuvre  i;.  Sallivan,  mpra, 
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title  of  the  subsequent  assignee  to  prevail.^  But,  where  the  in- 
sured assigned  the  policy  by  deed  to  A.,  who  notified  the  company 
of  the  assignment,  but  left  it  in  the  insured's  hands  and  paid  the 
premiums,  and  the  insured  subsequently  deposited  it  with  B.  for  a 
loan,  it  was  held  the  deed  passed  the  policy  to  A.,  though  he  had 
been  guilty  of  negligence  in  letting  the  insured  retain  it.'  But  a 
prior  deposit  of  a  policy  by  the  insured,  who  agreed  subsequently 
in  writing  with  another  to  execute  on  request  an  effectual  mortgage, 
gives,  without  notice  to  the  insurer,  the  depositee  a  better  title  than 
the  holder  of  the  memorandum  who  has  given  notice,  as  the  latter 
is  not  put  on  inquiry  by  the  absence  of  the  policy,  etc.* 

183.  No  particular  form  of  notice  is  needed  by  the  common  law.* 
Verbal  notice  of  an  assignment  gives  priority  over  subsequent  in- 
cumbrances, though  the  officer  of  the  insurer  does  not  enter  the 
same  in  the  books.'  A  letter  to  the  insurance  ofiice  by  an  equi- 
table mortgagee  of  two  policies,  to  the  effectthat  he  was  the  holder 
of  the  policies  A.  &  B.,  with  an  inquiry  what  sum  the  ofiice  would 
give  if  they  were  delivered  up  to  be  cancelled,  was  held  to  be 
notice  of  a  change  of  ownership.*  And  a  conversation  by  the  as- 
signee's attorney  with  the  secretary,  in  which  the  latter  was  in- 
formed of  the  assignment,  has  been  held  sufiBcient.^  Mere  loose 
talk,  however,  would  be  insufficient."  Bankruptcy  ip%o  facto  is  not 
notice,  and  therefore  the  omission  to  give  notice  of  an  assignment 
postpones  assignees  in  bankruptcy  to  subsequent  assignees  for  value.* 
But  where  the  insured,  in  pursuance  of  a  covenant,  assigned  policies 
by  a  memorandum  to  trustees  of  a  marriage  settlement,  and  in  a 
few  days  became  bankrupt,  was  discharged,  and  died  shortly  after 
when  the  trustees  notified  the  insurance  office,  but  the  assignee  in 
bankruptcy  had  not  been  notified,  nor  knew  anything  about  it,  it 
was  held  the  policies  were  in  the  disposition  of  the  bankrupt  at  the 
date  of  the  bankruptcy.*®     Section  3  of  the  Policies  of  Assurance 

1  LeFeuvre  v.  Sallivan,  10  Moore,  P.  >  Alletson  v,  Chichester,  L.  R.  IOC.  P. 

C.  C.  1.  319.  See  also  Edwards  t\  Soott,  2  Scott, 

>  Neale  v.  Molineuz,  2  C.&  K.  672.  N.  R.  266  ;  Re  Styan,  1  Phil.  Ch.  105  ; 

1  Spencer  o.  Clarke,  9  Ch.  D.  137.  Rawbones'  Bequest,  3  K.  &  J.  300. 

«  Ex  parte  Carbis,  4  Dea.  k  C.  354.  >  Barr's  Trasto,  4  K.  &  J.  219  ;  affirm^ 

*  North  Brit.  Ins.  Co.  v.  Uallett,  7  iug    the  doctrine  of   Dearie  9.  Hall,  3 

Jur.  R.  8.  1263.  Rus.  1. 

<  Ex  pane  Stright,  2  Dea.  k  C.  314.  ^  Exjtaru  Caldwell,  20  W.  R.  363, 

^  Ex  parte  Carbis.  4  Dea.  k  C.  354. 
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Act  of  1867  provided  that  no  a4i8ignment  of  a  policy  of  life  assur- 
ance made  after  the  Act  shall  confer  on  the  assignee,  his  executors, 
etc.,  any  right  to  sue  for  the  amount  of  such  policy  until  a  written 
notice  of  the  date  and  purport  of  such  assignment  shall  have  been 
given  to  the  insurance  company  at  their  principal  place  of  business 
or  one  of  their  principal  places  of  business  in  England,  Scotland,  or 
Ireland ;  and  the  date  on  which  such  notice  shall  be  received  shall 
regulate  the  priority  of  all  claims  under  any  assignment ;  and  a  pay- 
ment bond  fide  made  by  the  company  before  the  date  on  which  such 
notice  shall  have  been  received  by  the  company  shall  be  valid  against 
the  assignee  as  if  the  Act  had  not  been  passed.  But  this  has  been 
held  to  relate  only  to  the  liabilities  of  the  office  to  the  assignees,  and 
not  to  aJSect  the  rights,  inttr  se^  of  persons  claiming  to  be  interested 
in  the  policy  moneys  ;  and  therefore  a  second  assignee  without  notice 
of  a  prior  assignment,  but  who  had  duly  notified  the  insurer,  will 
not  be  preferred  to  a  prior  assignee  who  had  not  notified  the  com- 
pany correctly  within  the  terms  of  the  Act.* 

It  is  stated  by  Mr.  Porter  on  page  *314,  in  his  Treatise  on  In- 
surance,  that  the  sixth  subsection  of  section  25  of  the  Judicature 
Act  of  1873,  which  provides  that  any  absolute  assignment  in 
writing,  not  purporting  to  be  by  way  of  charge  only,  of  any  legal 
chose  in  action,  of  which  express  notice  in  writing  has  been  given 
to  the  person  from  whom  the  assignor  would  have  been  entitled  to 
receive  the  same,  will  pass  the  legal  right  and  power  to  give  a  good 
discharge  for  the  same,  extends  to  the  assignments  of  policies  of 
insurance  which  are  choses  in  action,  and  includes  all  policies,  while 
the  Policies  of  Assurance  Act  of  1867  only  extends  to  policies 
granted  by  a  corporation,  association,  society,  or  company. 

284.  A  formal  notice  to  the  local  Cork  agent  of  a  company  whose 
head  office  was  in  Dublin,  of  the  assignment  of  a  life  policy  on  his 
own  life,  was  held  not  sufficient,  as  there  was  nothing  to  show  that 
the  insurance  was  a  Cork  rather  than  a  Dublin  transaction,  where 
the  general  ageni  was.'  Notice  to  an  authorized  agent  of  the  in- 
surer is  sufficient ;'  though  under  the  English  Act  of  1867,  not 

1  Newman  v.  Newman,  54  L.  J.  Ch.  119  ;  Ex  parte  Carbis,  4  Dea.  &  C.  354  ; 

598.  Ex  parte  Spiers,  9  L.  Can.  R.  450 ;  Weed 

'  In  re  Hennessey,  2  D.  &  W.  (Ir.)  Sewing  Machine  Co.  v.  Boatelle,  56  Vt. 

655.  670. 

>  Gale  r.  LewiB«  16  L.  J.  Q.  6.  is.  s. 

277 


285.]  RIGHTS   OF   PARTIES  IN   CONTRACT.  [BOOK  II. 

enough  to  vest  the  legal  title  in  the  assignee.  As  a  general  rule, 
notice  to  one  of  several  trustees  is  to  all ;  yet  where  the  trustee  is 
also  assignor,  in  an  assignment  to  a  third  party,  the  notice  ac- 
quired as  such  does  not  constitute  such  notice  to  the  other  trustees 
as  will  prevail  over  subsequent  incumbrances,  because  in  the  latter 
case  the  interest  of  the  assignor  is  to  cancel.^  It  was  held  in  Eng- 
land that  where  all  the  members  are  partners,  notice  of  assignment 
need  not  be  given,  to  take  it  out  of  disposition  of  the  assignor ;'  but 
this  was  overruled  in  Thompson  v.  Spiers.* 

285.  A  life  policy  may  also  be  the  subject  of  a  declaration  of 
trust.  Thus  a  policy,  duly  assigned  on  its  back  to  B.,  in  trust  for 
the  children  of  the  assignor,  which  was  found  in  the  safe  of  the  firm 
of  which  the  assignor  was  a  member,  was  held  to  constitute  a  valid 
trust  against  creditors,  the  insured  being  solvent  at  the  date  of  assign- 
ment.^ So  a  valid  trust  was  created  where  a  paper,  deposited  with 
a  tontine  policy  in  a  safe,  was  found,  which  stated  ^^  within  is  for  my 
children,  and  to  be  divided  amongst  them  if  I  die  before  it  matures,'' 
coupled  with  a  declaration  of  the  insured  to  the  same  effect.*  To 
enable  the  donee  to  recover  there  must  either  be  a  valid  gift  by  way 
of  assignment,  or  a  valid  declaration  of  trust,  for  if  the  thing  that  is  iu> 
tended  to  act  as  an  assignment  be  defective,  it  w^ill  not  operate  as  a 
good  declaration  of  trust.* 

The  general  rule  is  that  the  beneficiary  who  is  named  will  be  re- 
garded as  having  vested  rights  in  the  fund,  and  that  the  document  will 
be  considered  as  a  declaration  of  trust  in  favor  of  such  beneficiary 
on  the  part  of  the  insured  ;  which,  though  he  may  not  be  compelled  to 
keep  on  foot,  yet  if  he  do,  it  will  enure  to  the  benefit  of  the  bene- 
ficiary.^ Though  in  Wisconsin  the  rule  is  otherwise.*  And  apparently 

»  Browne  r.  Savage,  4  Drew,  635.  P.  525  ;  Re  Power,  L.  R.  11  Ir.  93;  Ex 

2  Dancan  v,  C h amber  1  ay ue,  11  Sim.  parte  Lewis,  L.  R.  17  Ir.  424. 
123.  *  Trough's  Est.,  8  Phila.  214. 

3  13  Sim.  469.    See  also  Jones  r.  Gib-  *  Phipard  v.  Piiipard,   55  Hun   (N. 
bons,  9  Ves.  407 ;  Ex  parte  Colvile,  9  Y.),  433. 

L.  J.  Ch.  56;  Thompson  i;.  Speirs,  13  ^  Hayes  v.  Alliance  Brit.,  Etc.,  Assur. 

Sim.  469;    Re  Armstrong,  1  Craw.  &  Co.,  L.  R.  8  Ir.  149  ;  Bliss  v.  iCtna   L. 

Diz.  37;  Williams  v.  Thorp,  2  Sim.  Ins.  Co.,  19.  No  v.  Soot.  363;  Lemon  r. 

257  ;  Ex  parte  Tennyson,  Montague  &  Phceniz  Mnt.  L.  Ins.  Co.,  38  Conn.  294. 

B.   67;  Qreen  v.  Ingham,  L.  R.  2  C.  ^  See  Johnson  v.  Van  Epps,  110  III. 


•  See  Foster  r.  Gile,  50  Wis.  603  ;  Est.  of  Breltung,  78  Wis,  33. 
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it  baa  been  beld  in  certain  Courts  tbat  on  the  death  of  the  benefi- 
ciary, the  insured  may  again  appoint.^ 

286.  It  is  not  needful  that  the  policy  be  delivered  to  the  cestuia 
que-  tntstent.*  Though  in  Scotland  it  was  held,  reversing  the  Lord 
Ordinary,  that  a  policy,  taken  by  a  husband  in  favor  of  trustees 
for  the  benefit  of  his  wife  and  children,' did  not  confer  a  vested  right, 
without  the  knowledge,  or  constructive  delivery,  of  the  policy.' 

287.  Usually  a  policy  taken  by  the  insured  payable  to  the  in- 
sured's heirs,  executors,  administrators  and  assigns,  goes  to  the 
estate  of  the  insured,  and,  of  course,  may  be  assigned  by  him  in  his 
lifetime.^  And  a  policy  made  payable  to  the  insured's  *^  legal  repre- 
sentatives,"* or  "  heirs  and  representatives,"*  or  "  heirs  and  as- 
signs,"' vests  in  the  estate  of  the  insured  and  is  assignable. 
Though  in  Missouri  a  policy  payable  to  the  insured's  ^^  heirs  and 
representatives"  was  held  to  vest  in  the  heirs  or  next  of  kin.'  And 
in  Texas  there  is  a  dictum  that  the  words  ^'  insured  heirs"  give  a 
vested  interest.*  In  Tennessee,  a  policy  to  "legal  heirs"  by  a 
father  was   held  unassignable,^^  and   in   Kentucky   apparently  a 

551 ;  Sauer brier  v,  Un.  Cent.  L.  Ins.        >  Jarvie's  Trustee  v.  lb.,  14  C.  S.  C. 

Co.,    3    Sm.    (111.)   620;   Wilburn  v,  (4th8er.)411. 

Wilburn,  83  lud.  55 ;   Kliue  r.  Nat.        *  Rawson    v.    Jones,    52    Ga.    458  ; 

Belief.    Ass'n,    111    Ind.     462;     Van  Swift  v.  K*way  Pass.,  Etc.,  Ben.  Ass'n, 

Bibber  ».  Van  Bibber,  82  Kj.   347  ;  96  111.  309 ;    Pilcher  v.  N.  Y.  L.  Ins. 

Winchester    r.     Stebbins,     16     Gray  Co.,  33  La.  An.  322;    N.  Y.  L.  Ins.  Co. 

(Mass.),  52 ;  Bailey  r.  New  Bng.  Mat.  v.  Flack,    3  Md.  341  ;    Winchester  v. 

L.  Ins.  Co.,  114  Mass.  177  ;  Pingrey  v,  Stebbins,  16  Gray  (Mass.),  652;  Mason 

Nat.  L.  Ins.  Co.,  144  Mass.  374;  Allis  v,  Colbarn.  99  Mass.  342  ;    Com.  Mut. 

r.  Ware,  28  Minn.  166  ;    Packard  r.  L.  Ins.  Co.  v.  Ryan,  8  Mo.  Ap.  535  ; 

Conn.  Mat.  L.  Ins.  Co.,  9  Mo.  Ap.  469 ;  Edington  v,  JEiuA  L.  Ins.  Co.,  13  Hun 

Hooker  v.  Sugg,  102  N.  C.  115  ;  Martin  (N.  ¥.),  543  ;    Williams  r.  Corson,  5 

r.  Mfrs.  Aco.  Co.,  60  Hun  (N.  Y.),  535  ;  Big.  L.  &  Ac.  Cas.  624  (Tenn.)  ;  Gos- 

Central  Bk.  v.  Hume,  128  U.  S.  195.  ling  v.  Caldwell,  1  Lea  (Tenn.),  454; 

See  also  Kelley  v,  Mann,  66  Iowa,  625  ;  Un.  Mat.  L.    Ins.   Co.  i;«  Stevens,  19 

Wilmaser  v.  Continen.  L.  Ins.  Co.,  66  Fed.  R.  671  (N.  D.  111.). 
Iowa,  417 ;    McClure  v.  Johnson,   56        «  People  t».  Phelps,  78  111.  147 ;    N. 

Iowa,  620.  Y.  L.  Ins.  Co.  o.  Flack,  3  Md.  341. 

I  Shields  v.  Sharp,  35  Mo.  Ap.  178  ;  ^  Wason  v.  Colbnrn,  99  Mass.  342. 
Bickerton  v.  Jaqaes,  28  Hun  (N.  Y.),  ^  MuUins  v.  Thompson,  51  Tex.  7. 
119.  *  Loos  V.  John  Hancock  Mut.  L.  Ins. 

'  Garner  v,   Germania  L.  Ins.  Co.,  Co.,  41  Mo.  538. 
110  N.  Y.  266;  Fowler  v.  Butterly,  12        «  Mullins  r;.  Thompson,  61  Tex.  7. 
J.  &  8.  (N.  Y.)  148  ;  Weston  r.  Rich-       w  Gosling  v.  Caldwell,  1  Lea  (Tenn.), 

ardson,  47  L.  T.  n.  s.  514.  454. 
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policy  to  ^^  heirs"  is  also  unassignable.^  In  Massachusetts  a  policy 
granted  by  a  beneficial  society,  in  the  application  for  which  the  in- 
sured in  answer  to  the  insurer's  question  for  whom  it  was  intended, 
replied,  '^Myself,"  and  which  policy  was  made  payable  to  his 
executors  in  trust  for  "  his  heirs-at-law,"  was  held  his  and  dispos- 
able by  will.'  Presumably  the  share  in  the  policy  that  might  arise 
in  the  insured  by  virtue  of  the  death  of  the  beneficiary,  by  will  or 
under  the  intestate  law,  would  be  assignable.' 

288.  According  to  the  foregoing  principles,  a  policy  by  a  husband 
in  favor  of  his  wife  cannot  be  assigned  by  him  ;^  and  in  England  and 
in  many  of  the  States  statutes  prevail  upon  this  subject.*  By  the 
Married  Woman's  Property  Act  of  England  of  1870,*  a  policy  by  a 
husband  on  his  own  life,  expressed  on  its  face  to  be  for  the  benefit 
of  his  wife,  or  of  his  wife  and  children,  or  any  of  them,  was  made 
a  trust  for  the  benefit  of  his  wife,  for  her  separate  use,  and  of  his 
children  or  any  of  them  according  to  the  interest  expressed,  so  long 
as  any  object  of  the  trust  remained,  freed  from  the  control  of  the 
husband  and  his  creditors.  This  Act  was  repealed  by  the  Married 
Woman's  Property  Act  of  1882,  s.  22,^  but  substantially  the  same 
provision  was  re-enacted,  except  that  the  phraseology  differs 
slightly.  The  later  Act  speaks  of  a  policy  effected  by  a  man  for 
the  benefit  of  his  wife  or  of  his  children,  or  of  his  wife  and  children 
or  any  of  them,  and  also  omits  the  words  ^^  separate  use"  in  pro- 
viding the  wife's  enjoyment  of  the  trust,  probably  because  the  Act 
had  previously  made  what  was  considered  suflScient  provisions  as  to 
the  property  of  a  married  woman.*  In  Tennessee  a  policy  for 
creditors  by  the  husband,  providing  that  the  balance  should  go  to 
the  wife,  was  held  not  a  wife's  policy  under  the  Code  of  that  State, 
and  that  she  had  no  absolute  right  till  the  creditors  were  paid.*    In 

1  Weisert  v.  Muehl,  Sl  Ky.  336  Booker,  9  Heisk.  (Tenn.)  606 ;  Tenn. 

'  Harding  v,   Littlehale,  150  Mass.  Lodge  v,  Ladd,  5   Lea   (Todd.),  716 ; 

100.  Herriok  v,  Nat.  L.  Ins.,  5  Ins.  L.  J.  80 

s  Macauley  v.  Cent.  Nat.  Bank,  27  (Vt.). 

S.  C.  215.  *  See  supra. 

«  Pilcher  v.  N.  Y.  L.  Ins.  Co.,  33  La.  <  33  &  34  Viot.,  o.  93,  8.  10. 

An.  322;   McCord  v.  Noyes,  3  Bradf.  ^  Ante,  §  275. 

(N.  Y.)  139.     See  also  People  v.  Globe  >  Per  Chittj,  J.     Re  Adain*8   Folic/ 

Mut.  L.  Ins.  Co.,  65  How.  Pr.  (N.  Y.)  Trusts,  23  Cli.  D.  529-530. 

239;   Fowler  v,  Butterly,  12  J.  k  S.  •  6wyuner.Mangam,14 Lea  (Tenn.), 

(N.   Y.)  148;    South.   L.  Ins.  Co.  v.  662. 
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Scotland,  where  a  hasband  by  a  settlement  had  agreed  with  his  wife 
that  the  fee  at  the  death  of  the  longest  should  be  equally  divided 
between  their  estates,  and  that  each  should  have  the  life-rent  of  all 
the  estate  that  should  belong  to  either  of  them,  and  effected  a  policy 
after  marriage  on  his  wife's  life,  and,  therefor,  assigned  the  same 
to  her,  it  was  held  on  her  death,  as  the  husband  had  an  income,  not 
included  in  the  settlement,  sufficient  to  keep  the  policy  up,  it  did 
not  come  within  the  marriage  settlement.^  But  if  a  married  woman, 
without  fraudulent  inducement,  assign  her  interest  in  a  policy  on 
her  husband's  life  it  is  valid.* 

289.  Where  the  policy  is  what  is  the  endowment  plan,  that 
is,  made  payable  to  the  husband,  provided  he  reach  a  certain  age, 
but,  in  the  event  of  his  prior  decease,  is  for  the  benefit  of  the 
wife,  this  is  not  a  wife's  policy  within  the  New  York  Act  of 
1840,  though,  if  delivered,  it  is  in  the  nature  of  a  gift  which  the 
husband  cannot  assign  without  his  wife's  consent.'  And  in  Minne- 
sota where  a  policy  was  payable  to  the  insured  in  case  he  attain  fifty, 
but  in  case  of  his  prior  death  to  his  wife,  and  in  case  of  her  prior 
death  payable  to  his  heirs  or  assigns,  it  was  held,  if  the  husband 
survived  the  period,  that  he,  and  not  his  wife,  took  the  endow- 
ment.^ In  Alabama  the  law  provides  that  a  wife's  policy  shall  be 
payable  to  her,  but  if  she  predecease  "the  life"  to  her  children  ; 
and  it  was  held  that  an  endowment  policy  payable  to  her  in  case  she 
survived  her  husband,  but  to  him  at  the  end  of  the  endowment 
period,  is  not  a  wife's  policy  within  the  Act.^ 

290.  Where  the  husband  takes  a  policy  for  the  wife's  benefit  and 
she  predeceases,  it  has  been  held  in  Missouri,'  and  Wisconsin,^  that 
the  husband  may  appoint  a  new  beneficiary  or  assign  it,  and  the 
statute  does  not  prevent  him.  In  Illinois  the  question  was  left  in 
Johnson  v.  Van  Epps'  undecided,  but  it  was  held  a  policy  payable 
to  the  wife's  or  the  husband's  legal  representatives,  on  her  pre- 

>  Soot.  Equit.  L.  Assur.  Soc.  v.  Chap-        *  Tompkins  v.  Levy,  18  Ins.   L.  J. 

man,  6  C-  S.  C.  (3d  Ser.)  17.  720  (Ala.). 

'  Winter  v,  Easum,  2  DeG.  J.  &  S.,         ^  Shields  v.  Sharp,  35  Mo.  Ap.  178  ; 

272.  Gambs  v.  Covenant  Mut.   L.  Ins.  Co., 

*  Anderson  v.  Batterljr,  8  Ins.  L.  J.  50   Mo.   44.     Bat  see  the   dictum   in 
97  (N.  Y.)  Charter  Oak  L.  Ins.  Co.  v.  Brant,  47 

*  Tennes   v,  Northw.  Mat.   L.    Ins.  Mo.  419,  apparently  to  the  contrary. 
Co.,  26  Minn.  271.  ^  Kerman  v.  Howard,  23  Wis.  108. 

«  110  m.  551. 
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decease,  may  be  appointed  to  a  second  wife.  In  Indiana  on  the 
wife's  predecease  it  was  held  under  the  statute  the  husband  could 
only  assign  the  interest  in  the  policy  he  was  entitled  to  under  the 
intestate  laws  as  her  survivor.*  And  in  New  York,  substantially 
the  same  rule  was  applied,  and  a  policy  taken  by  the  husband  pay- 
able to  a  trustee  for  the  wife's  benefit,  which,  on  her  predecease, 
was  assigned  by  the  husband,  was  held  to  vest  in  the  assignee  ;  as, 
on  the  first  wife's  death,  the  husband  took  as  survivor,  her  trustee 
becoming  his  trustee,  and  the  common  law  right  of  survivorship  was 
not  aJSected  by  the  Act  of  1840,  c.  80,  as  amended  in  1862,  or  in 
1873,  in  respect  of  insurance.* 

291.  Where  the  policy  is  for  the  benefit  of  the  wife  and  children, 
it  has  been  held  the  policy  vests  in  them  and  cannot  be  assigned  by 
the  father  and  husband,  though  in  some  of  the  States  the  decisions 
w^ere  controlled  by  statutes.'  In  a  Massachusetts  case  it  was  left 
undecided  whether  without  any  statute  the  husband  and  father 
could  assign.^  In  Scotland,  a  policy  in  favor  of  the  wife  and 
heirs  is  apparently  revocable.^  In  England,  on  a  petition  by  the 
surviving  children  of  the  insured  and  his  wife,  who  had  prede- 
ceased him,  for  a  declaration  of  the  children's  rights,  under  a 
policy  taken  under  the  Married  Woman's  Property  Act  of  1870, 
the  Court  thought  itself  without  jurisdiction  to  do  more  than 
make  an  order  appointing  a  trustee,  but  prefaced  the  order  with 
the  opinion  that  the  wife  took  only  a  life  estate  and  the  children 
as  joint  tenants,  and  added,  in  any  event,  as  the  trust  was  either 
for  the  wife  for  life,  with  remainder  over  to  the  children  as  joint 
tenants,  or  for  the  wife  and  children  as  joint  tenants,  the  legal 
representatives  of  the  deceased  wife  and  child  need  not  be  served 
with  the  petition.'  In  Kentucky,  the  statute^  provided  that  a 
policy  for  a  wife  and  children  should  enure  to  the  wife's  separate 

»  Harley  v.  Heist,  86  Ind.  196.  Mut.  Ins.  Co.,  7   Rob.  (N.  Y.)  155  ; 

s  Olmsted  v.  Keyes,  85  N.  Y.  593.  Gosling  i;.   Caldwell,   1   Lea  (Tenn.), 

s  Waldrom  v.  Waldrom,  76  Ala.  285  ;  454. 

Suocession  of  Kugler,  23  La.  An.  455 ;  *  Gould  t;.  Emerson,  99  Mass.  154. 

Gould  i;.  Emerson,  99  Mass.  154 ;  Unity  ^  Craig  v.  Galloway,  11  C.  S.  C.  (2d 

Mut.  L.  Assur.  Ass*n  v.  Dugan,  118  Ser.)  1211. 

Mass.  219  ;    Allis  v.  Ware,  28  Minn.  <  Re  Adams'  Policy  TrusU,  52  L.  J. 

166;  Leonard  v,  Clinton,  26  Hun  (N.  Ch.  642. 

Y.),  288;  BnrweH  v.  Snow,  107  N.  C.  »  March  12,  1870. 
82,  100  N.    C.   377  ;   Ruppert  v.  Un. 
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use  and  benefit  and  that  of  her  children.  After  the  issue  of 
such  a  policy  and  the  death  of  the  beneficiaries,  the  husband 
assigned  and  died,  leaving  a  grandchild,  and  it  was  held  the 
wife's  share,  on  her  death,  passed  to  the  children,  and  each  child's 
share  went  to  the  survivors,  and  from  the  last  surviving  child  to 
the  grandchild.^  In  the  Federal  Court  in  Illinois,  it  was  held  a 
policy  by  the  husband  made  payable  to  his  wife  ^^and  heirs," 
may  be  allowed  to  lapse  if  she  predecease  him,  and  be  substi- 
tuted for  another  policy,  though  it  was  not  decided  whether  the 
words  "  and  heirs"  meant  his  or  hers.*  A  policy  taken  by  the 
wife  and  payable  to  her,  if  living  at  her  husband's  death,  but  if 
not,  to  the  children,  is  not  assignable  in  Connecticut,  where  a 
statute  exists.'  In  Minnesota,  where  there  was  no  statute  on  the 
subject,  a  policy  payable  to  the  wife,  A.,  if  then  living,  and  if 
not,  to  the  insured's  children,  was  held,  on  A.  dying  and  the 
insured  surrendering  and  getting  a  paid-up  policy  for  a  second 
wife,  to  go  to  the  children  of  both  ventres,  and  that  the  surrender 
was  bad.^ 

292.  A  policy  payable  to  an  infant  has  likewise  been  held  un- 
assignable.^ In  the  Federal  Court  in  Wisconsin,  Dyer,  D.  J.,  de- 
clined to  follow  the  principles  of  the  Wisconsin  cases  above  cited.' 
But  in  the  State  Courts  of  Wisconsin,  a  policy  for  an  infant  may  be 
assigned  where  the  assignee  keeps  up  the  policy.^  If  the  infant 
joins  his  father  in  the  assignment  of  a  policy  payable  to  the  former, 
in  New  Hampshire,  he  may  avoid  it  on  coming  of  age,  on  repaying 
the  premiums.'  An  adult  child  could  assign  his  share.*  Where 
the  policy  is  in  the  nature  of  a  tontine  or  endowment  policy,  payable 
to  the  husband  at  the  end  of  a  certain  period,  but  on  his  prior  death 
to  his  wife  and  children,  the  husband  would  have  an  assignable 
interest  in  the  policy.^*    In  New  York,  where,  in  Ferdon  v.  Canfield," 


^  Robinson  v.  Duvall,  9  lus.  L.J.  897 
(Ky.). 

'  Un.  Mat.  L.  Ins.  Co.  v.  Stevens, 
19  Fed.  R.  671  (N.  D.  IH.). 

*  Cbapin  v.  Fellowes,  36  Conn.  132. 

*  Ricker  v.  Charter  Oak  L.  Ins.  Co., 
27  Minn.  193. 

*  Brookhaus  r.  Kemua,  7  Fed.  R.  61 
(B.  D.  Wis.)  ;  City  Sav.  Bk.  v.  Whittle, 
63  N.  H.  587.  See  Scott  o.  Seott,  20 
Ont.  R.  313. 


«  Ante,  §  285. 

T  Clark  V,  Durand,  12  Wis.  223. 

8  City  Sav.  Bank  v.  Whittle,  63  N. 
H.  687. 

*  Hewlett  V.  Home  of  Incurables,  74 
Md.  350  ;  Boyden  v.  Mass.  Mut.  L.  Ins. 
Co.,  153  Mass.  544.  See  also  Foley  v. 
Mut.  L.  Ins.  Co.,  64  Hun  (N.  Y.),  63. 

>o  White  V.  Smith,  2  W.  (Tex.)  §  399, 

"  Ferdon  u.  Canfield,  104  N.  Y.  143. 
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a  tontine  policy  was  held  unassignable  bj  the  father,  the  facts 
showed  that  the  beneficiaries  had  rpally  procured  and  kept  on  foot 
the  policy  and  were  the  legal  owners  of  it.  Where  the  insured 
assigned  a  policy  in  trust  for  the  benefit  of  his  child  if  he  reached 
twenty-five,  but,  if  he  died  under  that  age,  for  A.,  provided  the 
insured  should  think  proper  to  keep  up  the  policy,  but  he  was  to  be  at 
liberty  to  sell  the  policy  and  retain  the  money,  in  case  of  failure  to 
do  so,  a  mortgage  of  the  policy  after  his  son's  death,  with  the  agree- 
ment to  keep  it  up,  is  valid,  for  as  the  insured  could  sell,  he  could 
attach  any  condition  to  the  sale.^ 

293.  By  the  law  of  England  a  wife  could  join  her  husband  in  an 
assignment  of  her  interest  in  a  policy  on  his  life.'  In  Godsal  t;. 
Webb,'  from  the  character  of  the  paper,  which  was  a  mixture  of 
trust  and  agreement,  under  which  the  husband  was  only  to  get,  ex- 
cept by  gift  from  his  wife,  a  life  interest  in  a  policy  on  his  wife's 
life,  if  she  predeceased  him,  it  was  open  to  the  husband  and  wife 
during  their  joint  lives  ;  he  and  she,  or  she  as  the  survivor,  could  set 
aside  the  policy,  which  was  solely  for  her  or  their  benefit,  and 
therefore  an  assignment  by  the  wife  of  the  policy  effected  by  a 
trustee  for  the  benefit  of  the  husband  should  he  survive,  but  on  his 
decease  before  her  to  her  appointees  by  will,  and  in  default  thereof 
to  the  distributees  under  the  statute  of  distributions  after  the  hus- 
band's decease,  the  wife  and  the  trustee  joining,  was  held  valid.  In 
Scotland,  in  Schuman  v.  Scottish  Widow's  Fund  &  L.  Assur.  Soc., 
there  had  been  a  policy  effected  by  the  husband  for  his  wife's  benefit 
under  the  Married  Woman's  Act  of  43  &  44  Vict.,  c.  26,  sec.  2,* 
and  on  their  both  desiring  to  surrender  it,  Lord  Shand  thought  the 
husband  could  get  the  surrender  value  without  his  wife  uniting  with 
him.  For  the  section  of  the  Act  provided  that  the  policy  was  to  be 
*^  in  trust  always,  and  shall  not  otherwise  be  subject  to  the  husband's 
control,  or  form  part  of  his  estate,  or  be  liable  to  the  diligence  of 
his  creditors,  or  be  revocable  as  a  donation,  or  reducible  on  any 
ground  of  excess  or  insolvency."  And  it  gave  the  wife  the  power 
to  deal  with  it  as  she  pleased,  but  did  not  provide  that  the  husband 
should  not  get  its  surrender  value  ;  and  if  he  could  not  do  this,  if  he 
saw  he  could  not  afford  to  keep  the  policy  up,  he  must  let  it  lapse, 

1  Pedder  v.  Mogelj,  31  Beav.  159.  •  2  Keen,  99. 

>  See  Winter  v.  Easum,  2  DeG.,  J.  &        «  13  C.  S.  C.  (4th  Ser.)  67S. 
S.  272.  »  1880. 
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which  would  be  greatly  to  the  detriment  of  his  wife  and  obviously 
not  within  the  meaning  of  the  Act.  For  the  Act,  meaning  to  bestow 
a  benefit,  could  not  be  interpreted  as  prohibiting  a  surrender  value, 
which  would  be  greatly  to  their  interest  to  exercise,  and  might 
destroy  the  whole  value  of  the  policy  if  it  were  not  exercised.  A 
policy  taken  out  by  a  husband  for  the  separate  use  of  his  wife,  un- 
der this  Act  may  be  surrendered  by  both  for  its  value,  as  the  Act 
does  not  oppose  this  in  any  way.* 

294.  In  Colorado  a  policy  on  her  husband's  life  for  her  benefit, 
may  be  assigned  by  the  wife.'  So  also  in  Connecticut.'  And  if 
she  endorse  her  name  in  blank  on  a  policy  on  the  life  of  her  husband 
taken  for  her  benefit,  and  delivers  it  to  her  husband  to  enable  him 
to  pledge  it,  it  will  estop  the  wife  from  denying  the  husband's  right 
to  use  it.^  But  if  her  husband,  without  her  knowledge,  fill  out  an 
assignment,  not  merely  for  the  proposed  loan,  but  also  as  security 
for  a  pre-existing  debt  of  his  own,  it  has  been  held  she  will  not  be 
bound  by  the  assignment.^  By  the  Code  of  Georgia,  an  assignment 
by  the  wife  is  void ;  and,  therefore,  she  cannot  afterwards  ratify 
one  previously  made.'  In  Illinois,  she  may  assign  ;^  and  if  she  en- 
dorse a  policy  which  her  husband  pledges  for  a  loan,  she  is  estopped 
from  claiming  it.'  In  Indiana,  the  Act  of  1848  as  to  women's 
insurances,  was  apparently  repealed  in  1852.*  But  prior  to  the  Acts 
of  March  26,  1879,  and  1881,  forbidding  a  married  woman  to  en- 
cumber her  separate  property  as  security,  or  from  entering  into  any 
contract  of  suretyship,  she  could  with  her  husband's  consent  assign. ^'^ 
She  could  not,  however,  make  an  executory  contract ;"  and,  therefore, 
an  assignment  for  value  in  1877,  made  in  Illinois,  where  she  was 
domiciled,  which  was  valid  both  there  and  in  Indiana,  was  enforced 
after  1879  in  Indiana."    In  Louisiana  she  may  certainly  assign  with 

1  SchamaBD    t;.    Scottish    Widow's  40  111.  398  ;  Norwood  t;.  Guerdon,  60  111. 

Fund  k  L.  Assur.  Soc.,  13  C.  S.  C.  253. 
(4th  Ser.)  678.  '  Norwood  v.  Guerdon,  60  III.  253. 

'  Collins  9.  Dawley,  4  Colo.  138  >  Hatson  i*.  Merrifield,  51  Ind.  24. 

'  Conn.  Mut.  L.  Ins.  Co.  v.  Wester-       ^  Pence  v.  Makepeace,  65  Ind.  345  ; 

▼elt,  52  Conn.  586.  Hatson  v.  Merrifield,  51  lb.  24;  Dam- 

*  lb.  ron  r.  Penn  Mut.  L.   Ins.  Co.,  99  lb. 

*  lb.  478. 

*  Smith  r.  Haed,  75  Ga.  755.  i^  Godfrey  v.  Wilson,  70  Ind.  50. 

^  Pomerojr  o»  Manhattan  L.  Ins.  Co.,       ^  Damron  r.  Penn  Mat.  L.  Ins.  Co., 

99  Ind.  478. 
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her  husband  her  interest.^  In  Maryland,  the  wife  joining  with  the 
husband,  may  assign,  by  virtue  of  the  Code,'  and  her  sole  signature 
on  a  policy  for  her  separate  use  is  good  if  assigned  with  his  assent.* 
In  Massachusetts,  she  could  probably  assign  her  interest.^  In  Min- 
nesota, it  was  held,  in  any  event,  if  the  wife  assign  as  a  surety  for 
her  husband  and  he  enlarges  the  original  contract,  she  is  released.^ 
In  Michigan,  in  Mut.  Benef.  L.  Ins.  Co.  v,  Wayne  Sav.  Bk.,*  it 
was  held  a  wife  certainly  cannot  assign,  by  an  executory  contract, 
unless  on  behalf  of  her  separate  property.  In  Missouri,^  the  wife 
may  assign  her  interest.  In  New  Jersey,  it  was  held  a  husband  and 
wife  could  assign  as  collateral  for  the  husband's  debt,  provided  she 
live  long  enough  to  enable  the  assignee  to  have  it  reduced  into  pos- 
session, but  if  the  policy  is  to  her  on  the  husband's  death,  then  it 
must  be  reduced  into  possession  before  he  dies.'  By  the  Married 
Woman's  Act  of  New  Jersey,  a  policy  becomes  her  property  and  she 
may  do  what  she  pleases  with  it ;  and  it  seemed  to  be  immaterial  that 
the  fund  created  by  the  insurance  company's  statute  of  incorpora- 
tioil  was  only  created  for  a  particular  purpose,  as  the  general  act 
applicable  did  not  intend  to  restrain  it  to  that  purpose,  and  only  ex- 
pressly exempts  policies  from  creditors  when  the  annual  premium 
does  not  exceed  one  hundred  dollars.'  But  where  an  administrator 
had  released  the  indorsement  in  a  note,  which  represented  his  intes- 
tate's claim  against  the  husband,  it  was  held  the  wife  could  get 
back  the  policies  assigned  to  secure  her  husband's  debt,  though  un- 
questioned for  several  years." 

295.  In  New  York,  the  Act  of  1840,  c.  80,"  was  passed,  which, 

I  Pilcher  v,  N.  Y.  L.  Ins.  Co.,  33  La.        *  De  Ronge  v,  Elliott,  supra.    See  also 

An.  322.  O'Mara  r.  Nagent,  37  N.  J.  Eq.  326. 

*  Emerick  v.  Coakley,  35  Md.  188;        ^^  0 'Mara  v.  Nugent,  nc/ira. 
Whitridge  v.  Barry,  42  Md.  14U.  u  «§  i.  u  shall  be  lawfullfor  any  mar- 

*  Whitridge  v.  Barry,  42  Md.  140.  ried   woman,  by  herself,  and  in   her 

*  Knickerbocker  L.  ins.  Co.  r.  Weitz,  name,  or  in  the  name  of  any  third  per- 
99  Mass.  157.  son,  with  his  assent,  as  her  trastee,  io 

*  AUis  V.  Ware,  28  Minn.  166.  cause  to  be  insured,  for  her  sole  use, 

*  68  Mich.  116.  the  life  of  her  husliand  for  any  definite 
^  Charter  Oak  L.  Ins.  Co.  v.  Brant,    period,  or  for  the  term  of  his  natural 

47  Mo.  419  ;  Conn.  Mut.  L.  Ins.  Co.  v.  life  ;  and  in  case  of  her  surviving  her 

Ryan,  8  Mo.  Ap.  535.  husband,  the  ....  insurance    shall 

B  De  Ronge  v.  Elliott,   8  C.  B.  Gr.  be  payable  to  her  to  and  for  her  own 

(N.  J.)  486.  use,  free  from  the  claims  of  the  repre- 
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provided  for  married  women's  policies.  A  policy  taken  by  a  mar- 
ried woman  or  her  husband  on  his  life  for  her  benefit  under  this 
Act  has  been  held  unassignable,  on  the  ground  that  to  permit  her 
to  assign  it  would  defeat  the  object  of  the  Act,  which  was  to  enable 
her  to  enjoy  the  benefit  of  a  policy  for  her  sole  use,  though  prior  to 
the  enabling  Act  of  1878  a  married  woman  could  under  certain 
circumstances  assign  a  policy  for  her  benefit.*  Apparently  the 
Act  of  1840,  c.  80,  was  not  affected  by  the  Act  of  1858,  c.  187,  or 
of  1862,  c.  70,  or  of  1866,  c.  650,  or  of  1870,  c.  277,  which  all 
enlarged  the  statvs  of  married  women.*  The  Act  of  1840,  c.  80, 
appears  to  have  been  considered  as  enabling,  made  for  the  purpose 
of  permitting  the  insured  to  provide  for  his  family  ;  and  the  principle 
upon  which  the  Courts  in  New  York  in  general  have  proceeded  as 
to  the  assignability  of  married  women's  policies,  does  not  seem  to 
be  derived  from  the  phraseology  of  the  Act  of  1840,  but  is  made  to 
depend  on  the  ordinary  rules  of  law.'  Therefore  a  policy  must  be 
brought  within  the  Act  to  render  it  unassignable  by  her.  In  Eadie 
V.  Slimmon,^  the  Act  docs  not  appear  to  have  been  referred  to  in  the 
policy,  but  as  it  was  made  on  her  husband's  life  for  her  sole  use,  or 
on  her  death  payable  to  her  children,  it  was  held  within  its  scope. 
In  Barry  y.  Equitable  L.  Assur.  Soc.,*  the  policy  was  for  the  same 
purposes,  and  the  Act  was  referred  to.*  In  Wilson  v.  Lawrence,^ 
the  Act  was  not  referred  to,  but  as  the  object  was  clearly  to  provide 
for  the  wife,  the  policy  being  payable  to  her  at  his  death,  he  pay- 
ing all  the  premiums,  it  was  held  within  the  equity  of  the  statute, 
and  it  was  also  stated  that  the  fact  that  children  were  not  referred 
to  was  not  material,  as  there  was  no  evidence  that  the  parties  had 


sentatives  of  her  husband,  etc.  §  2. 
In  case  of  the  death  of  the  wife  before 
the  decease  of  her  husband,  the  amount 
of  the  insurance  may  be  made  payable 
after  her  death  to  her  children  for  their 


nse. 


♦» 


1  Eadie  v.  Slimmon,  26  N.  Y.  9  ; 
Barry  v.  Equit.  L.  Assur.  Soo.,  59  N.  Y. 
587 ;  Barry  v.  Brune,.  71  N.  Y.  261 ; 
Wilson  r.  Lawrence,  76  N.  Y.  585; 
13  Hun  (N.  Y.),  238:  Brummer  v. 
Cohn,  86  N.  Y.  11 ;  De  Jonge  v.  Gold- 
smith, 86  N.  Y.  614;  Prank  v,  Mut.  L. 


Ins.  Co.,  102  N.  Y.  266;  Leonard  r, 
Clinton,  26  Hun  (N.  Y.),  288. 

'  Barry  t;.  Equitable  L.  Assur.  Soc, 
69  N.  Y.  687. 

•  Frank  v.  Mut.  L.  Ins.  Co.,  102 
N.  Y.  266. 

*  26  N.  Y.  9. 

»  59  N.  Y.  587. 

«  See  Fowler  o.  Bntterly,  12  J.  &  S. 
(N.  Y.)  148  ;  Leonard  v.  Clinton,  26 
Hun  (N.  Y.),288. 

T  76  N.  Y.  6S5;  13  Hun  (N.  Y.), 
238. 
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any.  In  Brummer  v.  Oohn,^  it  was  held  that  to  bring  the  policy  within 
the  Act  a  direct  declaration  of  intention  need  not  appear,  but  the 
nature  of  the  policy  may  afford  a  sufficient  presumption,  and  quere 
whether  extrinsic  evidence  is  admissible  to  show  it  was  not  intended 
to  be  within  the  Act.*  An  endowment  policy  would  also  come  within 
the  Act,  as  amended  by  the  Act  of  1866,  c.  656.'  And  the  omission 
in  such  a  policy  for  the  wife  on  her  husband's  life,  to  provide  for 
the  disposition  of  the  fund  in  case  of  her  prior  death,  or  a  statement 
in  the  application  that  the  policy  was  for  her  solely,  does  not  rebut 
the  presumption  that  the  policy  was  intended  by  the  parties  to  be 
under  the  Act  of  1840.*  In  Whitehead  v.  N.  Y.  L.  Ins.  Co.,*  it 
was  decided  that  it  was  not  necessary  in  order  to  bring  it  within 
the  Act  that  the  children  or  wife  should  know  of  its  existence,  as 
it  vested  in  them  in  any  event.  And  it  seems  immaterial  whether 
the  husband  or  the  wife  pays  the  premiums.* 

In  most  of  the  above  cases,  if  not  all,  the  assignment  was  for  the 
benefit  of  the  husband.  In  Robinson  v.  Mut.  Benef.  L.  Ins.  Co.,^ 
thefe  was  a  policy  payable  to  the  wife  "or  assigns,"  which  the 
wife  assigned  with  her  husband  to  A.  under  an  agreement  that  he 
should  pay  all  future  premiums,  and  on  the  death  of  the  husband 
pay  a  certain  sum  to  his  wife  and  keep  the  residue,  was  held  valid, 
as  it  was  really  collateral  security  for  the  payment  of  the  premiums. 

296.  After  a  surrender  by  the  assignee  to  the  company  the  wife 
may  recover  the  surrender  value  less  the  premiums  paid  by 
him.'  But  after  a  wife's  assignment,  and  a  notice  to  pay  the  pre- 
miums, she  cannot  neglect  to  do  so,  and  sue  the  company  on  a 
surrender  by  the  assignee,  in  tort  for  their  act ;  for  on  a  failure  to 
pay  the  premium  the  policy  would  bo  void  in  the  assignee's,  as 
well  as  in  her  hands,  and  the  fact  that  the  company  marked  it  paid 
was  immaterial,  as  her  duty  was  to  have  tendered  the  money  and 
tlius  have  avoided  the  assignment.*   Under  the  Act  of  1873,  c.  341, 

1  86  N.  Y.  11.     See  also  Frank  v.  «  Frank  v.  Mat.  L.  Ins.  Co.,  102  N. 

Mat.  L.  Ins.  Co.,  102  N.  Y.  266.  Y.  266. 

>  See  also  De  Jonge  r.  Goldsmith,  86  ^  16  Blatoh  (N.  D.  N.  Y.),  194. 

N.  Y.  614  ;    Brick  t^.   Campbell,  122  8  [fmnk  v.  Mut.  L.  Ins.  Co.,  102  N. 

N.Y.  337.  Y.  266. 

*  Brammer  v.  Cohn,  86  N.  Y.  11 ;  De  >  Frank  v.  Mat.  L.  Ins.  Co.,  102  N. 
Jonge  V.  Goldsmith,  86  N.  Y.  614.  Y.  266.     See  also  Schneider  o.  U.  S. 

*  lb.  L.  Ins.  Co.,  123  N.  Y.  109. 
»  102  N.  Y.  143. 
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a  married  woman  may  assign  hier  policy  on  going  through  certain 
formalities,  if  she  have  no  children.^  And  if,  after  an  assignment 
during  her  children's  lifetime,  they  die,  the  inference  may  arise  by 
lapse  of  time  that  she  has  ratified  the  policy.' 

297.  By  the  Act  of  1879,  c.  248,  the  wife  with  her  husband's 
consent  in  writing  may  assign,  whether  she  has  or  has  not  chil- 
dren.* But  she  can  only  assign  by  virtue  of  the  statute,  and  the 
Court  cannot  compel  her  to.^  An  illegal  assignment  by  a  married 
woman  before  the  Act  of  1879  is  not  validated  when  she  did  not 
move  till  1882.'  The  joinder  of  the  husband  in  the  assignment  is 
a  sufficient  writing.*  An  endowment  policy  to  the  wife,  but  made 
payable  to  the  children  if  she  dies  before  the  term  expires,  does  not 
make  the  children's  interest  material  unless  such  a  contingency  occur.  ^ 
It  has  been  stated  that  the  Act  of  1840  does  not  apply  to  mutual 
accident  societies.' 

298.  In  Ohio,  by  the  statute,*  the  policy  belongs  to  the  wife,  and 
without  her  assent  th€  husband  cannot  assign  it.^'  And  serfiblej  if  he 
do  not  keep  it  up  she  may  do  so  on  notice.^^  In  Wisconsin,  a 
married  woman  may  assign  a  policy."  In  the  District  of  Columbia, 
by  the  law  of  the  District,  the  wife  may  assign  during  her  husband's 
lifetime  with  his  consent  a  paid-up  policy  taken  by  him  on  his  life  for 
her  benefit.^  And  it  was  held,  on  the  assumption  that  the  contract 
was  a  Connecticut  one,  that  such  a  policy  was  not  within  the  purview 
of  the  statute  of  that  State  as  to  married  women's  policies,  and  was 
by  the  law  of  Connecticut  also  assignable.*^ 

1  Frank  v.  Mat.  L.  Ins.  Co.,  102  N.  ^  Anderson  t;.  Qoldsmidt,  103  N.  Y. 

Y.  266  ;  Brick  r.  Campbell,  22  J.  &  S.  176. 

(N.  Y.)  305  ;    Leonard  v.  Clinton,  26  *  Steinhausen  r.  Mnt.  Ace.  Ass'n,  &9 

Hull  (N.  Y.),  288;  Fowler  r.  Butterly,  Hun  (N.  Y.),  336. 

12  J.  &  S.  (N.  Y.)  148.  «  Swan's  Stat.,  s.  8  (49  Oh.  L.  220). 

«  Brick  V.  Campbell,  22  J.  &  S.  (N.  *"  Fraternal  Mat.  L.  Ins.  Co.  v,  Ap- 

Y. )  305.  plegate,  7  Oh.  St.  292  ;  Manhattan  L. 

9  Frank  v.  Mat.  L.  Ins.  Co.,  102  N.  Ins.  Co.  v.  Smith,  44  Oh.  St.  156. 

Y.   266;   Anderson   v.  Goldsmidt,  103  "  Manhattan  L.  Ins.  Co.  r.  Smith, 

N.  Y.  617.  supra. 

*  Baron  ».  Brammer,  100  N.  Y.  372.  *«  Archibould  v.  Mat.  L.  Ins.  Co.,  38 

*  Brick  V.  Campbell,  122  N.  Y.  337.  Wis.  542. 

*  Anderson  v.  Qoldsmidt,  103  N.  Y.  ^  Ford   v.    Travellers*    Ins.    Co.,    6 
617.  Mack.  (D.  C.)  384. 

"  lb. 
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299.  In  Connecticut,  where  there  existed  a  statute  protecting  the 
wife,  a  policy  for  her,  but  in  case  of  her  predecease  for  her  children, 
was  held  to  give  her  only  a  contingent  interest  which  became  abso- 
lute on  her  husband  dying  first.^     In  Massachusetts  under  the  pro- 
visions of  the  Statute  of  1864,  c.  197,  which  provides  that  a  policy 
on  the  life  of  any  one  assigned  or  made  payable  to  a  married  woman, 
or  in  trust  for  her,  shall  enure  to  her  separate  use  and  benefit  and 
that  of  her  children  independently  of  her  husband  or  his  creditors, 
etc.,  it  was  held  she  could  in  no  event  assign  more  than  her  own 
interest  in  a  policy  payable  on  her  predecease  to  a  child  or  bis 
guardian.'    In  the  Federal  Court  for  the  District  of  Massachusetts, 
where  the  children  were  not  mentioned,  the  wife  was  considered,  at 
all  events,  to  have  a  life  interest  which  she  might  assign,  and  it  was 
intimated  by  Lowell,  J.,  that  the  Act  was  intended  to  give  the  wife 
an  absolute  interest  if  she  survived,  with  only  a  contingent  interest 
in  the  children,  and  that  in  any  event  she  could  assign  a  life  interest ; 
and  that  accreditor  could  be  paid  out  of  the  moneys  accumulated  on  an 
endowment  policy  up  to  the  death  of  the  wife,  sufficient  to  pay  his 
debt.*    In  New  York  it  was  held  that  the  change  from  an  ordinary 
policy  for  the  wife's  sole  use,  and  in  the  event  of  her  predecease  to 
her  children,  to  a  paid-up  policy,  is  not  material.^    In  Rhode  Island 
a  policy  payable  to  the  wife  and  children  can  only  be  asi3igned  up 
to  the  wife's  interest.*     And  where  it  was  made  payable  by  the 
husband  to  his  wife  and  four  children  by  a  former  wife,  the  second 
wife  could  assign  one-fifth.* 

300.  In  New  Jersey  a  policy  taken  by  the  mother  in  favor  of 
her  children  was  held  assignable  where  the  assignee  had  agreed  to 
keep  it  up  subsequently,  but  the  latter  was  only  entitled  to  recover 
the  value  of  the  policy  at  the  death,  after  deducting  its  value  at  the 
date  of  the  assignment,  for  up  to  that  date  it  was  held  an  executed 
gift.'^     In  New  York  a  policy  taken  "  in  trust  for  children"  gives 

>  Conn.  Mut.  L.  Ins.  Co.  r.  Bnr-  rights  in  New  York  to  assign  under  tb« 
roughs,  34  Conn.  305.  Act  of  1S40,  c.  SO. 

>  Knickerbocker  L.  Ins.  Co.  r.  Weitz,  '  Conn.  Mat.  L.  Ins.  Co.  r.  Baldwin, 
99  Mass.  157.  14  Ins.  L.  J.  S13  (R.  I.). 

s  Newcomb  v,  Mnt.  L.  Ins.  Co.,  9  Ins.  ^  lb. 

L.  J.  124  (D.  Mass.).  ^  Landrum  v.  Knowles,  7  C.  E.  Gr. 

*  Mnt.  L.  Ins.  Co.  v.  Terry,  62  How.  (N.  J.)  594.     See  also  Nat.  L.  Ins.  Co. 

Pr.  (N.  Y.)  325.    See   also    the    cases  r.  Haley,  78  Me.  26S. 
cited  in  reference  to  married  wonieu^s 
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to  the  beneficiaries  a  vested  right.*  And  its  renewal  even  after  its 
lapse  to  the  insured  will  not  prevent  a  recovery  by  the  cestuis  que 
trustent  when  the  life  falls  in,  where  the  insurer  waived  the  cause 
of  forfeiture.* 

301.  Where  there  is  issued  a  policy  which  the  insured  is  pro- 
hibited from  surrendering  without  the  assent  of  the  beneficiary,  or 
even  at  all,  if  a  surrender  is  had  and  a  new  policy  is  issued  in  ex- 
change which  is  substantially  similar,  the  benefit  of  the  substituted 
policy  will  go  in  equity  to  the  beneficiaries  illegally  deprived  of 
the  first  policy.'  In  Maine,  where  the  wife  had  paid  the  premiums 
up  to  her  death  on  a  policy  for  her,  her  heirs,  etc.,  and  the  hus- 
band paid  on  the  new  policy  to  his  heirs,  etc.,  it  was  held  the  fund 
should  be  divided  between  the  two  estates  in  the  proportion  of  pre- 
miums paid  by  each  decedent.*  But  if  the  old  policy  is  void  before 
surrender,  the  insurer  may  issue  a  substituted  one  in  part  con- 
sideration of  the  surrender  of  the  old  one,  without  waiving  its  in- 
validity.* 

In  New  York,  it  has  been  decided  that  after  delivering  a  policy 
in  trust  for  one  to  the  trustee,  the  settler  insured  cannot,  without  a 
reservation  in  the  policy  to  that  effect,  make  a  subsequent  agree- 
ment with   the   insurer  as  to  the  substitution  of  a  new  trustee.' 
Though  where  a  life  policy  is  made  payable  to  or  held  by  another, 
but  held  in  whole  or  in  part  for  the  insured  or  his  appointee,  it  was 
decided  in  the  same  State  that  the  insured  may  revoke  the  authority 
*>f  the  holder  or  change   the  condition  of  holding  or  annex  new 
conditions.' 

302.  Sometimes  in  a  policy  to  several  beneficiaries  one  of  whom 
has  a  vested  and  the  others  contingent  interests,  the  contract  itself 
ejrpressly  empowers  the    insured  to  substitute  on  the  death  of  a 

oenefieiary  a  new  nominee.     Thus,  for  example,  where  in  a  policy 

^*»'iier  V,  Germania  L.   Ins.   Co.,  268  ;  Garner  v,  Gennania  L.  lua.  Co., 

1  lO  N.  V.  266.  110  N.  Y.  266. 

'^-  *  Nat.  L.  Ins.  Co.  v.  Haley,  78  Me. 

^      ^'*a.pin  t;.  Fellowes,  36  Conu.  132  ;  268. 

''^Wq^^    p.    Guerdon,    60    111.    253;  »  Whitehead  w.  N.  Y.  L.  Ins.  Co.,  102 


)c.c^           -   ».  N.  Y.  L.  Ins.  Co.,  33  La.  An,  N.  Y.  143. 

,^    '      ^^  Ititehead  v.  N.  Y.  L.  Ins.  Co.,  ^  Butler  v.  State  Mut.  L.  Assur.  Co., 

^    ^^'  '*'.  143;  Barry  v.  Brune,  71  N.  55  Hun  (N.  Y.),  296. 

^  ;  Tiraayens  v,  Un.  Mut.  L.  Ins.  '  Hutohings    v.    Miner,    46    N.   Y. 

^^'»    *^^  Fed.  T.  223  (S.D.N. Y.).     See  456. 
^^*^  '^^at.  L.  Ins.  Co.  r.  Haley,  78  Me. 
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which  was  made  payable  to  the  wife  of  the  insured  at  his  death,  but  if 
*8he  predecease  him  then  to  her  children,  there  was  a  provision  ^*  that 
in  case  of  the  decease  of  the  wife  during  the  lifetime  of  the  assured 
the  said  assured  may  at  his  option  substitute  any  other  beneficiary 
under  the  policy  ;"  and  it  was  held,  while  the  wife  has  only  a  con- 
tingent interest  which  is  revoked  by  her  death,  still  the  substitution 
must  be  made  before  the  payment  of  the  next  premium,  as  otherwise 
the  contract  would  then  vest  the  interest  in  the  children.^ 

303.  In  many  beneficial  societies  there  is  a  provision  in  the 
act  of  incorporation  or  charter  which  specially  allows  the  mem- 
ber insured  to  control,  during  his  membership,  the  certificate  or 
policy  issued  and  to  change  the  name  of  a  beneficiary,  usually  . 
by  a  method  pointed  out.'  Though  sometimes  the  charter  for. 
bids  a  new  appointment,  and  directs  how  the  fund  in  such  a  case 
shall  go.' 

304.  Not  infrequently  such  a  society,  by  the  charter  or  act  of 
incorporation,  confines  possible  beneficiaries  to  certain  classes  of 
people,  as  widows,  orphans,  dependents,  etc.;  and  when  this  is  the 
case,  it  is  obvious  that  the  assignee  or  new  appointee  cannot  take 
unless  he  fall  within  the  class. ^  Thus,  where  the  by-laws  of  a 
society  in  Massachusetts,  organized  under  the  Pub.  Sts.  sec.  1  c. 
115,  which  provided  for  beneficial  associations  for  the  benefit  of 
widows,  orphans,  or  other  dependents,  permitted  heirs  to  take,  it  was 
held  they  must  be  limited  to  such  as  under  the  charter  could  take  ; 
and  the  decedent's  mother,  to  whom  the  certificate  was  altered  from 

• 

the  name  of  the  wife,  not  being,  as  his  charter  required,  dependent 


1  Eiseman  v,  Judah,  1  Flip.  627  (W. 
D.  Tenn.). 

2  See  Johuson  v.  Hall,  55  Ark.  210 ; 
Block  V.  Val.  Mut.  Ins.  Ass*u,  20  Ins. 
L.J.  555  (Ark.)  ;  Rollins  v,  McHatton, 
16  Colo.  203.  Nally  v.  Nally,  74  Ga. 
UG9;  Martin  r.  Stubbings,  126  111. 
387  ;  Munhall  v.  Daly,  37  111.  Ap.  522  ; 
Holland  v.  Taylor,  111  Ind.  121  ;  Ma- 
sonic Mut.  Ben.  Soc.  v.  Burkhart,  110 
Ind.  189  ;  Titsworth  v.  Titsworth,  40 
Kan.  571 ;  Uu.  Mut.  Ass'n  v.  Mont- 
gomery, 70  Mich.  587;  Mich.  Mut. 
Benef.  Ass'n  v.  Rolfe,  76  Mich.  146 ; 
Richmond   v.  Johnson,   28  Minn.    44; 
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Knights  of  Honor  i;.  Watson,  64  N.  H. 
517  ;  Tafel  v.  Supreme  Commandery, 
13  Ins.  L.  J.  932  (Oh.);  Beatty's  Ap., 
122  Pa.  St.  428 ;  Splawn  v.  Chew,  60 
Tex.  532 :  Byrne  v.  Casey,  70  Tex. 
247  ;  Gentry  v.  Supreme  Lodge,  23  Fed. 
R.  718  (D.  Ind.)  ;  Supreme  Conclave 
V.  Cappella,  41  Fed.  R.  1  (B.  D. 
Mich.). 

'  Presbyterian  Mut.  Assur.  Fund  r. 
Allen,  106  Ind.  593. 

*  Briggs  T-.  Karl,  1  N.  East.  R.  (Mass.) 
847  ;  Mich.  Mut.  Benef.  Ass^n  r.  Rolfe, 
76  Mich.  146  ;  Schonlield  u.  Turner,  75 
Tex.  324. 
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could  not  take.*  Though  now  under  the  Act  of  1882,  c.  195, 
8.  2,  such  a  society  in  Massachusetts  is  allowed  to  assist  widows, 
orphans,  "  or  other  relatives  of  deceased  members."*  And  on  the 
other  hand,  where  the  charter  declared  the  objects  of  bounty  shall 
be  the  widow,  etc.,  and  legatees,  and  the  by-laws  provided  that 
the  insured  should  not  change  the  beneficiary  unless  with  the 
directors'  consent,  and  the  beneficiary  having  appointed  his  sister, 
willed  it  to  his  illegitimate  son,  it  was  held  the  charter  would  prevail 
over  the  by-laws  and  the  son  take.*  But  while  during  the  life  of  a 
member  the  benefit  cannot  be  assigned  to  one  outside  the  charter 
class,  it  has  been  held,  after  his  death,  the  widow  beneficiary  may 
assign  her  share  to  a  creditor.^  Certain  beneficial  societies  allow 
appointment  without  restrictions  of  a  portion  or  of  the  whole  of  the 
fund.*  In  IllinoiSj  it  has  been  held  while  a  mutual  benefit  society  ia 
not  technically  a  life  insurance  company  within  the  statute  of  tha 
State,  yet  its  certificate  is  in  the  nature  of  insurance  contracts,  ana 
unless  otherwise  provided  for  is  governed  by  the  same  rules  as  to 
assignment ;  and,  therefore,  where  the  statute  allowed  a  member  to 
name  his  legatee  or  devisee  as  beneficiary  he  may  name  a  creditor.* 
806.  Where  the  society  provides  for  certain  formalities  on  a  reap- 
pointment or  assignment  these  must  be  followed  to  vest  the  fund 
in  the  new  party. ^  And  a  society  may  make  reasonable  regulations 
as  to  such  matters.*  But  a  mere  technicality  in  appointing  may  not 
be  fatal  to  the  new  appointment.  Thus,  where  a  member  was  en- 
titled to  appoint  a  beneficiary  named  by  him  and  entered  in  the 
society's  "  will-book,"  and  after  entering  a  name  he  made  a  will 

1  El8«7  V.  Odd  Fellows'  Mut.  Relief  Ity  Mat.  L.  Assur.  Co.,  117  Ma»8.  337  ; 

Ass'n,  7  N.  East.  R.  S44  (MasB.).  McCarthy  v.  Supreme  Lodge,  153  lb. 

'  Marsh   v.   Sapreme    Coancil,    149  314;  Un.  Mut.  Ass'n  v.  Montgomery, 

Mass.  512.  70  Mich.  587  ;  Supreme  Lodge  v.  Mor- 

*  Raub.  V.  Masonic  Mat.  Relief  Ass'n,  gan,  15  Ins.  L.  J.  529  (Ky.)  ;   Thomas 
3  Mack.  (D.  C.)  68.  v.  Thomas,  131  N.   Y.  205;  Luhrs  v. 

«  Briggs  V.  Earl,  1  N.  East.  R.  847  Luhrs,  123  N.  Y.  367 ;  McNeil  ».  Unit. 

(Mass.).  Order  of  Golden  Cross,  131  Pa.  St.  339  ; 

*  See  MaoClean's  Trusts,  19  Eq.  Cas.  Jenks  v.  Banner  Lodge,  21  Atlan.  R.  4 
274 ;  Martin  v.  Stabbings,  126  111.  387.  (Pa.)  ;    Harman  v.  Lewis,  14  Ins.  L. 

«  Martin  v.  Stabbings,  126  III.  387.  J.  927  (E.  D.  Mo.). 

'  Order   of    Mutual    Companions   v,  •  Un.  Mut.  Ass'n  r.  Montgomery,  70 

Griest,  76  Cal.  494 ;  Bowman  r.  Moore,  Mich.  587.    See  also  Catholic  Knights  i*. 

87  Cal.  306;  Hainer  v.  Iowa  Legion  of  Kuhn,  18  S.  W.  385  (Tenn.). 
Honor,  78  Iowa,  245 ;  Commw.  o,  Un- 
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revoking  the  nomination,  and  directed  the  fund  to  go  in  a  specified 
way,  it  was  held  sufficient.'  So,  where  the  agreement  was  to  pay  to  the 
insured's  *'  devisees,  or,  if  no  will,  to  the  heirs-at-law,"  and  the 
insured  devised  and  bequeathed  all  property,  real,  personal,  or 
mixed,  of  which  he  should  ^'  die  seized,"  it  was  held  sufficient,  though 
he  was  not  technically  seized  of  the  money.'  But  a  formality  is  not 
necessarily  a  technicality,  and  where  the  designation  is  to  be  by 
writing,  signed  by  two  witnesses,  and  acknowledged  before  a  justice, 
a  will  in  the  usual  form  not  acknowledged  before  a  notary  is  a  bad 
appointment.'  If  the  first  appointment  is  regular,  and  the  second 
defective,  the  beneficiary  first  named  will  take  the  money .^  But 
where  the  defect  was  owing  to  a  refusal  of  the  society  to  grant  a 
new  certificate,  on  the  duly  expressed  desire  to  change  the  benefi- 
ciary, till  the  old  one,  which  was  lost,  was  produced,  it  was  held  the 
prior  beneficiary  was  not  entitled  to  the  fund.'  If  both  the  appoint- 
ments are  defective,  but  the  insurer  is  willing  to  pay  the  representa- 
tives of  the  first  beneficiary,  no  one  can  complain  of  an  order  of  the 
Court  that  the  money  be  paid  to  the  executor  of  the  member.*  The 
assignee  must  be  entitled  to  take  under  the  assignment,  as  well  as  the 
assignor  make  it.  If  no  formality  is  pointed  out,  the  change  may 
be  by  will.^  Unless  a  rule  requires  some  formality,  a  mere  custom 
of  the  company  is  not  binding.* 

But  a  man  may  contract  with  the  appointee  not  to  change.* 

306.  In  Missouri,  a  husband  may  assign  a  policy  by  parol  to  his 

wife.*®     In  New  York,  by  the  Act  of  1880,  a  wife  may  be  directly 

the  assignee  of  a  policy  by  her  husband  on  his  life,  so  as  to  bring 

it  within  the  Act  of  1840,  c.  80."     In  Nova  Scotia,  apparently  the 


1  Supreme  Council  v.  Priest,  10  Ina,  L. 
J.  579  (Mich.). 

'  Aveliug  V.  Northw.  Masonic  Aid 
Ass'n,  72  Mich.  7. 

B  Mellows  V.  Mellows,  61  N.  H.  137. 

«  Highland  v.  Highland,  109  111.  366 ; 
Holland  u.  Taylor,  111  Ind.  121; 
Stephenson  v,  Stephenson,  64  Iowa, 
534  ;  Wendt  v.  Iowa  Legion  of  Honor, 
72  Iowa,  632;  Olmstead  v.  Masonic 
Mut.  Ben.  Soc,  37  Kan.  93;  Hotel- 
Men's  Mat.  Ben.  Ass'n  i;.  Brown,  33 
Fed.  R.  11  (N.  D.  HI.). 
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6  Grand  Lodge  t*.  Child,  70  Mich.  163. 
See  also  Isgrigg  t?.  Schorlejr,  125  Ind.  94. 

*  Order  of  Mutaal  Companions  v. 
Griest,  76  Cal.  494. 

^  Mason.  Benef.  Ass'n  v.  Bunch,  19 
S.W.  25  (Mo.). 

«  Hirschl  v.  Clark,  81  Iowa,  200. 

9  Smith  V.  Nat.  Benef.  Soe.,  123  N. 
Y.  85. 

1°  Chapman  i;.  Mclwrath,  77  Mo.  38. 

11  Leonard  v,  Clinton,  26  Han  (N. 
Y.),  288. 
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husband  cannot  assign  directly  to  the  wife  ;^  and  where  the  as- 
signment was  directly  to  her  and  the  children,  a  suit  by  her  could 
not  be  sustained  even  for  the  child's  benefit,  for,  as  it  was  bad  as  to 
her,  she  could  not  take  title  as  trustee  for  the  children  unless  ap- 
pointed by  the  Court,  even  supposing  the  assignment  to  a  child 
directly  would  be  good.* 

307.  Where  the  contract  of  insurance  as  to  property  is  assigned 
to  an  alienee  of  the  subject-matter,  or  where  it  is  assigned  to  a 
mortgagee  or  pledgee,  it  is  necessary  the  assignee  should  have  an 
insurable  interest.'  But  in  the  case  of  an  assignment  to  the  mort- 
gagee or  pledgee,  a  distinction  must  be  observed,  as  has  been  pre- 
viously pointed  out,  between  an  assignment  of  the  contract  and  an 
assignment  by  way  of  mortgage  of  the  policy  itself ;  the  latter  not 
being  an  assignment  of  the  contract,  but  an  equitable  mortgage  or 
charge  on  the  fund  which  may  be  realized  ;  and  as  the  latter  is  not 
a  technical  assignment  of  the  contract  at  all,  it  does  not  therefore 
necessitate  any  interest  in  the  holder  of  the  policy.* 

308.  By  the  common  law  the  insured  was  not  required  to  have 
any  insurable  interest  in  the  life,  and  consequently  none  was 
required  in  the  assignee  of  the  policy,  and  as  the  Statute  of  11 
Geo.  III.  only  necessitated  an  interest  at  the  inception  of  the  con- 
tract, and  did  not  require  any  in  the  assignee,  the  assignee  in  Eng- 
land need  not  have  any  interest  in  the  life.'  In  the  United  States, 
the  decisions  are  inharmonious  ;  a  few  States  follow  the  common 
law,'  and   that   rule   apparently  exists   also  in  Canada.^     It  was 

1  Bliss  V.  -fitna  L.  Ins.  Co.,  19  Nova    &  Globe  Ins.  Co.,  20  U.  C.  C.  P.  623  ; 


Scotia,  363. 

*  lb.  See  also  Lee  v,  Abdj,  17  Q.  B. 
D.  309. 

»  See  Cit.  F.  Ins.,  Etc.,  Co.  ».  Doll.,  35 
Md.  S9  ;  Bayles  v.  Ins.  Co.,  3  Dutch. 
(N.  .1.)  163;  Hooper  v.  Hudson  River 
Y.  Ins.  Co.,  17  N.  Y.  424;  Hand  v. 
Williamsburg  City  F.  Ins.  Co.,  57  N. 
Y.  41 ;  Peabodj  v.  Wash.  Co.  Mut. 
Ins.  Co.,  20  Barb.  (N.  Y.)339;  Ap- 
pletou  Iron  Co.  r.  Brit.  Amer.  Assur. 
Co.,  46  Wis.  23 ;  Todd  v.  Liv.  k  Lond. 


Davies  u.  Home  Ins.  Co.,  3  Er.  &.  Ap. 
(Can.)  269. 

*  Ante,  §  262. 

B  Ashley  v.  Ashley,  3  Sim.  149.  See 
ante,  §§4,  183. 

6  See  Martin  v.  Stubbings,  126  111. 
387  ;  Bloomlngton  Mut.  Benef.  Ass'n  t*. 
Blue.  120  III.  121 ;  Rittler  v.  Smith,  70 
Md.  261 ;  N.  Y.  L.  Ins.  Co.  r.  Flack,  3 
Md.  341  ;  Augusta  Ins.  Co.  v.  Abbott, 
12  Md.  348  ;  Souder  v.  Home  Friendly 
Soc,  72  Md.  511.     In  Stevens  v.  War- 


»  Vezina  i;.  N.  Y.  L.  Ins.  Co.,  3  L.  N.  (Can.),  322. 
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however,  held  in  England,  in  Wainwright  v.  Bland,^  that  a 
policy  which,  though  nominally  taken  out  by  the  assignor,  is  in 
reality  taken  and  maintained  by  the  assignee  as  a  mere  cover  for  a 
wager,  is  an  evasion  of  the  Act  of  14  Geo.  III.,  and  is  void. 
But  the  judgment  in  this  case,  on  a  rule  for  a  new  trial,  was  upheld 
on  other  grounds,  and  the  Court  declined  to  pass  upon  the  correct- 
ness of  this  proposition,  which  had  been  asserted  by  Lord  Abinger 
in  charging  the  jury.  The  principle  of  this  case  was  also  upheld 
in  Canada.* 

309.  The  Supreme  Court  of  the  United  States,*  and  the  Courts  of 
many  of  the  States,^  however,  hold  that  the  assignee  as  well  as  the 
assignor  must  have  an  insurable  interest  in  the  life.  The  reason 
given  for  this  rule  is,  that  if  there  be  a  necessity  for  an  insurable 
interest  by  the  insured  in  the  life,  the  same  necessity  should  prevail 
in  respect  of  an  assignee.  But  it  should  be  remembered,  as  has 
been  previously  stated,  that  most  if  not  all  of  the  Courts  which 
maintain  this  doctrine  have  held  life  insurance  not  to  be  a  contract 
of  indemnity,  that  the  interest  needed  to  support  the  contract  need 
not  be  pecuniary,  and  that  it  need  not  exist  at  the  loss.  It  is, 
therefore,  not  clear  why  the  contract,  in  which  an  interest  had  once 
existed,  should  not  be  assigned  to  one  without  interest. 

ren,  101  Mass.  564,  there  is  a  dictum        >  Warnock  v.  Davis,  104  U.  S.  775, 

that  an  assignee  must  have  interest,  approving  Cammack  v.  Lewis,  15  Wall, 

but  this  is  overruled  in  Mnt.  L.  Ins.  643. 

Co.  V.  Allen,  138  Mass.  24 ;   Murphy        *  HelmeUg  v.  Miller,  76  Ala.  183 ; 

v.  Red,  64  Miss.  614;    McFarland  v.  Ala.  Gold  L.  Ins.  Co.  v.  Mobile  Mat. 

Creath,  35  Mo.  Ap.  112;  St.  John  v.  Ins.  Co.,  81  lb.  329;  Franklin  L.  Ins. 

Am.  Mut.  L.  Ins.  Co.,  2  Daer  (N.  Y.),  Co.  v.  Hazzard,41  Ind.  116 ;  Franklin  L. 

419  ;  Hogle  v.  Guardian  L.  Ins.  Co.,  6  Ins.  Co.  v.  Sefton,  53  Ind.  380 ;  Kesslt^r 

Rob.    (N.   Y.)   567  ;     Valton   v.   Nat.  v.  Kuhns,  1  Ind.  Ap.  511  ;  Mo.  Val.  U 

Fund  L.  Assur.  Co.,  20  N.Y.  32  ;  Butler  Ins.  Co.  v.  Sturges,  18  Kan.  93  ;  Mo. 

V,   State  Mut.  L.  Assur  Co.,  55  Hun  Val.  L.  Ins.  Co.  v.  McCrnm,  36  Kan. 

(N.  Y.),  296 ;  Eckel  v.  Renner,  41  Oh.  146  ;  Adams  v.  Nat.  Mut.  Ben.  Assur. 

St.  232 ;  Cunningham  v.  Smith,  70  Pa.  Co.,  11  Ins.  L.  J.  710  (Kj.)  ;  Gilbert  r, 

St.  450 ;  Clark  v.  Allen,  11  R.  I.  439  ;  Moose,   104   Pa.   St.   74 ;    Downey   r. 

Bussinger  v.  Bank,  30  N.  W.  R.  290  Hoffer,  110  Pa.  St.  109  ;  Keystone  Mut. 

(Wis  );  3  Kent's  Com.  369,  note.  Beuef.  Ass'n  v.  Norris,  115  Pa.  St.  446 ; 

"  Wainewright  w.  Bland,  1  M.  &  Rob.  Sohonfleld  v.   Turner,   75  Tex.    334; 

481.     See  also  N.  Y.  L.  Ins.  Co.  v.  Pa-  Goldbaum  v,  Blum,  79  Tex.  638;  Roller 

rent,  3  Q.  L.  R.  163 ;  N.  Y.  L.  Ins.  Co.  v.  Moore,  86  Va.  512.     See  anU,  §§  4, 

w.  Talbot,  3  lb.  168.  183,  307. 

*  Vezina  v.  N.  Y.  L.  Ins.  Co.,  3  L. 
N.  (Can.)  322. 
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310.  It  is  also  to  be  remarked  that  the  authority  for  this  rule 
seems  to  depend  entirely  upon  a  dictum  of  Wells,  J.,  in  Stevens 
V,  Warren/  in  the  Supreme  Court  of  Massachusetts,  which  that 
learned  Court  explained  away,  or  rather  repudiated,  in  Mut.  L.  Ins. 
Co.  V.  Allen,*  after  an  elaborate  review  of  the  authorities.  On 
page  33  of  the  report,  W.  Allen,  J.,  in  reference  to  Stevens  v. 
Warren,*  remarked,  **  We  think  that  decision  has  been  misunder- 
stood," and  at  page  36,  ^^  The  general  rule  laid  down  in  Stevens  v. 
Warren,  '  that  no  one  can  have  an  insurance  upon  the  life  of  an- 
other unless  he  has  an  interest  in  the  continuance  of  that  life,' 
and  from  which  the  inference  that  an  assignee  of  a  party  must  have 
an  insurable  interest  seems  to  have  been  drawn,  we  think,  is  not 
strictly  accurate,  or  may  be  misleading.  An  insurable  interest  in 
the  assured  at  the  time  the  policy  is  taken  out  is  necessary  to  the 
validity  of  the  policy  ;  but  it  is  not  necessary  to  the  continuance  of 
the  insurance  that  the  interest  should  continue ;  if  the  interest 
should  cease  the  policy  would  continue,  and  the  insured  would  then 
have  an  insurance  without  interest.'* 

311.  In  Franklin  L.  Ins.  Co.  v.  Hazzard,^  in  Indiana,  the  Court 
followed  the  dictum  in  Stevens  r.  Warren,*  saying,  after  a  copious 
extract  from  the  same,  ^^  after  pretty  mature  consideration  we  have 
concluded  that  the  doctrine  announced  in  the  case  cited  from  Massa- 
chusetts is  the  true  doctrine."  And  the  later  case  of  Franklin  L. 
Ins.  Co.  V.  Sefton*  followed  the  rule  of  this  case.  In  the  Supreme 
Court  of  the  United  States,  in  Warnock  v.  Davis,^  the  authorities 
cited  by  Field,  J.,  in  support  of  his  remarks  are  Stevens  v.  Warren,* 
Franklin  L.  Ins.  Co.  v.  Hazzard,*  and  Cammack  v,  Lewis,^®  which 
last  case  was  cited,  however,  for  a  slightly  different  proposition. 
In  Missonri,^^  though  the  Supreme  Court  subse(|uently  decided  the 
contrary,  one  of  the  lower  Courts  followed  the  dictum  of  Stevens  v. 
Warren,  citing  it,  Franklin  L.  Ins.  Co.  v.  Hazzard,  and  Warnock  v. 
Davis."    In  Kansas,  the  cases  of  Franklin  L.  Ins.  Co.  v.  Hazzard,'* 

»  Stevens  r.  Warren,  101  MaAs.  564.  ^  104  u.  g.  775. 

«  138  lb.  24.  *  Supra, 

*  Supra*  •  Supra, 

*  Franklin  L.  Ins.  Co.  v,  Hazzard,  41  10  15  Wall.  643. 

Ind.  116,  which  was  followed  by  Frank-       ^^  Adams  v,  Nat.  Mut.  Ben.  Ass'n,  11 

liD  L.  Ins.  Co.  V,  Sefton,  53  Ind.  380.  Ins.  L.  J.  710  (Ky.). 

*  Supra,  ^  Supra, 

*  53  Ind.  380.  w  Supra, 
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and  Franklin  L.  Ins.  Go.  v.  Sefton,^  are  the  only  cases  relied  on,  as 
authorities  on  this  point,  in  the  leading  case  on  this  sabject  in  that 
State.*  In  Pennsylvania,  in  the  leading  case  of  Gilbert  v.  Moose,* 
and  in  Downey  v.  Hoffer,*  and  Keystone  Mut.  Benef.  Ass'n  v. 
Norris,*  no  new  authorities  are  cited.  In  Texas,  in  Price  v.  Knights 
of  Honor,*  the  Court  cited  as  authorities  for  this  point,  Stevens  v. 
Warren,  Warnock  v.  Davis,  Franklin  L.  Ins.  Co.  v.  Hazzard,  Frank- 
lin L.  Ins.  Co.  v.  Sefton,  Gilbert  v.  Moose,  Mo.  Val.  L.  Ins.  Co.  v. 
Sturges,^  and  stated  the  reasoning  therein  was  more  satisfactory 
than  that  given  for  the  opposite  rule  ;  and  the  later  case  of  Schon- 
field  V.  Turner*  followed  this.  In  Alabama,  in  Helmetag  v.  Miller,' 
none  except  the  above  authorities  are  relied  on. 

812.  It  has  also  been  held  that  even  where  the  assignee  has 
some  interest,  if  it  be  clearly  a  cover  for  a  wager,  the  assignee  can- 
not recover.*^  But  a  considerable  disproportion  between  the  debt 
and  amount  of  insurance  is  not  alone  necessarily  conclusive  of 
fraud.  Thus  in  Grant  v.  Kline,"  where  a  man  who  owed  his  brother- 
in-law  the  sum  of  $743,  a  part  of  which  was  for  premiums  on  other 
insurance  which  he  had  allowed  to  lapse,  insured  his  life  for  the 
latter  for  $8000,  and  paid  the  premiums,  it  was  held,  on  his  death 
within  a  year,  in  an  action  by  the  administrator  to  recover  the 
policy  money  paid  by  the  insurer  that  under  the  circumstances 
there  was  not  such  a  disproportion  between  the  two  amounts  as  to 
raise  a  presumption  of  a  wager,  as  the  sum,  with  compound  interest, 
might  equal  the  debt  during  the  continuance  of  the  life,  and  that 
the  fact  of  death  within  that  time  was  not  material.  In  Brown  v. 
Mansus,^'  an  assignment  by  a  father  to  the  mother  of  his  illegitimate 
child  for  its  support  was  thought  to  disclose  sufficient  interest. 
Providing  a  home  and  care  by  relatives  to  a  childless  woman,  living 
apart  from  her  husband,  is  sufficient.^ 

'  Supra.  by  Ala.  Gold  L.  Ins.  Co.  r.  Mobile  Mnt. 

s  Mo.  Val.  L.  Ins.  Co.  v,  Sturges,  18  Ins.  Co.,  81  Ala.  329,  citing  no  aathor- 

Kau.  93.     S«e  also  Mo.  Val.    L.  Ins.  \iy   but   Helmetag  v.   Miller,   on  this 

Co.  V.  McCrum,  36  Kan.  146.  point ;  Heusner   v.  Mat.    L.  Ins.  Co., 

5  104  Pa.  St.  74.  47  Mo.  Ap.  336. 

*  110  Pa.  St.  109.  »o  Cammack  ».  L*jwis,  15  Wall.  643. 
»  115  Pa.  St.  446.                                         "  115  Pa.  St.  618. 

6  68  Tex.  361.  «  5  Atlan.  R.  768  (N.  H.). 

^  Su/>ra.  ^  Fitzgerald  v.  Hart.  L.  &  Annaitj 

>  75  Tex.  324.  Ins.  Co.,  13  Atlan.  R.  673  (Conn.). 

•  76  Ala.  183,   which  was   followed 
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It  has  been  decided  in  Pennsylvania  that  the  purchaser  for  value 
of  the  policy,  with  knowledge  of  the  wager,  cannot  invoke  the  aid 
of  the  Court  to  recover  from  the  fraudulent  assignor  the  considera- 
tion money  paid  for  the  assignment.^ 

813.  In  those  States  which  hold  that  any  interest  is  sufficient  to 
support  a  life  policy,  provided  it  be  not  a  cover  for  a  wager,  it  be- 
comes essential  to  ascertain  whether  policies  assigned  to  creditors 
are  merely  assigned  as  security  for  a  loan,  in  which  case  the  surplus 
will  go  to  the  debtor's  representatives,  or  whether  they  are  assigned 
with  the  intention  that  the  creditor  shiall  not  subsequently  account 
to  the  debtor's  estate,  in  which  latter  case  the  creditor  is,  of  course, 
entitled  to  the  whole  fund,  even  though  it  exceed  the  debt.'  The 
c|uestion,  as  in  policies  originally  taken  out  by  creditors,  is,  of 
course,  the  intention  of  the  contract,  and  it  has  been  held  that  the 
Court  will  examine  the  surrounding  circumstances  to  discover  what 
the  intent  is.'  It  has  been  held,  however,  that  a  mortgagor  who 
becomes  bankrupt  and  continues  to  pay  premiums  is  entitled  to 
repayment  of  the  premiums  with  interest  out  of  the  policy  moneys, 
as  they  are  in  the  nature  of  salvage  moneys.*  In  Pennsylvania, 
one,  neither  a  relative  nor  creditor,  cannot,  as  beneficiary  in  a 
policy  taken  by  one  whom  the  beneficiary  had  agreed  to  support 
and  for  the  object  of  reimbursement,  retain  more  of  the  policy 
moneys  than  is  necessary  to  reimburse  him  for  actual  outlays, 
though  the  beneficiary  has  paid  all  the  premiums,  but  the  balance 
roust  go  to  the  estate  of  the  insured.* 

»  Blattenberger  r.  Holman,  103  Pa.  575;  Shaak  y.  Meily,  26  W.  N.  C.(Pa.) 

St.  555.  569  ;    Swick  v.  Home  L.  Ins.  Co.,  2  Dil. 

'  See  Holland  r.   Smith,   6  Esp.  11 ;  160  (E.  D.  Mo.).     See  ante,  §  189  et  Mq. 

Courtenajr  r.  Wright,  2  Giff.  337  ;  Mor-  »  Lake  v.   Brutton,  8  DeG.  M.  &  G. 

land  P.  Isaac,    20  Bear.  389  ;    Lea  v,  440 ;    Lindsay   r.   Barmcotte,  23  Scot. 

Hinton,  5  DeG.  M.  &  G.  823  ;    Watson  Jur.  315  ;    Marquess  of  Queensbury  v, 

V.  Brutton,   Ellis  on  Insurance,    155  ;  Scot.  Un.  Ins.  Co.,  1  C.  S.  C.  (2d  Ser.) 

Adam  v.   Aberdeen  Assur.  Co.,  10  C.  1203;    Ball    v.    Ball,  11   Ir.  Eq.   370: 

J*.    C.    (2d    Ser.)    722;    Marquess   of  Catland  r.  Hoyt,  78  Me.  355 ;    King  r. 

Queensbury  v.  Soot.  Un.  Ins.  Co.,  1  C.  Van  Vleck,40  Hun  (N.  Y.),  68. 

S.  C.  (2  Ser.)  1203;    Araick  v.  Butler,  *  Shearman  r.  Brit.  Empire  Mut.  L. 

Ill  Ind.  578 ;  Stokes  v.  Coffey,  8  Bush  Assur.  Co.,  14  Eq.  Cas.  4. 

(Ky.),533;  Catland  r?.  Hoyt,78Me.  355;  »  Dnngan  v.  Mut.  Ben.  L.  lus.  Co., 

Wright  r.  Mut.  Benef.  L.  Ass'n,   118  46  Md.  469. 
N.  Y.  237 ;  Smith  v,  Packard,  19  N.  H. 
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314.  Besides  ascertaining  whose  the  policy  is,  it  is  of  course 
essential  to  learn  precisely  what  debt  is  intended  to  be  secured.  In 
De  Coursey  v.  Johnson,*  where  A.  and  his  wife  assigned  a  policy 
on  A.'s  life  for  her  to  secure  his  note,  and  provided  in  it  for  the 
sale  of  the  policy  at  public  or  private  sale  to  pay  the  note  and  ex- 
penses, it  was  held  this  would  not  include  counsel  fees.  If,  at  or 
just  after  an  assignment  of  a  mortgage  to  a  creditor,  a  policy  be  as- 
signed, the  presumption  would  be  it  is  for  the  mortgage  debt.*  For 
decisions  as  to  whose  the  surplus  is  on  assignments,  where  nothing 
is  said,  or  where  the  policy  is  transferred  as  collateral  generally 
and  there  is  not  an  express  understanding  to  authorize  the  assignee 
to  apply  the  insurance  to  any  other  debt ;  and  for  cases  arising  on 
the  question  of  what  advances  were  intended  to  be  covered  by  the 
deposits  of  policies  for  advances,  the  reader  is  referred  to  the  cases 
in  the  note.*  In  New  York,  on  a  mortgage  of  a  life  policy  to  secure 
a  note,  with  a  reservation  of  the  right  to  redeem  to  "  the  undersigned 
or  his  personal  representatives,"  as  the  debtor  had  a  reasonable  time 
within  which  to  redeem  after  the  '*  law  day"  had  passed  before  a 
foreclosure  sale,  which  privilege  went  to  his  representatives,  it  was 
held  the  mortgagee's  acceptance  of  the  policy  money  on  the  mort- 
gagor's death,  without  taking  steps  to  cut  off  the  right  to  redeem, 
was  a  satisfaction  of  the  debt ;  and  this  would  obviate  a  resort  to 
redeem  on  the  part  of  the  mortgagor's  representatives,  and  therefore 
entitled  the  latter  to  the  surplus  of  the  policy  money  had  and 
received.*  A  policy  which  provided  for  an  avoidance,  except  to  the 
extent  of  a  bond  fide  interest  vested  in  any  other  person  for  a  suffi- 
cient consideration,  was  held  valid  up  to  the  debt  where  the  com- 
pany itself  makes  an  advance  as  any  third  party ;  for  the  exception 
was  inserted  to  make  the  policy  more  valuable,  and  therefore  the 
company  must  use  this  security  in  lieu  of  other  security  they  might 
have,  as  the  insured's  estate  is  entitled  to  the  benefit  of  the  ex- 
ception.'   An  extremely  interesting  point  arose  in  Salt  v.  Marquess 

1  134  Pa.  St.  328.  selfooi's   Est.,  13  Eq.  Cas.   327.    See 

«  Buckley  v.  Garrett,  60  Pa.  St.  333.  also  Levy  ».  Taylor,  66  Tex.  652. 

»  See  Ede  v.  Knowles,  2  Y.  &  C.  Ch.  *  King  f.  Van  Fleck,  40  Hun  (N.  Y.), 

172  ;  Ex  parte  Whitbread,  19  Vea.  209  ;  68. 

Ex  pane  Kensington,  2  Ves.  &  B.  79 ;  *  White  v,  Brit.  Empire  Mut.  L.  As- 

Talbot  V.  Frere,  9    Ch.  D.  568;  Man-  sur.  Co.,  7  Eq.  Cas.  394. 

gham  V,  Ridley,  8  L.  T.  n.  s.  309  ;  Ha- 
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of  Northampton.*  A.  advanced  £1000  to  B.  on  the  security  of  a 
reversionary  interest  to  which  B.  was  entitled,  provided  the  latter 
should  survive  C,  and  the  lender  insured  B.'s  life  against  that  of  C. 
in  the  sum  of  £34,600  in  the  lender's  office,  and  provided  for  pre- 
miums down  to  B.'s  death.  The  reversion  was  charged  with  the 
principal,  the  premiums,  and  compound  interest,  etc.  There  was  a 
stipulation  that  if  B.  should  die  during  the  lifetime  of  C.  the  lender 
company  should  be  absolutely  entitled  to  the  policy  money  ;  and  B. 
did  die  in  C.'s  lifetime.  The  Court  held  that  the  stipulation  was 
void,  and  that  B.'s  administrator  could  redeem  the  policy  money ; 
for  the  contract  was  that  the  policy  was  mortgaged  to  the  lender  as 
security,  and  was  B.'s  property,  subject  to  a  charge  ;  therefore,  in 
accordance  with  the  equitable  doctrine  against  fettering  a  raort. 
gagor's  right  of  redemption,  B.'s  administrator  could  redeem  after 
deducting  any  sum  due,  expenses,  etc. 

315.  Where  a  contingent  interest  is  assigned  to  secure  in  part  a 
debt  exceeding  the  value  of  the  interest,  and  the  assignee  insured 
against  the  contingency,  on  the  debtor's  bankruptcy  the  sum  received 
must  be  deducted  from  the  proofs  of  debt.*  And  where  a  debtor  pro- 
cures a  policy  on  his  life  for  a  creditor  and  pays  the  premiums  up  to 
bankruptcy,  the  value  of  a  paid-up  policy  on  a  surrender  being  x,  and 
the  cash  value  of  surrender  at  the  bankruptcy  Y,  the  creditor  was 
held  entitled  to  a  dividend  from  the  estate  equal  to  the  proofs  of 
debt,  less  the  cash  value  of  the  policy  as  surrendered.*  It  has  been 
held  in  Indiana  that  an  assignee  of  a  life  policy,  taken  as  collateral, 
does  not  waive  the  right  to  the  policy  by  claiming  against  the  dece- 
dent's estate,  the  claim  not  being  a  lien  on  the  estate  nor  enforce- 
able by  execution.* 

In  Kerr's  Policy,*  a  policy  deposited  to  secure  a  simple  contract 
debt,  without  agreement  as  to  interest,  the  creditor  paying  the  pre- 
miams  down  to  the  death  of  the  debtor,  was  held  charged  with 
interest  at  4Z.  per  cent.,  as  well  as  the  debt  and  premiums. 

>  [1892]  A.  C.  1 ;  Marquess  of  North-  *  Hight  v.  Taylor,  97  Ind.  392. 

ampton  r.  Pollock,  45  Ch.  D.  190.  «  38  L.  J.  Ch.  539.     See  also  Sande- 

*  iurpaWe  Andrews,  2  Rose, 410.  See  man  i;.  Shepherd,  15  C.  S.  C.  (1st  Ser.) 
Kinggford  v.  Swinford,  7  W.  R.  663.  416. 

*  Re  Newlaod,  6  Ben.  (S.  D.  N.  Y.) 
341 
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316.  It  would  seem  to  be  immaterial  that  the  debtor  never  paid 
the  premiums  charged  to  him,^  as  on  repayment  of  the  debt  the 
policy  would  be  returned  only  after  a  deduction  for  the  premiums 
paid  by  the  creditor.* 

817.  When  the  sale  of  a  contingent  or  reversionary  estate  ia  set 
aside  for  an  unfair  price  paid  by  the  vendee,  or  as  an  improvident 
bargain  by  a  youthful  heir,  the  right  to  the  policy  money  would 
usually  depend  upon  whether  the  policy  was  kept  up  as  a  part  of  the 
contract,  or  whether  the  vendee  had  kept  it  up  on  his  own  account.' 
Where  a  sale  of  an  equity  of  redemption  in  a  reversionary  interest, 
belonging  to  the  mortgagor  with  two  policies  on  his  life,  was  set 
aside  because  the  price  was  below  its  value,  and  the  purchaser  had 
allowed  the  policies  to  lapse  and  substituted  a  new  one,  the  vendor 
was  allowed  to  adopt  the  substituted  policy  on  redeeming.^ 

318.  In  certain  jurisdictions,  however,  the  assignee  of  a  life 
policy  on  the  debtor's  life  is  only  allowed  to  recover  up  to  the  debt 
and  disbursements,'  and  then  the  amount  of  the  debt  is  the  only 
question  to  consider.  Where  A.  advances  money  to  pay  the  pre- 
miums on  a  policy  on  B.'s  life,  taking  the  policy  as  security,  in 
which  A.'s  wife  is  made  one  of  the  payees,  it  was  held  that  the 
latter  had  no  beneficial  interest  except  as  trustee  for  A.'s  advances.' 
In  Crotty  v,  Un.  Mut.  L.  Ins.  Co.,^  where  the  insurer  agreed  on  B.'s 
death  to  pay  to ''  A .,  his  creditor,  if  living,  if  not,  then  to  the  said  B.'s 
executors,"  it  was  held  the  phrase  meant  that  the  creditor  should  be 
paid  if  he  was  a  creditor  at  B.'s  death,  and  that  if  a  sufficient  time  had 
elapsed  between  the  issue  of  the  policy  and  B.'s  death  as  would  war- 
rant an  assumption  that  the  debt  had  been  paid,  the  creditor  must  show 
the  then  existence  of  his  debt.  In  California,  where  the  holder  of  a 
policy  deposited  as  collateral  sues,  it  was  held  that  the  insurer  cannot 
raise  the  question  of  the  debt,  for  being  a  mere  deposit^  the  holder 
may  recover  as  trustee  for  the  insured,  and  is  not  a  technical  assignee.' 

1  Morland   r.  Isaac,  20   Beav.  389  ;  &  Stoelker  v.  Thornton,  88  Ala.  241 : 

Rwon  ».  Wilkerson,  3  Sneed  (Tenu.),  Cawthon  u.  Perry,  76  Tex.  383;  Lewjr 

565.  V.  Gilliard,  76  Tex.  400. 

<  lb.  c  McDonald  v.  Humphries,  19  S.  W. 

s  See   Bromley  v.    Smith,  26   Beav.  234  (Ark.). 

644;  Foster  v.  Roberts,  7  Jar.  h.  s.  ^  144  U.  S.  621. 

400 ;  Pennell  v,  Millar,  23  Beav.  172.  >  Curtiss  t;.  ^Etua  L.  Ins.  Co.,  90  Cal. 

*  Nesbitt  r.  Berridge,  4  DeG.,  J.  &  245. 
S.  45. 
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819.  In  those  Courts  which  hold  that  the  assignee  must  have  an  in- 
surable interest,  it  has  been  held  if  the  insurer  voluntarily  pays  an 
assignee  who  does  not  possess  such  interest,  that  the  insured's  repre- 
sentatives cannot  complain,  for  the  policy  in  such  a  case  is  a  gift  to 
the  assignee,  in  which  the  insured's  representatives  can  have  no 
concern.*     Though  some  Courts  think,  on  some  ground  or  other  of 
public  policy,  that  if  the  insurer  pays  the  assignee  on  a  wagering 
policy,  the  insured's  representative  should  be  entitled  to  recover  the 
policy  money  in  a  suit  against  such  assignee  on  offering  to  reim- 
burse the  latter  for  his  expenses.'     In  Michigan,  by  statute,  the 
representative  of  the  insured  takes  the  proceeds  of  a  wager  policy.' 
And  the  representative  would  have  the  burden  of   showing   the 
assignee's  title  rested  on  a  bet.^     But  under  such  circumstances  the 
insured's  representative  must  stand  or  fall  on  the  insured's  title. 
Thus,  where  the  beneficiary  with  interest  assigns  to  one  without 
interest,  and  the  insurer  pays,  the  insured's  representative  cannot 
recover  from  the  assignee,  as  the  title  to  the  policy  would  be  in  the 
beneficiary,  and  in  any  event  he  alone  could  recover.^     In  Kansas, 
on  an  assignment  of  a  policy  by  a  beneficiary  to  one  without  interest, 
who,  finding  at  the  termination  of  the  life  he  could  not  recover 
returned  the  policy  to  the  beneficiary,  writing  *' cancelled"  over  the 
assignment,  it  was  held  that  the  assigned  policy  was  void  even  in  the 
hands  of  the  beneficiary,  as  the  whole  transaction  was  against  public 
policy.*     Where  the  insurer  pays  voluntarily  into  Court,  in  a  contest 
between  two  assignees,  the  Federal  Court  awarded  the  fund  to  him 
whom  it  considered  to  have  a  superior  claim  on  the  facts  presented.^ 
320.  The  consideration  of  an  assigtiment,  so  far  as  the  insurer  is 
concerned,  may  be  considered  to  be  the  promise  by  the  insured  or 
assignee  to  receive  future  premiums  or  to  retain  those  paid,  though 

1  Stoelker  v.  Thornton,  88  Ala.  241.  >  Hoffinan  r.  Hoke,  122  Pa.  St.  377. 

*  See  Qilbert  r.  Moose,  104  Pa.  Si.  6  Mo.  Val.  L.  Ins.  Co.  v.  McCrum,  36 

74;  Downey  v.  Hoffer,  110  Pa.  St.  109  ;  Kan.  146. 

Roth  17.  Katterman,  112  Pa.  St.  251  ;  ^  See  Garland  r.  Ins.  Co.  of  N.  A.,  U 

Wegman  v.  Smith,  16  W.  N.  C.  (Pa.)  Brad.  (111.)  571 ;  New  Kng.  M.  Ins.  Co. 

186;  Stambangh  r.  Blake,  22  W.  N.  v.  Dewolf,  8  Pick.  (Mass.)  56;  Shear- 

C.   (Pa.)   407;    Price    v.    Knights   of  man  ».  Niag.  F.  Ins.  Co.,  46  N.  Y.  526  ; 

Honor,  68 Tex.  361  ;  Cammack  i/'.  Lewis,  Pierce  v.  Nashaa  P.  Ins.  Co.,  50  N.  H. 

l.*)  Wall.  643.  297;  Demill  r.  Hart.  Ins.  Co.,  4  Allen 

»  Smith  V.  Pinch,  80  Mich.  332.  (N.  B.),  341. 

«  Uuig  r.  Eisenhart,  127  Pa.  St.  59. 
SeeShaak  r.  Meily,  26  W.  N.  C.  569. 
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the  point  is  not  very  material.^  On  an  assignment  of  a  policy  in 
respect  of  property  by  way  of  collateral  before  a  loss,  which  is  in 
the  nature  of  an  assignment  of  the  money  due  on  a  future  loss,  and 
even  where  the  contract  itself  is  assigned  as  collateral,  whether  the 
insurer  assents  or  not,  the  assignee  would  take  the  policy  subject  to 
prior  equities.'  And  so  would  a  payee  of  a  policy  who  is  really  an 
appointee  or  assignee  of  the  fund  receivable  on  the  loss.'  In  an 
assignment  after  the  loss,  on  the  same  principle,  the  assignee  would 
take  subject  to  prior  equities.^  Where  the  insurer  assents  to  the 
assignment,  not  of  the  fund,  but  of  the  contract  on  an  alienation  of 
the  subject-matter  of  insurance,  whereby  the  assignee's  interest  in 
realty  ceases,  a  new  contract  between  the  insurer  and  insignee  is 
created,  though  subject  to  the  conditions  of  the  original  one,  and  it 
has  been  held  a  prior  breach  of  the  assignor,  unknown  to  the 
assignee,  will  not  prevent  a  recovery  on  the  policy.*  In  Stormes  ». 
Can.  Farmers'  Mut.  Ins.  Go.,^  it  was  held  the  non-payment  of  a 
cash  premium  note  by  the  original  insured  in  a  mutual  company, 
after  an  assent  by  the  company  to  the  assignment,  could  not  be  set 
up  against  the  assignee,  or  alienee,  the  note  being  current  at  the 
assignment,  and  the  assignee  not  aware  of  its  existence.  This  con- 
clusion was  based  on  the  wording  of  the  Canada  Acts  relative  to 
mutual  companies,  though  perhaps  it  may  be  cited  as  generally  affir- 
mative of  the  principle.  In  Ellis  v.  State  Ins.  Co.,'  and  Ins.  Go. 
of  N.  A.  V,  Garland,®  the  breach  of  the  assignor,  which  continued 

I  Conn.  Mut.  L.  Ins.  Co.  r.  Fisher,  *  Matthews  v.  Gen.  Mut.  Ins.  Co.,  9 

30  Fed.  R.  662  (E.  D.  Mo.).  La.  An.  590 ;  Bonenfant  v.  Amer.  K. 

'  See  Bergsou  v.  Builders'  Ins.  Co.,  Ins.   Co.,   76    Mich.    653 ;    Archer    r. 

3S  Cal.   541 ;    Merrill    v.   Farmers'  &  Merch.  k  Mfrs.  Ins.  Co.,  43  Mo.  434. 

Mechan.  Mut.  F.  Ins.  Co.,  4S  Me.  2S5  ;  ^  Garland  v.  Ins.   Co.  of  N.  A.,  9 

Barrett  v.  Un.  Mut.  F.  lus.  Co.,  7  Cush.  Brad.  (111.)  571 ;  Ellis  v.  Council  Rlaffs 

(Mass.)  175  ;  F.  Ass'n  v.  Flournejr,  19  Ins.  Co.,  64  Iowa,  507 ;  Continen.  lus. 

8.  W.  793  (Tex.)  ;  Reed  r.  Mut..F.  Ins.  Co.  v.  Munns,  120  Ind.  30  ;  Barnes  r. 

Co.,  54  Vt.  413  ;  Kanadj  o.  Gorr  Dis-  Un.  Mut.  F.  Ins.  Co.,  51  Me.  110 ;  Cum- 

triot  Mut.  F.  Ins.  Co.,  44  U.  C.  Q.  B.  niings  i;.  Cheshire  Mut.  F.  Ins.  Co.,  55 

261 ;  Chidholm  v.  Provin.  Ins.  Co.,  20  N.  H.  457  ;  Sherman  v.   Fair,  2  Spear 

U.  C.  C.    P.    11;   though   apparently  (S.  C),  647  ;  Ellis  v.  Ins.  Co.  of  N.  A., 

Charleston  Ind.  G.  Trust  Co.  v.  Neve,  32  Fed.  R.  646  (S.  D.  Iowa).     See  111. 

2  MoM.  (S.   C.)   237|  is  to  the  con-  City  F.  Ins.  Co.  v.  Marks,  45  III.  4^(2. 

trary.  «  22  U.  C.  C.  P.  76. 

>  Bidwell  V.  St.  Louis  Floating  Doik  i  6S  Iowa,  578. 

&  Ins.  Co.,  40  Mo.  42  ;  Venner  t;.  Sun.  •  108  111.  220. 
L.  lus.  Co.,  17  Duv.  (Can.)  394. 
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to  exist  after  the  assignment,  was  held  to  be  fatal,  on  the  ground 
that  the  assignee  took  the  policy  subject  to  the  original  conditions, 
and,  therefore,  a  breach,  as  an  incumbrance,  or  vacancy,  originally 
caused  by  the  assignor,  and  which  was  continued  by  the  assignee, 
was  clearly  an  avoidance.  And  when  the  policy  is  issued  by  a 
mutual  company  the  assignee  will  be  presumed  to  have  the  assignor's 
knowledge  of  the  by-laws,  though  not  incorporated  in  the  policy.* 
But  if  the  policy  is  void,  as,  for  example,  for  want  of  insurable 
interest  or  for  being  ultra  vires,  the  insurer's  assent  to  a  subsequent 
assignment  will  not  confirm  the  contract  anew  to  the  assignee  ;  for 
in  such  a  case  there  is  no  contract  to  pass,  and,  therefore,  nothing 
to  confirm.'  The  assignee  of  a  life  policy  obviously  takes  it  subject 
to  prior  equities.* 

321.  In  an  assignment  of  a  policy  in  respect  of  property  as 
collateral,  with  the  insurer's  assent,  to  a  pledgee  or  mortgagee, 
either  with  or  without  the  subject,  not  as  an  assignment  of  the  con- 
tract, but  as  an  assignment  of  the  fund  only,  there  is  no  doubt  that 
a  future  breach  by  the  mortgagor  or  pledgeor  will  avoid ;  the  contract 
is  not  assigned,  and  one  of  the  parties  to  it  has  committed  a  breach. 
But  where  the  contract  of  insurance  is  itself  assigned  as  collateral 
to  one  with  an  insurable  interest,  it  has  been  contended  that  the 
subsequent  breach  of  the  mortgagor  or  pledgeor  will  not  avoid  the 
policy  in  the  hands  of  the  assignee,  on  the  ground  that  it  is  a  new  con- 
tract with  a  new  insurable  interest.  In  New  York,  in  Traders'  Ins. 
Co.  V.  Robert,^  it  was  held,  on  an  assignment  of  the  policy  to  the 
mortgagee,  that  the  subsequent  acts  of  the  mortgagor  did  not  affect 
the  policy  in  the  hands  of  the  mortgagee.  After  that  judgment  in 
his  favor  the  mortgagee  foreclosed  the  mortgage,  and  the  Court 
restrained  the  mortgagor  from  issuing  execution  against  the  insur- 
ance company  to  recover  the  insurance  money  due  the  mortgagee 

1  Miller    v.    Hillsborough    Mut.    F.  St.  Louis  Mut.  F.  Ins.  Co.,  32  Mo.  Ap. 

Aas'n,  42  N.  J.   Eq.  459;    Burger  v,  302. 

Farmers'  Mut.  Ins.  Co.,  71  Pa.  St.  422.  »  Mitchell  v.  Mut.  L.  Ins.  Co.,  cited 

*  Eastman  v.  Caroll  Co.  Mut.  F.  Ins.  Bliss  on   Insurance,    §   332  ;    Scottish 

Co.  45  Me-  307 ;  Merrill  v.  Farmers'  &  Widow's  Fund  u.  Buist,  3  C.  S.  C.  (4 

Mechan.  Mut.  F.  Ins.  Co.,  48  lb.  285 ;  ser.)    1078 ;    Scot.    Equit.    L.    Assnr. 

Cit.  F.  Ins.,  Etc.,  Co.  r.  Doll,  35  Md.  Soc.    v.  Buist,  4  C.  S.    C.    (4th   ser.) 

89;    McClusky   r.    Providence   Wash.  1076. 

Ini.  Co.,  126  Mass.  306  ;  Froehly  v.  N.  *  9  Wend.  (N.  Y.)  404. 
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by  virtue  of  the  judgment  obtained  by  the  mortgagee  against  it. 
The  judgment  against  the  insurance  company  in  favor  of  the  mort- 
gagee, as  assignee  of  the  policy,  was  unappealed  from,  but  the  stay 
of  execution  was  appealed  from  and  the  order  to  stay  was  reversed 
in  the  Court  of  Errors  and  Appeals.^  In  delivering  the  opinion. 
Senator  Edwards  said,  "  Both  parties  have  submitted  to  the  correct- 
ness of  the  judgment  of  affirmance  of  the  Supreme  Court,'  and  as 
neither  of  them  had  brought  a  writ  of  error  upon  that  judgment  it 
cannot  be  reviewed  by  this  Court.  We  are  to  consider  it  what  the 
records  of  the  Supreme  Court  showed  it  to  be,  a  valid  judgment." 
But  while  the  judgment  of  the  case  of  Traders'  Ins.  Co.  v.  Robert 
was  not  reversed,  the  principles  upon  which  it  rested  apparently 
were ;  as  on  the  assumption  that  the  judgment  unappealed  from  was 
valid,  the  Court  of  Errors,  reversing  the  other  judgment  of  the 
Supreme  Court,  allowed  execution  to  issue  by  the  mortgagor,  while 
in  the  Supreme  Court  the  Chief  Justice  had  expressly  stated  the 
mortgagor  had  no  interest  in  the  policy.'  Tillou  v.  Kingston  Mut. 
Ins.  Co.*  followed  the  principle  of  the  Traders'  Ins.  Co.  v.  Robert, 
and  what  is  considered  to  be  that  of  the  second  case  of  Robert  v. 
Traders'  Ins.  Co.  But  in  Buffalo  Steam  Engine  Works*  v.  Sun 
Mut.  Ins.  Co.,  the  doctrine  of  Tillou  v,  Kingston  Mut.  Ins.  Co.  and 
Traders'  Ins.  Co.  v.  Robert  was  entirely  repudiated,  the  Court  holding 
that  the  mortgagee,  who  was  assignee,  was  affected  by  the  acts  of 
the  mortgagor  in  breach  of  the  conditions  of  the  policy  subsequent 
to  the  assignment,  as  there  was  no  contract  with  the  assignee.  It 
follows,  then,  that  the  dicta  of  the  Judges  and  the  decisions  in  the 
lower  Courts  of  New  York,  which  were  rendered  between  Traders' 
Ins.  Co.  V.  Robert,  and  Buffalo  Steam  Engine  Works  t;.  Sun  Mut. 
Ins.  Co.,  and  which  followed  the  principle  of  the  former  case,  are 
no  longer  authorities  in  that  State.^ 

1  Robert  v.   Traders'    Ins.    Co.,   17  *  17  N.  Y.  401.      See  also  Grosveuor 

Wend.  (N.  Y.)  631.  v.  Atlantic  F.  Ins.  Co.,  17  N.  Y.  391. 

>  /.  e.,\u  Traders*  Ins.  Co.  i;.  Robert,  ^  See  Bo)rnton   v.   Clinton  k  Esst^x 

9  Wend.  (N.  Y.)  404.  Mat.  Ins.  Co.,  16  Barb.  (N.  Y.)  354; 

*  See  remarks  of  Pratt,  J.,  in  Buffalo  Allen  v,  Hudson  River  Mut.  Ins.  Co., 
Steam  Engine  Works  v.  Sun  Mut.  Ins.  19  lb.  442  ;  Couover  v.  Mat.  Ins.  Co.,  1 
Co.,  17  N.  Y.401.  Com.  (N.  Y.)  290;  Murdock  p.  Ch«- 

*  5  N.  Y.  405.  naiigo  Co.  Mut.  Ins.  Co.,'  2  lb.  210. 
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322.  In  Illinois/  Minnesota,*  Pennsylvania,*  Rhode  Island,* 
Texas,*  Wisconsin,*  the  Federal  Court, ^  and  possibly  Georgia,®  the 
rule  of  the  modem  New  York  cases  prevails.  In  Canada,  under  the 
more  recent  legislation  the  subsequent  breach  of  the  mortgagor 
apparently  will  avoid  a  policy  assigned  with  the  insurer's  assent.* 
Though  it  was  held  before  this  legislation  took  place  that  the  grantee 
of  the  mortgage  and  policy,  with  the  insurer's  assent,  under  the 
statutes  then  existing,  would  be  unaffected  by  the  future  breach  of  the 
mortgagor."  In  Massachusetts,  in  Foster  v.  Equitable  Mut.  F.  Ins. 
Co.,"  Tillou  V.  Kington  Mut.  Ins.  Co.  was  cited  with  approval,  and 
the  mortgagee  was  held  unaffected  by  the  mortgagor's  acts,  where 
the  mortgagee  on  the  assignment  gave  a  written  promise  to  pay  the 
future  assessments,  and  agreed  that  the  property  should  be  subject 
to  the  same  lien  for  assessments  as  before.  But  in  Edes  v.  Hamilton 
Mut.  Ins.  Co.,'*  a  subsequent  breach  on  the  part  of  the  mortgagor  was 
held  to  avoid  where  the  assignee  had  made  no  new  engagement,  as 
in  the  preceding  case,  with  the  insurer.  In  Maine,"  New  Hampshire," 


>  111.  Mat.  F.  Ins.  Co.  r.  Fix,  53  111.  Ins.  Co.,  7  Amer.  L.  R.   (0.  S.)  661; 

151,  distinguishing  New  Kng.  F.  &  M.  Friemansdorf  t;.  Watertowu  Ins.  Co.,  1 

Ins.    Co.    p.    Wetmore,    32    111.    221,  Fed.  R.  68  (N.  D.  111.), 

which   cites  Tillou   v.  Kingston   Mat.  ^  Grant  u.  Ala.  Gold.  L.  Ins.  Co.,  76 

Ins.  Co.,  suprat  and  contains  certainly  Ga.  575. 

a  dictum  to  the  contrary.     See  also  >  Mechan.  Building,  Etc.,  Soc.  r.  Gore 

Home  Mut.  F.    Ins.  Co.  r.  Hauslein,  District  Mat.  F.  Ins.  Co.,  3  Ont.  Ap. 

60  111.  521.  151,  reversing  40  U.  C.  Q.  B.  220.     See 

'  Newman   v.   Home    Ins.    Co.,    20  Smith  v.   Niagara   District  Mut.    Ins. 

Minn.  422.  Co.,  38  U.  C.  Q.  B.  570;  Kanadj  u. 

*  State  Mat.  F.  Ins.  Co.  v.  Roberts,  Gore  District  Mut.  F.  Ins.  Co.,  44  lb. 
31   Pa.  St.  438,  repudiating  the  older  261. 

New    York    authorities   and    those  of  *^  See  Burton  v.  Gore  District  Mut.  F. 

South  Carolina  ;  Lycoming  F.  Ins.  Co.  Ins.  Co.,  12  U.  C.  Ch.  156. 

c.  Storrs,  97  Pa.  St.  354.  "  2  Gray  (Mass.),  216. 

*  Hozsie  V.  Providence  Mut.  F.  Ins.  ^  3  Allen  (Mass.),  362. 

Co.,  6  R.  I.  517  ;  Hazard  v.  Franklin  >'  Pollard  v.  Somerset  Mut.  F.  Ins. 

Mnt.  F.  Ins.  (>>.,  7  lb.  429.  Co.,  42  Me.  221  ;   following  the  New 

^  See  Swenson  v.  Sun  F.  Office,  68  York  cases,  since  overruled. 

Tex.  461.  ^«  Barnes  v.  Union  Mut.  F.  Ins.  Co., 

*  Pupke  V.  Resolute  F.  Ins.  Co.,  17  45  N.  H.  21  citing  the  above  overruled 
Wis.  378.  New  York  cases.     See  also  Rollins  o. 

^  Carpenter    v.    Providence    Wash.  Columbian  Ins.  Co.,  25  N.  H.  200. 
Ins.  Co.,  16  Pet.  495 ;  Bilson  t\  Mauf. 
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and  South  Carolina,^  the  rule  of  the  older  New  York  decisions  is 
asserted." 

323.  In  any  event,  the  payee  of  the  policy,  being  in  no  sense  the 
assignee  of  the  contract,  is  affected  by  the  subsequent  acts  of  the 
insured.'  In  Lower  Canada,  however,  the  payee  apparently  is  not 
affected  by  the  subsequent  acts  of  the  insured.*  Subsequently  in 
Massachusetts,  a  statute^  has  been  passed  to  the  effect  that  if  a 
*'  policy  shall  be  made  payable  to  a  mortgagee  of  the  insured's  real 
estate,  no  act  or  default  of  any  person  other  than  such  mortgagee 
or  his  agents  or  those  claiming  under  him,  shall  affect  such  mortga> 
gee's  right  to  recover  in  case  of  loss  on  such  real  estate."  And  it 
has  been  held  that  a  subsequent  conveyance  by  the  mortgagor  after 
he  had  taken  an  insurance,  loss  payable  to  the  mortgagee,  may  de- 
feat his  right  to  recover,  though  it  does  not  affect  the  latter.* 

324.  It  frequently  occurs  that  the  mortgagee,  when  payee  or  as- 
signee, makes  a  special  stipulation  with  the  company  so  as  to  protect 
himself  against  the  acts  of  the  mortgagor,  which  is  valid  unless  the 
agreement  impairs  the  mortgagor's  contract.^    But  such  an  agreement 


^  Charleston  Ins.  &  Trn^t  Co.  v.  Neve, 
2  McM.  (S.  C.)  237.  citing  Robert  v.  Tra- 
ders' Ins.  Co.,  9  Wend.  (N'.  Y.)  404, 474 ; 
17  lb.  631. 

*  Leavitt  v.  Western  M.  &.  F.  Ins. 
Co.,  7  Rob.  (La.)  351. 

«  See  F.  Ins.  Co.  v.  Felrath,  77  Ala. 
194  ;  Contin.  Ins.  Co.  r.  Hulman,  92  111. 
145  ;  Brunswick  Savings  Institution  t;. 
Commercial  Uu.  Ins.  Co.,  68  Me.  313 ; 
Hale  V,  Mecban.  Mut.  F.  Ins.  Co.,  6 
dray  (Mass.),  169  ;  Loring  v.  Manf. 
Ins.  Co.,  8  lb.  28  ;  Franklin  Sav.  Inst. 
V.  Cent.  Mut.  F.  Ins.  Co.,  119  Mass. 
240 ;  Van  Buren  v,  St.  Joseph  Co.  Vil. 
F.  Ins.  Co.,  28  Mich.  398  ;  Oris  wold 
r.  Amer.  Cent.  Ins.  Co.,  1  Mo.  Ap. 
97 ;  Baldwin  v.  PhoDnix  Ins.  Co.,  60 
N.  H.  164 ;  Martin  v.  Franklin  F.  Ins. 
Co.,  38  N.  J.  L.  140  ;  Warbaase  v.  Sus- 
sex Co.  Mut.  Ins.  Co.,  42  lb.  203 ;  Lat- 
tau  V,  Royal  Ins.  Co.,  45  lb.  453;  State 
Ins.  Co.  V,  Maakens,  38  N.  J.  L.  564; 
Hine  i-.  Woolworth,  93N.  Y.  75 ;  Merwiu 
I'.  Star  F.  Ins.  Co.,  72  N.  Y.  603,  7  Hun. 

308 


659  ;  Hine  r.  Homestead  F.  Ins.  Co.,  29 
Hun  (N.Y.),  84;  Flaherty  i;.  GermaniaF. 
Ins.  Co.,  1  W.  N.  C.  (Pa.)  352;  Haga- 
man  v.  Allemauia  F.  Ins.  Co.^38  Leg. 
Int.  (Pa.)  375;  Brown  p.  Roger  Williams 
Ins.  Co.,  5  R.  1. 394;  Appleton  Iron  Co.  r. 
Brit.  America  Assur.  Co.,  46  Wis.  1 ;  Gil- 
lett  V.  Liv.  &  Lond.  &  Globe  Ins.  Co.,  73 
Wis. 203;  Carpenter  v.  Providence  Wash. 
Ins.  Co.,  16  Peters  495  ;  Friemansdorf 
w.  Watertown  Ins.  Co.,  1  Fed.  R.  68 
(N.  D.  111.);  Humphrey  v.  Hartford  F. 
Ins.  Co.,  9  Reporter,  106  (N.  D.  N.  Y.); 
Omnium  Securities  Co.  v.  Can.  F.  h.  M. 
Ins.  Co.,  1  Ont.  R.  494  ;  Livingstone  r. 
West.  Ins.  Co.,  16  U.  C.  Ch.  9  ;  Cor- 
mier 17.  Ottowa  Agricult.  Ins.  Co.,  4  P. 
&B.  (N.  B.)526. 

*  Black  V.  Nat.  Ins.  Co.,  24  L.  Can. 
.lur.  65.  See  Nat.  Assur.  Co.  r.  Har- 
ris, 5  Montreal,  Q.  B.  345. 

6  Pub.  Stat.  c.  119,  8.  139. 

6  Eliot  Five  Cents,  Ktc,  Bank  r.  Com- 
mercial Un.  Assur.  Co.,  142  Mass.  142. 

7  Hartford  F.  Ins.  Co.,  v.  A  loot  t,  97 
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must  be  made  before  the  act  of  the  mortgagor  has  caused  a  breach, 
for  'otherwise  the  mortgagee's  interest  would  not  be  part  of  the 
original  interest ;  or,  if  not,  there  must  be  a  fresh  consideration  to 
support  the   new  promise.*     Where  a  policy  to  a  mortgagee  as 
payee  provides  that  the  mortgagee's  interest  shall  not  be  affected  by 
an  alienation,  etc.,  if  the  assignment  of  a  mortgage  by  the  mort- 
gagee with  the  interest  in  the  policy  to  the  alienee  of  the  fee  should 
create  a  merger,  the  debt  being  extinguished,  the  alienee  could 
not  recover  on  the  policy."     Where  a  clause,  as  the  above,  existed, 
but  the  mortgagee  was  to  notify  of  any  known  increase  of  hazard, 
the  knowledge  of  a  breach  by  the  broker  who  acted  for  the  insured 
and  payee  will  be  imputed  to  both.*    Where  the  policy,  payable 
to  the  mortgagee,  was  to  be  good  notwithstanding  the  mortgagor's 
alienation,  but  was  made  forfeitable  for  failure  to  pay  assessments, 
which  the  mortgagee  undertook  to  pay  if  on  demand  the  mortgagor 
should  fail  to  do  so,  it  was  held  the  mortgagee  could  recover,  though 
the  policy  as  regards  the  mortgagor  had  become  forfeited  through 
a  failure  to  pay  the  assessment ;  on  the  ground  that  the  clause  of 
forfeiture  for  non-paying  of  assessments  only  applied  to  the  mort- 
gagor, and  that  the  mortgagee  was  evidently  intended  to  be  respon- 
sible for  him,  as  the  policy  was  designed  to  protect  the  mortgagee.* 
The  payee,  who  is  mortgagee,  is  protected  on  the  mortgagor's  fail- 
ure to  offer  proof  of  loss  within  the  proper  time,  or  to  pay  a  note, 
under  the  words  "  no  act  or  neglect"  of  the  mortgagor  shall  pre- 
judice the  mortgagee.*     Under  a  similar  clause  in  a  policy  payable 
to  a  trustee  of  the  mortgage,  the  taking  of  subsequent  insurances 
by  the  mortgagor  with  pro  rafd  clauses  cannot  affect  the  trustee.* 
Where  a  policy  had  the  subrogation  clause  in  favor  of  the  insurer, 
and  was  indisputable  as  to  the  mortgagee  as  to  the  breaches  of  the 
mortgagor,  it  was  held,  after  a  loss  and  the  assignment  to  the  in- 
surer of  the  mortgage  debt,  that  the  insurer  can  set  up  as  against  the 

lU.  441 ;  Ulster    Go.   Saving    Inst.  v.  *  Cole  v,  Germania  F.   Ins.  Co. ,  99 

Leake,  73  N.  Y.  161  ;  Springfield  F.  &  N.  Y.  36. 

M.  Ins.  Co.  p.  Brown,   1  lus.  L.  J.   57  *  Francis  v.  Butler  Mat.  F.  Ins.  Co., 

(N.Y.).  7R.  I.  169. 

^  Davis  V.  German  Amer.   Ins.   Co.,  '  Anderson  v.  Saugeen  Mat.  F.  Ins. 

135  Mass.  261.  Co.,  18  Ont.  R.  355. 

'Maeomberv.  Cambridge  Mut.F.  Ins.  *  Hartford  F.  Ins.  Co.   v,  Oloott,  97 

Co.,  8  Gush.  (Mass.)  133  ;  Lett  v.  Guar-  111.  439. 
dian  F.  Ins.  Co.,  52  Hun  (N.  Y.),  570. 
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mortgagor  his  breach,  on  a  tender  by  the  latter  of  the  mortgage 
debt,  less  the  amount  of  the  policy  money.* 

325.  If  on  an  alienation  of  the  subject  of  the  insurance  the  policy 
is  assigned  with  the  insurer's  assent,  a  novation  is  established,  and 
the  future  acts  of  the  alienor  will  not  affect  the  new  insurance.  A 
breach  by  the  payee  or  assignee  is  not  a  breach  of  the  insured,  and 
therefore  will  not  necessarily  avoid  the  insurance.'  Thus,  a  clause 
against  incumbrances  on  the  part  of  the  applicant  does  not  apply  to 
the  payee.^  But  a  clause  against  foreclosure  proceedings  applies 
to  those  commenced  by  the  payee  mortgagee.^ 

826.  The  policy  is  often  assigned  coupled  with  certain  conditions 
to  be  performed  by  the  assignee  as  to  the  appropriation  of  the  sur- 
plus of  the  policy  money.  The  transfer  by  a  debtor  of  his  interest 
in  a  policy  to  a  creditor  as  security  for  a  loan,  reserving  the  right 
to  redeem  during  his  life  on  payment  of  the  loan  with  interest,  but 
on  death  to  be  absolute,  was  held  legal.*  A  promise  by  the  as- 
signee of  a  life  policy  to  pay  a  debt  due  by  the  assignor  to  a  third 
party  is  not  within  the  Statute  of  Frauds,  as  it  is  simply  a  promise  to 
pay  the  assignee's  own  debt  to  a  nominee  of  the  assignor.*  But  in 
Pennsylvania  a  wife  is  not  bound  by  an  .agreement  signed  during 
coverture  before  the  Act  of  8d  June,  1887,  for  another  appropria- 
tion of  a  policy  on  the  husband's  life  assigned  to  her.^ 

327.  The  assignee  must  fulfil  the  conditions  of  the  contract  of 
assignment  or  trust  under  which  he  lays  claim  to  the  policy  money.* 
It  has  been  held  the  duty  of  a  trustee,  who  has  been  paid  the  in* 
surance  on  a  life  policy  assigned  as  security  for  a  debt,  to  hold 
such  proceeds  of  the  policy  till  the  debt  matures,  unless  the  deed 
provides  otherwise.*  Where  a  life  policy  is  assigned  absolutely  to 
a  creditor,  with  the  direction  to  pay  the  surplus  for  the  wife's  use, 
even  if  regarded  as  a  mortgage,  the  wife,  in  the  absence  of  other 

■  Howes  V.  DomiDion  F.  &  M.  lus.  ^  EdingtGn  v.  ^tDa  L.  Ins.  Co.,  13 

Co.,  8  Out.  Ap.  644.  Hun  (N.  Y.),  543. 

'  Breckinridge  v.  Amer.  Cent.    Ins.  <  Leake  v.  Ball,  116  Ind.  214. 

Co.,  87  Mo.  62;  Perry  t'.  Median.  Mut.  "^  Love  v.  Love.  22  W.  N.  C.  (Pa.) 

Ins.  Co.,  11  Fed.  R.  478  (D.  R.  L).  119. 

'  Richardson  v.  Can.  West  Farmers'  *  Hntohings  v.  Miner,  46  N.  Y.  456  ; 

Mat.  &  Stock  Ins.  Co.,  16  U.  C.  C.  P.  Kingdom  i;.  Castleman,    4  L.   J.   Ch. 

430.  448. 

*  Titus  V.  Glen's  Falls  Ins.  Co.,  81  •  Fergus  p.Wilmarth,  17  Brad.  (III.) 

N.  Y.  410.  98. 
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creditors,  will  take  as  against  the  husband's  administrator.^  And 
a  direction  to  pay  for  the  sole  use  of  the  wife,  where  regarded  as  a 
trust,  it  was  held  will  vest,  the  residue  absolutely  in  the  wife.' 
An  assignment  of  a  life  policy  to  secure  a  certain  loan  to  a  creditor, 
who  agreed  to  make  a  suitable  settlement  on  the  insured's  death  to 
the  latter's  representatives,  followed  by  other  similar  assignments 
the  last  of  which  was  a  transfer  to  the  creditor  of  the  absolute  in- 
terest in  the  policy,  was  held  to  mean  that  the  creditor  should  be 
appointed  on  the  insured's  death  to  receive  the  money,  and  after 
reimbursing  himself  to  the  extent  of  his  loans  to  pay  the  balance  to 
the  persons  thereunto  entitled.' 

328.  It  has  been  held  that  the  insurer,  unless  there  is  a  proviso 
to  that  effect,  cannot  terminate  the  insurance  with  the  payee's  as- 
sent alone.^  Nor  can  the  pledgeor  surrender  so  long  as  the  debt  for 
which  the  policy  is  pledged  remains  unsatisfied.*  Where  a  debtor 
pledged  a  policy  to  secure  a  loan,  which  the  pledgee,  after  keeping 
up  for  some  time,  surrendered  to  the  insurer  for  its  surrender  value, 
it  was  held,  on  a  bill  to  redeem  the  policy  money  and  to  recover  the 
policy,  that  a  tender  made  by  the  insured  to  the  insurer  could  not 
restore  the  policy  without  a  tender  to  the  pledgee  of  the  debt  due.* 
Where  a  debtor,  who  had  executed  a  mortgage  to  secure  a  surety 
insured  for  the  benefit  of  the  mortgagee,  aliened  the  property  sub- 
ject to  the  mortgage,  and  the  purchaser  wrongfully  surrendered 
the  policy  and  took  a  new  one  for  himself,  the  Court  in  a  suit  by 
the  mortgagee  against  the  purchaser  and  the  company  applied  the  in- 
surance money  to  the  mortgage  debt,  but  the  note  and  mortgage  were 
ordered  to  be  given  up  and  released.^  In  Miall  v.  West.  Ins.  Co.,* 
a  policy  was  assigned  to  one  not  interested  in  the  property,  and  before 
the  loss  was  substituted  by  the  agreement  of  the  insurer  and  assignor 
for  another;  in  a  suit  against  the  insurer  by  the  assignee,  the  fact 
that  the  assignee  was  not  interested  in  the  property,  and  therefore 
could  not  sue  at  law,  was  held  a  good  equitable  defence,  and  perhaps 
a  good  defence  at  law  ;  the  Court  observing  that  the  assignee  would 

1  Harrison  v.  McConkey,  1  Md.  Ch.        *  CoDway  v.  Britannia  L.  Ins.  Co.,  8 

M.  L.  Can.  J.  162. 

*  Grenville  v,  Crawford,  13  Ga,  355.        ^  Dangan  v.  Mat.  Benef.  L.  Ins.  Co., 

*  Page  V,  Barnstine,  102  U.  S.  664.  46  Md.  469. 

*  Lattan  v.  Royal  Ins.  Co.,  45  N.  J.        ^  Miller  r.  Aldrich,  31  Midi.  408. 
L.  453 ;  Reid  v.  McCrum,  91  N.  Y.  412.        •  19  U.  C.  C.  P.  270. 
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not  be  prejudiced,  for  if  he  had  any  interest  as  against  the  assignor 
under  the  first  policy,  equity  would  attach  it  to  the  substituted  one. 
The  pledgee  or  mortgagee  of  the  policy  cannot  procure  its  can- 
cellation without  the  insured's  assent.^  It  is  true  that  a  morcgagee 
of  a  life  policy  may  surrender  it  for  its  reserve  or  equitable  value, 
as  an  advantageous  mode  of  foreclosure,  but  he  must  give  notice 
to  redeem  before  surrender,  and  without  such  notice  the  purchaser 
or  company  would  only  acquire  the  interest  of  the  mortgagee  and 
hold  subject  to  the  right  of  redemption.*  The  company  would  be 
affected  by  misstatements  of  the  mortgagee  on  a  surrender  of  a 
policy  by  way  of  foreclosure^  and,  if  improperly  made  as  respects 
the  interest  of  the  mortgagor,  is  still  liable  to  the  mortgagor;  for  the 
surrender  value  only  represents  the  price  the  insurer  pays  for  the 
mortgaged  policy,  and  the  insurer  only  takes  what  right  the  mort- 
gagee happened  to  have.*  Where  in  a  policy  to  A.  a  clause  provided 
that  '*  the  owner  of  the  building  being  also  holder  of  the  policy" 
may  cancel  it,  and  A.  executed  a  mortgage  and  assigned  a  policy  to 
the  insurance  company  as  collateral,  and  then  sold  the  property  and 
assigned  the  policy  subject  to  the  first  assignment  to  the  purchaser, 
it  was  held  that  the  option  to  cancel  the  policy  passed  as  part  of  the 
collateral  to  the  company,  and  the  terre-tenant  had  no  right  to 
cancel,  and  therefore  there  could  be  no  set  off  of  the  option  or  return 
of  the  unearned  premium  against  the  mortgage  debt.^ 

329.  The  question  who  shall  keep  the  policy  on  foot,  as  between 
the  insured  and  the  assignee,  depends  obviously  on  the  terms  of  the 
assignment.  When  nothing  is  said  it  is  apparently  the  duty  of 
the  insured  to  pay  the  premiums.'  And  the  fact  that  the  insurer 
is  bailee  of  the  policy  does  not  alter  the  rule.*  If  the  debtor  refuse, 
the  creditor  may  do  so  and  be  reimbursed.^  And  if  the  mortgagee 
do  so  this  does  not  destroy  the  equity  in  the  mortgagor  to  redeem.* 
The  English  Act  of  Bankruptcy  of  1861,  s.  154,  discharges  the 

1  Re  Moore,  6   Dalj  (N.  Y.),   541  ;  624;   Grant  v.  Ala.  Gold  L.  Ina.  Co., 

Marrin  u,  Stadacona  Ins.  Co.,  4  Out.  76  Oa.  675 ;  Dungan  v.  Mat.  Ben.  L. 

A  p.  330.  Ins.  Co.,  46  Ind.  469  ;    Vandaerson  v. 

s  Dungan  v.  Mut.  Ben.  L.  Ins.  Co.,  Scaulan,  7  Bull.  (Oh.)  1S8. 

46  Md.  469.  ^  Howard,  adm.,  u.  Mat.  Ben.  L.  lufu 

»  lb.  Co.,  6Mo.  Ap.  577. 

*  Fogerty  v.  Phila.,  Eto.,  Ins.  Co.,  ^  D.nngan  v.  Mot.  Ben.  L.  Ins.  Co., 

75  Pa.  St.  125.  46  Md.  469. 

B  See  Solomon  v.  Isaacs,  27  L.  T.  k.  s.  *  lb. 
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bankrupt  from  an  obligation  to  pay  premiums  on  a  policy  becoming 
due  subsequent  to  the  date  of  the  adjudication.'  In  Canada,  it  i^as 
held  that  an  insolvent,  after  an  assignment,  could  continue  to  pay 
renewal  premiums  on  a  policy  on  property,  though  it  might  or  might 
not  belong  to  his  estate  ;  though  probably  the  payment  and  receipt 
would  enure  to  his  estate  unless  he  assigned  in  a  way  distinct  from 
the  statutory  way.* 

In  Beresford  v.  Beresford,*the  Court  authorized  on  the  husband's 
insolvency  the  surrender  of  policies  which  he  had  covenanted  to 
keep  up.  Where  a  settlement  for  a  wife,  with  remainder  to  the 
issue,  included  a  policy  on  the  life  of  the  eestui  que  vie  of  an  an- 
nuity, which  annuity  formed  part  of  the  trust,  without  directions  as 
to  payment  of  premiums,  it  was  held  that  the  trustee  could  keep  the 
policy  up  out  of  the  wife's  estate,  and  that  no  lien  would  be  created 
in  her  favor  for  the  amounts  so  paid.*  In  Ainsworth  v.  Backus,* 
where  a  married  woman  assigned  a  life  policy  on  her  husband's  life 
to  A.,  who  promised  to  keep  it  up,  on  the  condition  that  he  should 
get  sixty  per  cent,  of  the  proceeds,  it  was  held  he  was  bound  to 
keep  it  up  whether  the  assignment  was  voidable  or  not,  and  the 
fact  that  the  married  woman's  husband  was  alive  was  no  bar  to  the 
action.  In  Browne  v.  Price,*  a  borrower  gave  as  security  to  an 
insurance  company  a  demise  of  the  borrower's  life  interest  in  cer- 
tain property,  together  with  a  conveyance  of  a  reversion  in  fee,  with 
a  policy  payable  on  the  borrower's  death  "  in  case  he  should  leave 
male  issue  by  his  then  present  wife  living  at  his  death,"  and  agreed 
to  keep  on  foot  the  policy.  In  case  of  his  neglect  to  do  so  the  lender 
was  empowered  to  do  so  and  charge  payments  on  the  hereditaments, 
but  there  was  no  covenant  to  repay. the  lender  the  premiums  he  might 
pay.  The  borrower  paid  preimiums  till  his  wife  was  past  the  child- 
bearing  age,  and  afterwards  the  insurance  company  placed  pre- 
miums to  its  credit  in  its  "  Policy  Premiums  Account,"  and  regu- 
larly debited  them  to  the  mortgage  account,  which,  however,  the 
borrower  was  ignorant  of.  In  an  action  of  covenant  to  repay  the 
premiums,  there  being  no  loss  on  the  debt,  it  was  held  the  insurer 

»  Saanders  v.   Best,  17  C.  B.  n.  s.  Trmierj,  lb.  16  ;  Hobday  v.  Peters,  28 

731.  lb.  603. 

'  Dickson  v.  Provincial  Ins.  Co.,  24        *  Darcy  v.  Croft,  9  Ir.  Ch.  19. 
U.  C.  C.  P.  157.  «  5  Hun  (N.  Y.),  414. 

s  23  Beav.    292.      See    also   Hill  v.        ^  4  c.  B.  v.  s.  578. 
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could  recover  one  shilling ;  for  the  contract  allowed  the  insurer, 
on  the  borrower's  default,  to  proceed  in  a  particular  way,  which  he 
had  not  chosen  to  do.  Where  there  are  no  funds  to  keep  the  life 
policies  up  they  may  be  sold  by  the  mortgagee.^  It  has  been  held 
an  assignee  in  bankruptcy  should  discontinue  an  existing  life  policy, 
or  only  hold  it  during  settlement  of  the  estate  so  as  to  get  its  sur- 
render value." 

330.  The  liability  of  the  insured  or  his  assignee  to  the  insurer 
for  assessments  in  a  mutual  company  will  depend  upon  the  contract 
made  by  the  insurer  with  the  assignee  on  the  assignment.  When 
the  insurer  recognizes  the  assignee  as  a  new  member  in  place  of  the 
assignor,  of  course  the  assignee  is  liable.'  But  if  the  policy  is 
only  assigned  as  collateral,  and  the  original  member  still  regarded 
as  bound  by  his  contract,  he  must  pay.^  In  New  Hamp.  F.  Ins. 
Co.  V.  Hunt,^  the  assignee  agreed  to  pay  the  assessments  subsequent 
to  the  assignment,  and  the  insurer  consented ;  on  an  assessment 
the  surety  of  the  assignor  paid  up  to  the  date  of  the  assignment, 
and  gave  the  note  up  to  the  company ;  held  that  the  assignee  was  still 
liable,  as  he  was  not  a  party  to  the  agreement  between  the  surety 
and  the  insurer,  and  the  note  was  not  necessary  to  be  made  by  the 
assignee,  as  the  latter  had  made  a  separate  agreement  with  the  in- 
surer. 

In  the  Mutual  Assurance  Society  of  Virginia,  the  contributions 
consisted  of  premiums,  quotas,  and  additional  premiums,  of  which 
the  premium  was  paid  at  the  insurance ;  in  case  of  default  the 
sale  of  the  property  was  authorized,  and  was  originally  designed  to 
raise  a  fund  for  making  immediate  compensation  to  members.  The 
quotas  were  intended  to  supply  any  deficiency,  and  were  substan- 
tially  additional  assessments  on  the  property  insured,  and  a  lien  for 
the  quotas  was  given  which  permitted  a  sale  therefor  in  the  hands 
of  the  subscribers  and  also  in  the  hands  of  an  alienee  or  mortgagee, 
who  were  created  members.  The  additional  premium  was  for  the 
increase  of  value  or  hazard  shown  by  a  revaluation  made  at  stated 

1  Ford  r.  TyDte,  41  L.  J.  Ch.  75S.  Barnes  r.  Un.  Mut.  F.  Ins.  Co.,  45  N. 

s  T^eMcKinney,  15  Fed.  R.  535  (S.  D.  U.  21 ;  Brannin  v.  Mercer  Co.  Mot.  ins. 

(N.Y.)  Co.,  4  Dutch.  (N.  J.)  92  ;  Mut.  F.  Ins. 

*  Commw.  v.  Mass.  Mut.  F.  Ins.  Co.,  Co.  v.  Oaliput,  3  L.  N.  (Can.)  239.' 

112  Mass.  116;    Cumings  v.  Hildreth,  *  Cumingsv.  Hildreth,  llTMass.  309. 

117  Mass.  309  ;   Bowditch  Mut.  F.  lus.  •  30  N.  H.  219. 
Co.  t;.   Buffum,  2  Gray  (Mass.),  550 ; 
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periods,  or  at  the  instance  of  members,  which  was  also  a  lien  and 
every  owner  of  a  freehold  becomes  a  member.  Therefore,  on  the 
death  of  a  husband  insured  the  widow  takes  her  dower  subject  to 
the  lien,  but  incurs  no  personal  responsibility  till  the  dower  is  as- 
signed,  when  she  becomes  a  member,  the  heirs  being  personally 
liable  till  that  event  takes  place. ^ 

331.  After  a  policy  is  made  payable  or  assigned  to  a  creditor,  it 
has  been  held  the  insurer  cannot  adjust  the  loss  or  make  an  agree- 
ment as  to  arbitration  which  will  bind  the  payee  or  assignee,  unless 
he  consents.'  Where  a  trustee  of  a  policy,  by  a  fair  construction, 
can  give  receipts,  the  company  should  pay.*  Where  a  feme  covert 
had  insured  and  her  husband  mortgaged  a  policy  to  B.,  it  was  held 
the  insurer,  in  an  action  by  the  latter,  could  move  to  bring  the  hus- 
band before  the  Court  to  join  B.  in  a  receipt,  when  the  latter  had  a 
power  of  attorney,  but  there  was  no  clause  as  to  receipts.*  In  Eng- 
land, where  a  policy  was  deposited  with  B.  by  A.,  who  directed  to 
have  an  assignment  prepared,  which  was  not  done,  and  on  A.  dying 
insolvent,  the  company's  refusal  to  pay  till  A.'s  representative 
would  give  a  release,  as  the  debt  was  admitted  (though  no  adminis- 
tration was  yet  taken  out),  and  though  B.  had  oflPered  indemnity, 
was  held  justifiable  ;  for  the  letter  and  deposit  were  not  an  equitable 
assignment  within  the  Policies  Act,'  and  the  company  could  take 
the  indemnity,  but  was  not  compelled  to.*  It  was  held  in  Ford  v. 
Ilyan/  where  the  trustee  of  a  policy  assigned  on  trusts  has  no  au- 
thority under  the  deed  to  give  receipts,  that  the  insurer  need  not  see 
to  the  application  of  the  sum  assigned,  and  a  payment  to  the  trustee 
will  protect  the  insurer.  It  was  held  in  Caplice  v.  Kelly,*  that  the 
assignor  of  a  policy  for  value  can  only  recover  the  expenses  he  is 
put  to  for  giving  a  release  When  the  insurer  is  willing  to  pay  on 

'  Shirlej  v,  Mut.  Asftur.  Soc.  2  Rob.  •  Ciirtin    v,  Jelliooe,  13  It,  Ch.  R. 

(Va.)  705.  180. 

•  Amer.  Cent.  Ins.  Co.  v.  Sweetzer,  *  Tench  v.  Kykyn,  L.  R.  18  Ir.  46. 

116  Ind.  370 ;  Harrington  v.  Fitchburg  «  Act  of  1867,  8.  6. 

Mut.  F.  lus.  Co.,  124  Mass.  126;  Hall  «  Crossley  v.  City  of  Glasgow  L.  As- 

r.  P.  AB8»n,  64  N.  H.  405  ;  Brown  v.  aur.  Co.,  4  Ch.  D.  421. 

Koger  Williams  Ins.  Co.,  5  R.  I.  394;  M  Ir.  Ch.  342. 

Brown  v.  Hart.  P.  Ins.  Co.,  21  L.  Rep.  >  11  Ins.  L.  J.  272  (Kan.). 
726  (D.  R.  I.)  ;  F.  Ass'n  r.  Blaro,  63 
Tex.  282. 
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such  release ;  for  a  hard  bargain  driven  by  the  assignor  as  a  con- 
sideration for  giving  a  release,  will  not  be  sustained. 

332.  It  may  be  added  that  an  assignment  of  a  policy  as  security 
for  a  debt,  with  a  proviso  for  redemption,  has,  in  England,  heej^ 
held  a  mortgage  within  the  Act  of  55  Geo.  III.,c.  184,  and  requires 
an  ad  valorem  stamp.^  And  a  conveyance  or  assignment  by  way 
of  a  bona  fide  sale  does  not  create  a  succession  within  the  meaning 
of  the  Succession  Duty  Act  (16  &  17  Vict.  51).*  In  Scotland, 
where  an  heir  presumptive  had  given  valuable  consideration  for  the 
assignation  of  policies  of  insurance,  in  consenting  to  the  disential 
and  allowing  the  debt  to  be  charged  on  the  estate,  no  succession  tax 
duty  was  held  exigible,  because  it  was  not  a  gratuitous  assignation 
in. the  sense  of  the  statute.' 

333.  Where  the  law  of  the  domicile  of  the  insurance  office  differs 
as  to  the  validity  of  assignment  from  the  law  of  the  place  of  contract, 
the  latter  probably  will  govern.*  For  example,  the  right  of  a  mar- 
ried woman  to  assign  for  use  of  creditors  of  husband  or  in  a  partic- 
ular way,  etc.,  will  depend  upon  the  law  of  the  place  where  the 
contract  of  assignment  is  made  and  is  to  be  performed.*  In  New 
York  also  it  was  held  to  be  immaterial  whether  a  policy  could  or 
could  not  be  assigned  to  one  without  interest  in  the  State  where  the 
home  office  was,  as  the  contract  of  assignment  should  be  construed 
by  the  laws  of  the  State  where  it  was  made.*  In  any  event,  the 
law  of  the  home  office  primd  facie  is  the  same  as  that  of  the  place 
of  the  assignment.^ 

'  Caldwell  v.  Dawson,  5  Exch.  1.  Barrj  v,  Bqoit.  L.  Ins.  Co.,  59  N.  Y. 

>  Fryer  p.  Morland,  3  Ch.  D.  675.  587  ;  Newoomb  r.  Mat.  L.  Ids.  Co.,  S» 

*  Lord  Advocate  v.  Earl  of  Fife,  21  Ins.  L.  J.  124  (D.  Mass.)  ;  Timajenis 
Scott.  L.  R.  151.  o.  Un.  Mut.  L.  Ins.  Co.,  21  Fed.  K. 

*  Conn.  Mut.  L.  Ins.  Co.  t\  Wester-  223  (S.  D.  N.  Y.)  ;    Toronto  General 
Telt,  52  Conn.  5St>.  Trnsta  Co.  v,  Sewell,  17  Ont.  R.  442; 

»  See  Lee  v.  Abdy,  17  Q.  B.  D.  309 ;  Guggisberg  v.  Waterloo  Mat.  F.   ins. 

Mat.  L.  Ins.  Co.  v.  Allen,  138  Mass.  24 ;  Co.,  24  Grant  Ch.  (Can.)  350. 

Newcomb  v.  Mat.  L.  Ins.  Co.,  9  Ins.  L.  *  Cannon  v.  Northw.  Mat.   L.   Ins. 

J.  124  (Mass.)  ;  Mat.  Benef.  L.  Ins.  Co.  Co.,  29  Hun.  (N.  Y.)  470. 

r.  Wayne  Savings  Bank,  68  Mich.  116 ;  ^  lb. 
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Division  I. — Cancellation. 


334.  The  insured's  right  to  cancel,  so  far  as  the  beneficiary 
nnder  a  life  policy,  and  the  pledgee  or  creditor  under  a  policy  in 
respect  of  property  and  life,  are  concerned,  has  been  discussed  under 
the  head  of  Assignment.^  It  is  now  proposed  to  discuss  his  right 
to  cancel  as  respects  the  insurer. 


1  Seean/«,  §  285  a  $eq,,  and  §  328  et  teq 
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It  is  usual  to  insert  in  the  policy  a  right  in  either  party  to  ter- 
minate its  existence  before  the  time  specified  in  the  contract  for  its 
continuance.  But  to  effect  a  cancellation  it  is  not  necessary  that 
such  a  provision  should  exist  in  the  policy,  for  the  parties  may, 
equally  well,  outside  the  policy  agree  to  cancel.*  In  the  absence, 
however,  of  an  agreement  in  the  policy  or  otherwise  between  the 
parties,  the  right  to  cancel  will  not  be  presumed.'  Where' the  right 
to  cancel  is  regulated  by  statute,  the  contract  in  the  policy,  or  the 
right  to  cancel  will  depend  on  the  wording  of  the  statute.* 

335.  Where  the  insured  does  not  personally  cancel,  the  authority 
of  one  who  undertakes  to  cancel  for  him  must  be  established.^  It 
may  be  laid  down  as  a  general  rule  that  the  broker  or  other  special 
agent  employed  to  procure  the  policy  for  the  insured  has  not  an 
implied  authority  to,  cancel.'  And  a  husband  procuring  a  policy 
for  his  wife  is  not  impliedly  authorized  to  surrender  without  her 
consent.*  The  fact  that  the  agent  who  procured  or  issued  the 
policy  happens  to  be  an  agent  of  a  particular  insurance  company  as 
well  as  of  other  insurance  companies  does  not  impliedly  authorize 
him  to  cancel  an  existing  policy  in  one  company  and  issue  another 
in  a  second  company  without  the  authority  of  the  insured,  either  ex- 
pressly, previous  to  the  cancellation,  or  impliedly,  by  ratification.' 


^  Rothschild  v.  Amer.  Gent.  Ins.  Co., 
74  Mo.  41;  Boland  v.  WhitmaD,  33 
Iiid.  64;  Akers  v.  Hite,  94  Pa.  St. 
394;  Kirby  v.  Phoenix  Ids.  Co.,  13  Loa 
(Tenn.),  340. 

'  Rothschild  r.  Amer.  Cent.  Ins.  Co., 
74  Mo.  41. 

'  Colby  V.  Cedar  Rapids  Ins.  Co.,  13 
Ins.  L.  J.  841  (Iowa).  See  Joshua 
Hendy,  Etc.,  v.  Amer.  Steam  Boiler  Ins. 
Co.,  86  Cal.  248. 

*  Von  Wein  v.  Icot,  Etc.,  Ins.  Co., 
22  J.  &  S.  (N.  Y.)  276;  Marsh  v. 
Northw.  Nat.  Ins.  Co.,  3  Diss.  351  (E. 
D.  Wis.).  See  Clarke  r.  Un.  F.  Ins. 
Co.,  6  Ont.  R,  635. 

>  Indiana  Ins.  Co.  v.  Hartwell,  100 
Ind.  566;  Broadwater  v.  Lion  F.  Ins. 
Co.,  34  Minn.  464;  Lange  r.  Lycom. 
F.  Ins.  Co.,  3  Mo.  Ap.  591 ;  Rothschild 
t*.  Amer.  Cent.   Ins.  Co.,  74  Mo.  41 ; 
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Stilwell  V.  Mat.  L.  Ins.  Co.,  72  K.  Y. 
385  ;  Hermann  v,  Niag.  F.  Ins.  Co.,  UK) 
N.  Y.  411 ;  Von  Wien  p.  Scot.  F.,  Etc., 
Ins.  Co.,  22  J.  &  S.  (N.  Y.)  276 ;  Hodge 
u.  Security  Ins.  Co.  33  Hun  (N.Y.),  583; 
Body  V.  Hartford  F.  Ins.  Co.  63  Wis. 
157;  Adams  v,  Mfrs.  &  Builders*  F. 
Ins.  Co.,  17  Fed.  R.  630  ^D.  R.  J.). 
See  also  Latoix  v,  Germauia  Ins.  Co., 
27  La.  An.  113. 

<  Stilwell  V.  Mnt.  L.  Ins.  Co.,  72  K. 
Y.  385 ;  Whitehead  i;.  N.  Y.  L.  Ins. 
Co.,  102  N.  Y.  143. 

T  See  Mackie  r.  European  Assur.  Soc., 
21  L.  T.  K.  8.  102 ;  New  Orleans  Ins. 
Ass'u  V,  Boniel,  20  Fla.  815  ;  Wilson 
V.  N.  H.  F.  Ins.  Co.,  5  N.  East.  R.  818 
(Mass.)  ;  Stebbins  v  .Lancash.  Ins.  Co., 
60  N.  H.  65 ;  Ellis  v.  Albany  City  F. 
Ins.  Co.,  50  N.  Y.  402;  Sargent  r.  Nat. 
F.  Ins.  Co.,  10  Ins.  L.  J.  852  (N.  Y.)  ; 
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Nor  does  the  mere  fact  of  his  position  as  agent  of  both  companies 
and  of  the  insured  likewise  raise  the  presumption  of  authority.^  A 
custom  to  show  that  the  agency  of  the  broker  of  the  insured  continued 
down  to  date  of  cancellation  has  been  held  not  admissible  in  the  ab- 
sence of  evidence  that  the  insured  was  aware  of  the  custom.'  But  a 
general  agent  of  the  insured  in  the  matter  of  insurance  would  have 
authority  to  cancel.*  And  one  employed  by  the  insured  to  procure, 
modify,  or  cancel  policies  must  be  regarded  as  a  general  agent.^ 
So  where  a  wife  leaves  all  her  business  to  her  husband,  who  with- 
out her  knowledge  insures  his  life  for  her,  and  keeps  on  foot  the 
policy  out  of  his  own  money,  he  would  have  implied  authority  on  the 
company's  embarrassment  to  bind  her  by  an  agreement  in  her  name 
to  a  reduction  in  the  amount  of  insurance.'  A  partner  may  consent 
to  a  cancellation  of  a  policy  on  his  firm's  property,*  though  a 
joint  tenant  cannot.^  The  mere  receipt  of  a  policy,  substituted  by 
an  agent  for  a  former  policy,  without  objection,  will  not  amount  to 
a  ratification,  where  the  fact  of  substitution  was  unknown  to  the 
insured,  or  the  facts  were  misrepresented.*  A  cheque  for  a  return 
premium  indorsed  by  a  lady,  at  her  husband's  request,  is  not  proof  of 
ratification  of  the  cancellation  of  her  policy,  where  she  did  not  know 
what  it  was  for.*  And  if  she  was  informed  of  it,  but  did  not  notify 
the  company  till  after  the  death  of  the  insured  of  her  dissent,  owing  to 
being  required  to  attend  the  insured  in  his  last  sickness,  this  was  held 
not  to  be  a  ratification  of  the  cancellation.^*    A  man  who  had  procured 

Lancaah.  Ins.  Co.  v.  Nill,  114  Pa.  St.  Ap.  652 ;  Standard  Oil  Co.  r.  Triumph 

248 ;  Whiteman   v.  Amer.   Cent.   ins.  Ins.  Co.,  5  Ins.  L.  J.  594  (N.  Y.) 

Co.,  14  Lea  (Tenu.),  327;  Fitton  v.  F.  *  Standard  Oil  Co.  v.  TriumpU  hiB.                           | 

Ids.  AsA^n,   20  Fed.  R.  (D.  Vt.)  766;  Co.,  supra. 

Inbosch  V.   Northw.  Nat.   Ins.  Co.,  4  '  Singer  v.  Charter  Oak  Ins.  Co.,  22 

Ins.  L.  J.  545  (Wis.)  ;    Moore  v.  Gore  Fed.  R.  774  (E.  D.  Mo.). 

Dist.  Mut.  F.   Ins.  Co.,  14  Ont.  Ap.  «  Hillock   !7.   Traders'    Ins.   Co.,   .^4 

582.  Mich.  531. 

>  Lancaah.  Ins.  Co.  v.  Nill,   114  Pa.  ''  See  Clarke  v.  Un.   F.  Ins.  Co.,  6 

St.  248.  Out.  R.  635. 

'  Hemann  v,  Niagara  F.  Ins.  Co.,  ^  Ins.  Cos.  v.  Raden,  87  Ala.   311 ; 

ICON.  Y.  411;  Hodge  t;.  Security  Ins.  Bennett  v.   City   Ins.  Co.,   115  Mass. 

Co.,  33  Hun  (N.  Y.),  583;  Adams  v.  241. 

Mfrs.  k  Builders'  F.  Ins.  Co.,  17  Fed.  »  Stilwell  v.  Mut.  L.  Ins.  Co.,  72  N. 

R.  630  (D.  R.  I.).  Y.  385. 

*  McCartney  v.  State  Ins.  Co.,  33  Mo.  ^o  Stilwell  Mut.  L.  Ins.  Co.,  72  N. 

Y.  385. 
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a  valid  existing  policy  to  be  cancelled  was  held  sabstituted   as 
insurer.* 

836.  The  prerequisites  to  cancellation  imposed  upon  the  insured 
as  to  surrender  of  the  policy,  etc.,  must  be  followed.*  Where  a 
cancellation  is  allowed  by  the  policy,  it  usually  provides  for  notice 
to  the  insurer.  Therefore  a  mere  election  to  cancel,  and  an  assign- 
ment of  the  unearned  premium  to  a  third  party  is  insufficient  with- 
out notice  to  the  company ;  and  the  assignee  can  not  take  the 
money,  where  after  the  assignment,  but  before  notice  of  the  can- 
cellation, the  policy  has  become  forfeited  from  some  cause.*  If  the 
insured  must  notify  the  insurer,  he  must  show  that  the  notice  was 
received  by  an  authorized  agent.  Notice  to  one  who  has  been 
frequently  permitted  by  the  insurer  to  cancel  would  be  sufficient.* 
But  notice  to  a  soliciting  agent  usually  is  not  sufficient.' 

337.  Where  policies  are  issued  by  a  general  agent  on  agreement 
that  he  should  cancel  others,  if  this  is  not  done  they  will  not  take 
effect,  though  the  policies  contained  a  clause  that  the  agent  shall  not 
bind  the  company  by  a  promise,  for  as  the  policies  were  not  to  attach, 
except  on  a  condition  which  was  not  performed,  the  agent's  agree- 
ment to  surrender  was  a  nullity.*  Where  the  insured  proposes  to 
an  agent  to  substitute  a  new  policy  in  the  place  of  an  existing  one, 
which  he  authorizes  him  to  cancel  on  the  substitution,  the  proposal 
is  entire ;  and  the  cancellation  of  the  old  policy  without  the  substi- 
tution of  the  new  one  is  not  binding.^  In  New  York,  an  insured 
intended  and  directed  the  company's  agent  to  cancel  a  certain 
policy,  but  by  mistake  sent  a  wrong  policy  ;  on  being  notified  of  his 
error,  he  undertook  to  send  the  proper  one,  and  it  was  agreed  on 
its  receipt  that  the  policy  improperly  sent  should  be  given  back.  In 
the  meantime  the  policy  intended  to  be  cancelled  was  marked  off  by 
the  insurer;  and  the  court  held  that  the  policy  intended  to  be  can- 
celled was  cancelled,  for  the  insured  intended  its  cancellation,  and 

1  Gray  t*.  Murray,  3  John.  Ch.  (N.  '  Buckley  v.  Columb.  Tns.  Co.,    83 

Y.)167.     See  also  Murray  v.  Robiusoii,  Pa.  298;    Susqaehanua  Mut.  F.    Ins. 

7  Alb.  L.  J.  415.  Co.  r.  Swank,  102  Pa.  St.  17. 

'  Schroeder  v.  Farmers'  Mut.  F.  Ins.  ^  Harniokell  v.  N,  Y.  L.  Ins.  Co.,  40 

Co.,  87  Mich.  310.  Hun  (N.  Y.),  558. 

'  Colby  V.  Cedar  Rapids  Ins.  Co.,  66  ^  Poor  t?.  Hudson  Ins.  Co.,  2  Fed.  R. 

Iowa,  677.  432  (D.  N.  H.). 

*  Train  v.  Holland  Purchase  Ins.  Co., 
62  N.  Y.  698. 
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made  a  mistake  in  sendiug  the  wrong  one,  and  this  the  Court  could 
rectify  under  the  practice  of  that  State. ^ 

338.  When  an  absolute  right  to  cancel  exists  in  the  policy,  the 
insured's  cancellation  need  not  be  accepted  by  the  insurer.'  But 
an  agreement  to  cancel  outside  the  policy  must  be  cleat^  and 
mutual.*  The  retention  for  two  months  of  a  policy  sent  for  can- 
cellation has  been  held  to  imply  an  assent.^  An  executory  agree- 
ment to  cancel  is  not  sufficient,  if  before  its  cancellation  other 
rights  have  intervened.*  Where  the  holder  of  a  policy  refused  to 
pay  a  premium  note  when  due,  and  declared  '^  he  would  not  have  any 
thing  more  to  do  with  the  insurers  and  abandon  the  whole  thing,"  but 
retained  the  policy,  and  the  insurers  retained  the  note,  and  did  not 
appear  to  assent  to  the  abandonment,  it  was  held  the  policy  re- 
mained in  forceJ  Where  the  insured  proposes  to  the  insurer  to 
cancel  his  policy  and  issue  a  new  one,  the  proposal  is  conditional 
and  entire,  and  unless  the  new  one  is  issued  the  old  policy  cannot 
be  cancelled.*  Where  a  general  agent  ordered  a  local  agent  to 
cancel,  sending  him  a  card  of  cancellation,  which  the  latter  sent  to 
the  insured,  stating  an  earned  premium  was  in  his  hand  subject  to 
his  order,  but  before  the  letter  arrived  the  local  agent  saw  the  in- 
sured and  told  him  of  its  contents,  but  not  to  mind  it,  as  he  would 
carry  the  risk  till  he  heard  from  him,  and  later  the  insured  directed 
him  to  transfer  the  policy  to  another  company,  which  was  not  done ; 
it  was  held  on  a  subsequent  loss  that  there  had  not  been  a  can- 
cellation, for  the  direction  to  transfer  the  policy  did  not  operate  as 
an  acceptance  by  the  insured  of  the  cancellation,  nor  did  it  con- 
stitute the  local  agent  agent  for  this  purpose  ;  nor  was  it  a  disposal 
of  the  premium  money  in  the  agent's  hands,  the  direction  not  being 
acted  upon.*     Under  an  arrangement,  that  upon  surrendering  the 

'  Von  Wien  v,  Scot.  Un.  &  Nat.  Ins.  ^  Walters  v,  St.  Joseph  F.  &  M.  Ins. 

f'«.,  118  N.  y.  94.  Co.,  39  Wis.  489. 

*  Crown  Point  Iron  Co.  r.  i^tna  Ins.  ^  Coliiiubia  Ins.  Co.  i;.  Stone,  3  Allen 
Co.,  53  Hun  (N.  Y.),  220.  (Mass.),  385. 

'  Candee  v.  Cit.  Ins.  Co.,  4  Fed.  R.  ^  McAllister  v.  N.  Eng.  Mat.  L.  Ins. 

143  (D.  Conn.).  Co.,  101  Mass.  5.'>8. 

*  Head   r.    Providence    Ins.    Co.,   2  *  Wilkina  v.    Tobacco   Ins.  Co.,   30 
Cranch.  127  ;  Clarke  v.  Un.  F.  Ins.  Co.,  Oh.  St.  317. 

6  Ont.  635.  >  JEtnti  Ins.  Co.  v.  Magaire,  51  III. 

342. 
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policy  the  note  shall  be  delivered  up,  a  delivery  to  a  stranger  with 
notice  to  the  company  is  not  sufficient.* 

339.  Where  the  insured  can  cancel  on  "  surrendering  the  policy 
at  any  time  after  the  premium  notes  have  been  paid,  the  company 
retaining  the  short  rates"  and  all  expenses    incurred   in   taking 
'  risk,  if  the  expenses  are  included  in  the   "  short   rates,"    those 
included   arc   not   in   addition   to   the    "  short   rates"    to   be   re- 
tained by  the  company.*     It  has  been  held  that  the  "  customary 
short  rates"  do  not  include  "  the  expenses  of  writing  the  risk,'' 
which  would  comprehend  the  insurer's  agent's  commission.'     Where 
there  is  nothing  to  show  any  difference  between  the  customary  "  short 
rate"  and  the  rate  of  the  premium,  a  difference  will  not  be  assumed 
to  exist.^     When  the  premium  note  is  due,  but  the  portion  paid  is 
in  excess  of  the  ''  short  rates  and  all  expenses  incurred,"  it  is  not 
material  that  the  insured  should  pay  the  premium  notes  before  de- 
manding a  cancellation.*     And  the  receipt  of  the  policy  by  the  agent 
authorized  to  cancel,  without  return  by  the  insurer  of  the  premium  less 
the  "  short  rate,"  has  been  held  a  cancellation,  as  no  overt  act  of  ac- 
ceptance is  necessary,  and  a  separate  suit  would  lie  for  the  recovery 
back  of  the  premium  paid.^     Where  an  insurer  refused  to  receive 
an  over-due  premium  alleging  a  lapse,  the  lady  insured  obtained  a 
judgment  adjudging  the  policy  to  be  in  force  on  her  paying  the 
premium  in  forty  days,  or  electing  to  take  a  paid-up  policy.     She 
elected  to  take  the  paid  up-policy  and  returned  the  old  policy  caii- 
celled.     The  company,  without  answering,  retained  the  papers  and 
appealed  to  the  General  Term,  which  modified  the  first  judgment, 
by  striking  out  the  provision  in  reference  to  a  paid-up  policy,  and 
the  insured  soon  thereafter  died.     Then  after  the  forty  days  the 
plaintiff  demanded  a  return  of  the  policy  and  of  the  deed  of  can- 
cellation, but  received  no  answer.     The  defendant  subsequently 
appealed  to  the  Court  of  Appeals,  where  the  second  judgment  was 
affirmed ;  and  in  an  action  upon  the  policy  it  was  held  that  the 
plaintiff  was  not  bound  to  tender  the  premiums  till  the  defendant 
returned  or  evinced  a  disposition  to  return  the  policy  and  deed  of 

»  Amer.   lus.    Co.    r.   Woodruff,    34  *  Home  Ins.  Co.  v.  Burnett,  26  Mo. 

Mich.  6.  Ap.l75. 

<  Burlingtou   Ins.  Co.  v.  McLeod,  34  '  lb. 

Kan.  189.  ^  Crown  Point  Iron  Co.  r.  ^tua  Ins. 

»  :5late  Ins.  Co.  v.  Horner,  14 Colo.  391.  Co.,  53  Hun  (N.  Y.),  220. 
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cancellation,  or  to  advise  her  of  its  determination  to  require  pay- 
ment of  the  premiums ;  and,  therefore,  the  plaintiff  was  entitled  to 
recover  the  amount  of  the  policy  less  the  amount  of  the  unpaid 
premiums  with  interest.*  The  contruction  of  what  are  "short 
rates"  is  fixed  by  the  insurer,  but  the  determination  of  what  are 
^'reasonable  expenses"  is  for  the  jury.'  The  ratable  damage 
clause  does  not  affect  the  cancellation  clause.  Thus  a  provision  in 
a  policy,  '^  that  in  case  there  be  any  insurance  in  any  other  office 
extending  to  the  property  hereby  insured,  then  this  company  in 
case  of  a  loss  will  only  be  liable  to  pay  its  ratable  proportion  of  the 
damage,"  was  considered  to  refer  to  other  insurance  at  the  time  of 
the  loss,  and  not  to  prevent  the  insured  from  cancelling  another 
policy  then  in  existence  before  the  loss  had  occurred.' 

340.  The  insured  should  ask  for  cancellation  before  the  contract 
has  in  any  way  altered  the  mutual  liabilities  of  the  parties.  Thus, 
after  the  issue  of  a  policy  payable  in  four  instalments,  the  insured 
cannot  avoid  the  note  by  the  surrender  of  his  policy  after  an  in- 
stalment is  due,  without  at  least  paying  what  is  due  on  the  instal- 
ment.* So  a  policyholder  after  insolvency  cannot  by  agreement 
M'ith  the  officers  of  the  insurance  company  pay  a  small  percentage 
and  have  his  policy  cancelled  and  escape  assessment,  though  the 
company  at  the  time  had  not  been  declared  insolvent.^  Neither  is 
the  insured  entitled  to  a  cancellation  after  the  policy  has  been 
avoided  by  reason  of  other  insurance.'  Where  the  insured  is  enti- 
tled, on  alienation,  to  surrender  his  policy  and  demand  a  certain 
return  of  his  deposit,  and  it  was  provided  that  all  deposit  money 
not  demanded  within  one  year  ^'  from  the  expiration  of  the  policy" 
shall  be  deemed  forfeited,  it  was  held  the  words  meant  from  the  expi- 
ration of  the  time  for  which  the  policy  was  effected  ;  for  the  phrase  was 
used  in  the  Act  of  incorporation,  where  any  termination  except  by 
efflux  of  time  was  not  contemplated.^  In  such  a  case  a  year  after  the 
alienation,  a  surrender  and  demand  of  the  return  deposit  would  not 

'  HajDer  r.  Amer.  Popular  L.  Ing.  *  Doane  v.  MillvilleMnt.  M.&F.  Idb. 

Co.,  69  N.  Y.  435.  Co.,  43  N.  J.  Eq.  522. 

'  Burlington  Ins.  Co.  v.  McLeod,  34  ^  '  Colby  v.  Cedar  Rapids  Ins.  Co.,  66 

Kan.  189.  Iowa,  677. 

*  Lattan  v,  Rojal  Ins.  Co.,  45  N.  J.  ^  Sullivan  r.  Mass.  Mat.  F.  Ins.  Co., 
L.  453.    See  posf,  §  882  et  seq.  2  Mass.  318. 

*  Aiber.  Ins.  Co.  v.  Oarrett,  71  Iowa, 
243. 
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be  unreasonable,  for  it  is  not  analogous  to  a  notice  of  an  abandon- 
rnent,  which  by  delay  may  injure  the  underwriter,  but  a  delay  to 
ask  for  the  return  deposit  gives  the  company  the  use  of  the  money 
for  nothing  in  the  meantime.^ 

The  insured's  mailed  request  to  cancel  takes  eifect  from  the  time  of 
the  arrival  of  the  mail.'  If  the  insurer  relies  on  the  insured's  can- 
cellation, he  has  the  burden  of  showing  it.'  And  if  the  insured  is 
allowed  by  statute  to  have  the  policy  cancelled  on  request,  the 
insurer  relying  on  the  cancellation  must  show  that  a  request  was 
made.* 

Division  II. — Renewal. 

341.  Contracts  of  insurance  made  for  a  definite  period  are  fre- 
quently renewed  by  a  agreement  of  the  parties,  and  often  the 
privilege  of  renewal  is  given  to  the  insured  in  the  policy.  Whether 
renewed  by  virtue  of  a  proviso  in  the  policy  or  a  separate  agree, 
ment,  a  renewal  may  be  regarded  as  a  new  contract.  It  may  be 
made  not  only  between  the  same  parties,  but  the  insurer  may  renew 
a  fire  policy  to  the  executor  of  the  insured,*  and  he  may  renew  to 
one  of  several  originally  insured.*  It  is  not  always  clear  for  whose 
benefit  the  renewal  is  intended.  Where  a  policy  for  a  wife  and 
children  is  taken,  and  is  renewed  after  the  death  of  several,  it  was 
held  to  be  in  a  modified  sense  a  new  contract  for  those  then  living, 
so  that  at  the  last  renewal  the  sole  survivor  took.'  Where  the  ad- 
ministrator directed  his  agent,  who  happened  to  be  the  guardian  of 
the  heirs,  to  pay  the  premium  on  a  renewal,  and  the  receipt  stated 
it  was  received  ^^  from  the  estate"  of  the  decedent,  while  the  agent, 
who  had  funds  of  the  administrator  and  heirs,  paid  the  premium 
out  of  the  latter  fund  and  charged  it  against  the  heirs,  it  was  held  to  be 
for  the  administrator.*  On  a  renewal  of  a  policy  taken  by  A.  pay- 
able to  B.  as  mortgagee,  the  insurer  gave  a  receipt,  but  through  an 
oversight  made  out  the  new  policy  to  B.  as  owner,  which  was  not 

• 

■  Sujna,  *  Phelps  t^  Gebbard  F.  Ins.  Co.,  9 

«  Crown  Point  Iron  Co.  v,  JRinti  Ins.  Bos   (N.  Y.)  404. 

Co.,  127  N.  Y.  608.  *  Lockwood  v,  Middlesex  Am'h  Co., 

'  McCartney  v.  State  Ins.  Co.  45  Mo.  47  Conn.  553.  See  also  Lanoey  o.  Phoe- 

A]>.   373 ;  Crowu    Point    Iron    Co.   r.  nix  F.  Ins.  Co.,  56  Me.  562. 

iEtiia  Ins.  Co.,  127  N.  Y.  608.  ^  Robinson  v.  Duval,  9  Ins.  L.  J.  897 

*  Crown  Point  Iron  Co.  r.  JEtna  Ins.  (Ky.), 

Co.,  127  N.  Y.  608.  •  Herkimer  v.  Rice,  27  N.  Y.  173. 
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discovered  till  after  the  loss.  With  A.'s  consent,  the  insurer  then 
paid  B.  up  to  his  interest,  and  it  was  held  A.  was  entitled  to  the 
surplus.^  Where  an  agent  of  the  insured  was  directed  to  surrender 
a  life  policy,  and  entrusted  by  the  insured  to  carry  it  through,  but, 
instead  of  so  doing,  renewed  it  before  it  was  cancelled,  stating  he 
did  so  at  the  desire  of  the  insured  on  behalf  of  himself  and  another, 
and  paid  the  insured  the  surrender  value,  etc.,  it  was  held,  as  he 
had  stated  he  acted  for  the  intestate  that  he  was  bound  by  his  state- 
ment, and  having  acquired  advantage  by  departing  from  his  instruc- 
tions that  he  must  account  to  the  representative  of  the  decedent.' 

342.  When  the  insurer  is  a  corporation,  the  renewal  must  be  by 
an  authorized  agent.  One  held  out  as  a  general  agent  can  renew.' 
And  where  an  agent  was  authorized  to  renew,  and  the  policy  pro- 
vided that  the  agent  should  endorse  on  an  alienation  his  assent  in 
writing,  a  verbal  assent  was  considered  to  be  a  renewal  within  his 
power,  and  not  a  mere  improper  attempt  to  fulfil  the  proviso.'  A 
policy  issued  by  an  unauthorized  agent,  but  renewed  by  any  one 
authorized,  has  been  held  binding.^ 

343.  The  requirements,  on  the  part  of  the  insured,  to  obtain  a 
renewal  of  a  policy  are  obviously  precedent.  If  the  right  to  renew 
is  provided  for  in  the  written  contract  of  insurance,  the  written 
conditions,  as  in  other  contracts,  only  apply,  and  negotiations  before 
the  contract  as  to  renewal  was  made  are  merged  in  the  writing.'  If, 
on  a  renewal,  notice  of  other  insurance  already  made  or  that  shall  be 
made  is  required,  notice  of  an  existing  insurance  is  not  a  compli- 
ance with  the  requirement.^  Notice  of  an  intention  to  renew  is  not 
notice  of  a  renewal.'  But  where  a  guarantee  policy  for  three  years 
provided  '^  every  guarantee  shall  be  made  for  a  specified  term  .... 
but  shall  be  treated  as  a  renewal  contract  ....  unless  the  member 
....  shall  give  ....  notice  of  an  intention  not  to  renew,"  and, 
after  payment  of  a  year's  premium,  a  claim  due  was  set  off  against 
the  remaining  premiums,  leaving  a  balance  due  from  the  insured, 
who  told  the  agent  he  was  dissatisfied  at  not  receiving  cash,  and 

'  Akin  V.  Lir.  &  Lond.  k  Olobe  Ins.  *  B<*al  v.  Park  F.  Ins.  Co.,  16  Wia. 

Co.,  6  loB.  L.  J.  341  (E.  D.  Ark.).  241. 

«  Dattou  r.  WilUier,  52  N.  Y.  312.  •  Giddings  v.  Phoenix   Ins.  Co.,  90 

s  West.  Home  Ins.  Co.  v.  Hogue,  41  Mo.  272. 

Kan.  524.  ^  Healey  v.  Imperial  F.  Ins.  Co.,  5 

*  Imperial  F.  Ins.  Co.  r.  Durham,  Nev.  268. 

117  Pa.  St.  460.  B  lb. 
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that  he  should  withdraw  from  the  society,  and  in  fact  made  no  more 
payments,  nor  were  any  demanded  by  the  society,  it  was  held  to 
be  a  suflSciently  clear  declaration  of  notice  to  withdraw.*  Where 
the  policy  provides  that  '*  every  guarantee  shall  be  made  for  a  spe- 
cified term,  but  all  guarantees  upon  gross  annual  return,  etc.,  what- 
ever may  be  the  original  term  of  the  same,  shall,  from  the  expiration 
of  such  original  term,  be  treated  as  a  renewal  contract  of  the  like 
nature  and  conditions,  unless  either  the  member  interested  therein 
or  the  board  of  directors  shall  give  two  calendar  months'  notice  of  an 
intention  not  to  renew,"  the  guaranteed  was  held  bound  where  he  had 
not  given  notice  not  to  renew.*  But  in  the  event  of  no  notice 
being  given,  the  guarantee  would  become  a  renewed  contract  for 
only  one  period  from  the  expiration  of  the  original  term,  and  was 
not  from  time  to  time  renewable  by  the  insured.* 

344.  The  agreement  of  renewal  must  be  mutual.  Meref  negotia- 
tions as  to  a  renewal  are  insufficient.*  Merely  leaving  a  policy  at 
the  office,  saying  to  the  officer  "  Bind  it,"  and  receiving  no  reply, 
is  not  sufficient  evidence  of  a  renewal.*  Where,  through  an  error 
of  the  insured,  or  both  of  the  insured  and  agent  of  the  insurer,  a 
mistake  is  made  as  to  the  amount  of  the  risk,  the  insurer  cannot  be 
held  beyond  the  amount  he  agreed  to  pay.'  The  delivery  of  a 
renewal  receipt  forms  sometimes  a  factor  in  the  completion  of  the 
contract.  The  delivery  by  the  agent  to  the  insured  need  not  be 
physical,  but  the  retention  of  a  receipt  on  a  completed  contract  at 
the  insured's  request  is  sufficient.^  Where  an  agent  empowered  to 
countersign  and  give  renewal  receipts  dies  after  making  out  a 
receipt,  but  before  countersigning  it,  evidence  of  a  similar  receipt 
of  a  prior  premium,  also  not  countersigned,  which  was  found  among 
his  papers,  was  admitted,  and  it  was  held  sufficient  evidence  of  pay- 
ment of  the  premium.^     A  reply  by  the  agent,  who  had  agreed  to 

'  Hawthorne's  Case,  19  W.  R.  572.  *  Royal  InR.  Co.  i\  Beatty,  119  Pa. 

<  Solvency   Mat.   Guarantee    Co.    v,  St.  6. 

York,  3  H.  &  N.  588.  •  Johnson  w.  Conn.   P.  Ins.  Co.,   S4 

*  Solvency  Mut.  Guaran.  Co.  r.  Fro-  Ky.  470. 

an*',  7  H.  &  N.  .*».  ^  Tennant  r.  Travellers'  Ins.  Co.,  31 

*  Taylor  v.  Phoenix  Ins,  Co.,  47  Wis.     Fed.  R.  322  (N.  D.  Cal.). 

3G5  ;  O'Reilly  o.  Corp.  of  Loud.  Assur.,         *  Norton  v.  Pho&nix  Mut.  L.  lus.  Co., 
101  N.  Y.  575  ;  Idaho  Forwarding  Co.     36  Conn.  503. 
r.  Fireman's  Fund  Ins.  Co.,  29  Pac.  R. 
826  (Utah). 

326 


CHAP.  IV.]      CANCELLATION    AND   RENEWAL   OF   POLICY.  [345. 

renew  and  had  got  a  renewal  premium,  on  being  asked  for  a  certifi- 
cate of  renewal,  that  he  had  delivered  it,  is  an  admission  against 
the  insurer  and  part  of  the  res  gestce}  Whether  an  agreement  to 
renew  docs  or  does  not  exist  is  for  the  jury.* 

345.  An  agreement  in  a  policy  providing  for  an  option  to  renew 
is  of  course  part  of  the  original  contract,^  but  the  exercise  of  that 
option  or  a  renewal  is  necessarily  a  new  contract.*  It  has  been 
even  said  that  a  life  policy  is  a  contract  for  a  year  with  a  perpetual 
right  of  renewal  by  the  payment  of  an  annual  premium/  But,  as  is 
elsewhere  stated,*  it  is  submitted  that  a  life  contract  is  a  single  con- 
tract,^ the  consideration  on  both  sides  being  based  on  the  probable 
duration  of  the  whole  life,  in  which  the  risk  becomes  more  valuable 
at  the  termination  of  each  year  ;  and,  though  the  annual  premium  is 
usually  uniform,  this  is  not  universally  so,  and,  when  so,  the  amount 
is  arrived  at  by  charging  more  than  the  risk  is  worth  during  the 
first  period  of  the  contract  and  less  than  it  is  worth  during  the  last. 
In  Maryland  a  sealed  policy  issued  to  a  copartnership,  provided  for 
renewals  on  the  payment  of  a  renewal  premium  and  issue  of  a  renewal 
receipt,  and  had  been  frequently  renewed ;  at  the  date  of  the  last 
verbal  renewal  a  new  member  had  been  added  to  the  firm,  though 
its  style  was  not  changed ;  in  an  action  of  assumpsit  it  was 
held  that  the  policy  contemplated  a  renewal  as  a  specialty,  not  ver- 
bal renewals  to  be  evidenced  by  receipts,  and  that  assumpsit  would  not 
lie  by  the  members  of  the  new  firm.^  But  a  sealed  policy  need  not 
necessarily  be  renewed  by  a  sealed  instrument,*  but  may  be  renewed 
by  parol."     In  Maryland,  where  a  sealed  policy  was  issued  to  a 

1  Scott  v.  Home  Ins.  Co.,  53  Wis.  238.  >  Firemen's  Ins.  Co.  v.  Floss,  67  Md. 

>  Oiddings  v.  Phccnix  Ins.   Co.,   90  403. 

Mo.  272.  ^  Lock  wood  v,  Middlesex  Mut.  Assur. 

'  See  New  Eng.  F.  &  M.  Ins.  Co.  u.  Co.,  47  Conn.  553;  Trustees  First  Bap- 

Wetmore,  32111.  221  ;  Sheppard  v.  Pea-  tist  Church  v.  Brooklyn  F.  Ins.  Co.,  19 

bodj  Ins.  Co.,  21  W.  Va.  368 :  Fay-  N.  Y.  305  ;  Post   v.  iEtna  Ins.  Co.  43 

ette  Co.  Mut.  "P.  Ins.  Co.  v.  Neel,  6  W.  Barb.  (N.  Y.)  351.     But  see  also  Rob- 

N.  C.  (Pa.)  233.  erts  r.  Germania  F.  Ins.  Co.,  71  Ga.  478  ; 

*  Hart.  F.  Ins.  Co.  r.  Walsh,  54  111.  Firemen's  Ins.  Co.  v.  F^loss,  67  Md.  403  ; 

164;  Lndwig  v.  Jersey  Citj  Ins.  Co.,  48  Emery  v.  Boston  M.  Ins.  Co.,  14  Ins.  L. 

N.  Y.  379,  383.  J.  427  (Mass.),  508;  King  v.  Hekla  F. 

»  Thompson    v.    Cundiff,    11    Bush  Ins.  Co.,  58  Wis.  508. 

(Ky.),  567.  >°  King  v.  Hekla  P.  Ins.  Co.,  58  Wis. 

^  See  afrfe,  §  6 ;  post,  895.  508. 

^  Mut.  Benef.   L.  Ins.  Co.  v.  Robert- 
son, 59  III.  123.  327 
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firm,  which  did  not  provide  for  a  renewal,  a  verbal  renewal  was 
held  not  to  be  a  renewal  of  the  sealed  policy,  but  a  new  parol  con- 
tract of  insurance,  and  therefore  a  recovery  could  be  had  against 
the  insurer  by  the  firm  as  constituted  at  the  date  of  renewal, 
though  there  had  been  a  change  in  its  members  since  the  policy's 
original  issue.^  On  an  oral  agreement  to  renew,  the  contract  is 
complete  when  the  minds  of  the  parties  meet,  and  nothing  remains 
to  be  done  except  delivery  of  the  renewal  receipt.' 

A  parol  renewal  is  not  in  New  York  within  the  Statute  of  Frauds.' 
340.  A  policy  renewed,  unless  otherwise  expressed,  is  assumed 
to  be  on  the  same  terms  as  the  original  contract.^  Thus  a  condi- 
tion that  if  the  premises  ^'  shall  become  vacant  or  unoccupied,  and 
so  remain,"  the  policy  should  be  forfeited,  applies  to  a  vacancy  on 
a  renewal  as  well  as  thereafter.'  And  in  an  action  by  the  assignee 
on  a  fire  policy,  which  was  accepted  upon  the  faith  of  the  repre- 
sentations of  the  insured  in  the  application,  parol  evidence  is  admis- 
sible to  show  that  representations  were  in  fact  made  by  the  insured, 
and,  if  adopted  by  the  assignees  on  their  renewals,  the  evidence 
would  be  equally  admissible/  Where  a  clause  permitted  a  re- 
newal, "  provided  always  the  original  policy  is  in  full  force,"  and 
at  the  issue  of  the  policy  there  had  been  a  small  judgment,  un- 
known to  the  defendant  and  unnoticed  in  the  application,  which  was 
paid  before  renewal,  it  was  held  if  it  would  have  avoided  the  orig- 
inal policy  as  an  incumbrance,  it  would  not  avoid  the  renewal,  as 
the  policy  was  then  in  force.^  In  Chapman  v.  Gore  Dist.  Mut.  Ins. 
Co.,®  at  the  issue  of  the  policy  an  incumbrance,  which  would  have 
forfeited  the  policy,  was  not  stated,  though  it  was  paid  off  after  the 
policy  had  expired.  The  insured,  on  applying  for  a  new  policy, 
only  mentioned  the  one  actual  incumbrance,  and  took  an  assignment 
of  the  expired  policy,  instead  of  a  new  one  ;  and  it  was  held,  under 

1  Firemen's  Ins.  Co.  v.  Floss,  67  Md.  Co.,  21  W.  Va.  368.     See  England  r. 

403.  Westchester  F.  Ins.  Co.,  81  .Wis.  583. 

'  King  V.  Hekla  F.  Ins.  Co.,  58  Wis.        ^  Hotchkiss    v.  Home   Ins.  Co.,  58 

508.  Wis.  297. 

'  Trustees   First   Baptist  Church  v.        ^  Clark  v.  Mfrs.   Ins.   Co.,  8  How. 

Brooklyn  F.  Ins.  Co.,  1,9  N.  Y.  305.  235. 

*  New  Eng.  F.  &  M,  Ins.  Co.  ».  Wet-        '  Titus  r.  Glens  Palls  Ins.  Co.,  81 

more,  32  111.  221 ;  Hart.  F.  Ins.  Co.  v.  N.  Y.  410. 
Walsh,  54  lb.  164  ;  Burson  v.  F.  Ass'n,        «  26  U.  C.  C.  P.  89. 
136  Pa.  267  ;  Sheppard  v.  Peabody  Ins. 
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these  circumstances,  that  the  original  misrepresentation  could  not 
be  set  up.  Where  a  policy,  which  was  issued  in  consequence  of  the 
misrepresentations  of  the  insured,  which  did  not,  however,  avoid 
unless  intentional,  was  exchanged  for  another  which  provided  that 
any  misrepresentation  should  work  a  forfeiture,  it  was  held  the 
original  condition  could  not  be  incorporated  in  the  second  policy.^ 
An  incumbrance  created  after  the  date  of  the  original  policy,  which 
required  a  disclosure  of  any  incumbrances  then  existing,  was  held 
not  required  to  be  disclosed  at  the  time  of  the  renewal.'  And  a 
mortgage,  executed  within  the  original  term  before  the  renewal,  is 
not  a  breach  of  a  condition  in  the  renewed  policy  to  the  effect  that  if 
a  mortgage  be  executed  subsequently  to  the  delivery  of  the  policy 
it  shall  be  forfeited.'  In  Canada,  the  condition, '' Assurances  once 
made  may  be  continued  .  .  .  and  all  assurances,  original  or 
renewed,  shall  be  considered  as  made  under  the  original  representa- 
tions, in  so  far  as  they  may  not  be  varied  by  any  new  representation 
in  writing,  which,  in  all  cases,  it  should  be  incumbent  on  the  assured 
to  make  when  the  risk  has  been  changed,"  was  held  by  McLean, 
C.  J.,  to  apply  to  an  unnotified  change  during  the  original  term; 
but  by  Hagarty,  J.,  that  the  condition  did  not  require  a  new  repre- 
sentation till  a  renewal.^  A  renewal  is  assumed  to  be  made  in  ref- 
erence to  a  city  ordinance  passed  between  the  date  of  the  policy 
and  the  renewal,  which  forbids  the  erection  of  wooden  buildings  in 
a  town ;  and,  therefore,  the  insured  can  recover,  though  the  price 
of  the  reinstating  in  wood  would  be  much  cheaper  than  in  stone,  or 
than  to  pay  the  value  of  the  policy.*  Where  a  policy  was  renew- 
able on  the  original  representations,  unless  varied  in  writing,  and 
the  insured  was  required  to  make  a  written  application  on  a  re- 
newal if  the  risk  had  been  changed,  and  it  was  provided  that  if  there 
should  be  no  information  of  an  increase  in  risk  the  policy  should  be 
forfeited,  an  oral  statement  of  the  change  in  risk  was  held  sufiicient.* 
347.  A  renewed  policy, />r<V/a/acie,  protects  the  same  risk.^   But 

1  Klaiber  17.  III.  Beney.  Masonic  Soc.y  'Brady    v.   Northw.    Ins.    Co.,    11 

12  Ins.  L.  J.  125  (N.  D.  111.).  Mich.  425. 

«  Fayette  Co.   Mut.  F.   Ins.   Co.   r.  «  Liddle  v.  Market  F.  Ins.  Co.,  29  N. 

Neel,  6  W.  N.  C.  (Pa.)  233.  Y.  184. 

>  Lebanon  Mat.  Ins.  Co.  v.  Leathers,  ^  Hart.  F.  Ins.  Co.  v.  Walsh,  54  III. 

GCent.  R.  901  (Pa.).  164;  Aurora  F..&  M.  Ins.  Co.  r.  Kran- 

*  Lomas  v.  Brit.  America  Assur.  Co.,  ich,  36  Mich.  289  ;    Hay  v.  Star  F.  Ins. 

22  U.  C.  Q.  B.  310.  Co.,  77  N.  Y.  235. 

329 


348.]  RIGHTS   OF   PARTIES    IN    CONTRACT.  [BOOK  II. 

by  agreement  the  renewal  may  embrace  changed  interests.  For 
instance,  where  the  amount  of  the  risk  is  distributed  among  differ- 
ent subjects  covered,  but  is  renewed  in  a  lump  sum  without  such 
distribution,  the  risk  was  held  general.*  And  where  after  the  ex- 
piration of  the  old  insurance  the  goods  had  been  removed  from  the 
locality  described  as  "  first  floor"  to  different  floors  in  the  same 
building,  of  which  the  insurer  had  notice,  and  the  renewal  paper 
referred  to  the  old  policy  and  the  building,  but  omitted  the  words 
"  first  floor,"  the  policy  was  held  to  modify  the  old  contract  and  in- 
clude the  goods  on  all  the  floors.*  And  where  the  renewal  was 
clearly  on  a  more  extensive  interest  in  property,  a  representation 
of  the  insured  that  there  ^'  had  been  no  alteration  in  or  about  the 
property  to  be  insured  material  to  the  risk  since  the  application," 
was  considered  not  false,  as  the  change  had  been  in  the  scope  of  the 
policy,  not  in  or  about  the  property  insured.*  Where  a  new  policy 
with  notice  of  an  increased  risk  is  substituted  for  a  renewed  policy, 
notice  of  which  had  been  given  before  the  original  renewal,  the 
notice  runs  through  subsequent  renewals.*  Where  fire  and  ice  are 
excepted  perils,  but  the  renewal  provided  "  it  is  understood  that 
assured  is  not  entitled  to  claim  for  any  loss  or  damage  arising  from 
ice,"  and  a  second  renewal  stated  "the  within  policy  is  renewed"  by 
endorsement,  it  was  held  that  this  applied  to  the  original  policy,  and 
not  to  the  first  renewed  policy,  and,  therefore,  fire  was  not  covered 
after  the  first  renewal.*  If  the  new  term  is  not  stated,  the  original 
term  of  the  policy  will  be  understood.'  In  Kentucky,  a  renewed 
policy,  in  the  absence  of  a  contrary  intention,  runs  as  if  under- 
written on  the  day  of  its  renewal.^ 

348.  The  payment  of  the  premium  on  a  renewal,  unless  stipulated 
for,  is  not  precedent  to  the  formation  of  the  contract ;'  and  where  no 
rate  is  named  the  old  rate  will  be  presumed  to  have  been  intended.* 

1  Driggs  V.  Albany  Ins.  Co.,  10  Barb.  *  Honnick   t*.   Phoenix    Ins.  Co.,  22 

(N.  Y.)  440.  Mo.  82. 

>  Ladwig  V.  Jersey  City  Ins.  Co.,  48  ^  Scott  v.  Home  Ins.  Co.  53  Wis.  238. 

N.    Y.    379.     See  also  Eddy    St.   Iron  '  Noyes  v.  Hart.  P.  Ins.  Co.,  54  N.  Y. 

Foundry  v.  Farmers'  Mut.  F.  Ins.  Co.,  668. 

5  R.  I.  426.  *  Queen  Ins.  Co.  v.  Baldwin,  71  L.  T. 

'  Eddy  St.  Iron  Foundry  v.  Farmers'  417. 

Mut.  F.  Ins.  Co.,  supra.  ^  Post  v.   JEiuA  Ins.  Co.,  43  Barb. 

*  People's  Ins.  Co.  «.  Spencer,  53  Pa.  (N.  Y.)  351. 
St.  353. 
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In  Salvin  v.  James,*  a  policy  was  to  continue  "  so  long  as  the 
insured  should  pay  the  said  premium  at  the  said  times,"  and  '^  the 
office  should  agree  to  accept,"  and  it  was  further  stipulated  that 
future  payments  should  be  made  annually  at  the  office  ^'  within  15 
days  after  the  day  limited  by  the  policy,  upon  forfeiture  of  the 
benefit  thereof ;"  that  "  no  insurance  was  to  take  effect  till  the  pre- 
mium was  paid,"  and  that  all  persons  insured  "  by  policies  for  a 
year  or  more  had  been  and  should  be  considered  as  insured  for  15 
days  beyond  the  time  of  the  expiration  of  their  policies."  Before 
the  expiration  of  the  year  the  insured  was  notified  to  pay  an  in- 
creased premium  for  the  ensuing  year,  otherwise  the  insurance 
would  hot  be  continued,  which  he  refused  to  do,  and  it  was  held,  on 
a  loss  within  the  fifteen  days  from  the  expiration  of  the  year,  that 
the  insurer  was  not  liable,  though  the  insured,  after  the  loss  and 
within  the  15  days,  tendered  the  premium  demanded ;  as  the  effect 
of  the  contract  was  to  give  an  option  to  renew  within  the  15  days 
on  payment  of  the  premium,  notwithstanding  an  intervening  loss, 
provided  the  office  had  not,  before  the  expiration  of  the  year,  de- 
termined the  option  by  notifying  the  insured  of  its  refusal  to  renew. 
In  Tarleton  v.  Staniforth,*  where  the  insured  in  a  policy  for  a 
half  year  agreed  to  pay  premiums  as  long  as  the  insurer  should 
accept  them  in  advance  within  15  days  from  termination  of  the  six 
months,  and  a  loss  occurred  within  the  fifteen  days  from  the  end  of 
the  six  months,  but  before  the  premium  was  paid  for  the  next,  the 
insurers  were  held  not  liable,  though  the  insured  made  a  tender 
before  the  end  of  the  fifteen  days,  but  after  the  loss.  But  where  the 
policy  provided  it  should  not  be  valid  for  more  than  15  days  after 
the  time  limited,  unless  the  premiums  and  stamp  duty  for  the  renewal 
should  be  paid  within  that  time,  and  a  loss  occurred  after  the  expira- 
tion of  the  year,  but  within  the  fifteen  days,  the  insurers  were  held 
liable.*  Where  the  insurer  renews  the  policy  and  holds  his  agent 
for  the  premium,  this  is  a  valid  contract  in  favor  of  the  insured.* 
Where  the  term  on  which  certain  lapsed  policies  should  be  renewed 
had  been  ascertained  by  consent,  and  the  plaintiffs,  agents  of  the 
insurance  office,  remitted  <£100,  which  was  in  excess  of  what  they 
owed  the  office  as  agents  for  premium,  it  was  held,  though  the 
officers  had  not  appropriated  any  part  of  the  JGIOO  to  payment  of 

»  6  East,  571.  »  McDoiiell  i;.  Carr,  H.  &  J.  (Ir.)  256. 

«  1  B.  &  P.  471.  *  Planters'  Ins.  Co.  Ray,  52  Miss.  238. 
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the  premiums  on  the  lapsed  policies,  yet  it  must  be  taken  to  have 
received  the  money  on  account  thereof,  and  therefore  that  there 
was  a  good  contract  for  renewal  from  the  date  of  receipt.* 

A  provision  in  a  policy  already  executed,  that  no  insurance 
whether  original  or  continued  should  be  binding  until  the  actual 
payment  of  the  premium  and  the  written  acknowledgment  thereof, 
was  held  not  to  invalidate  a  subsequent  parol  contract  to  renew  such 
insurance,  in  consideration  of  a  premium  not  paid  at  the  time  the 
risk  attached,  but  postponed  to  a  future  day.' 

1  Kirkpatrick  v,  S.  Aastralian  lug.        ^  Trngtees  First  Baptist  Church  r. 
Co.,  11  Ap.  Gas.  177.  Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305. 
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Division  I. — Right  to  Receive  a  Paid-up  Policy. 

349.  Not  unusually  a  policy  of  life  insurance  gives  the  insured 
an  option,  after  the  payment  of  a  certain  number  of  premiums,  to 
exchange  upon  certain  conditions  the  insurer's  agreement  to  pay 
the  amount  of  the  insurance  stipulated  for,  which  was  based  on  the 
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payment  of  annual  premiums,  for  a  paid-up  policy  in  a  lesser 
amount,  proportionate  to  the  amount  of  premiums  actually  paid.  In 
certain  States  statutes  exist  compelling  the  insurer  to  issue  under 
certain  conditions  a  paid-up  policy  to  the  insured  based  on  the  value 
of  the  premiums  already  paid.  The  Massachusetts  Act  of  1861,  c. 
186,  is  an  example  of  this  species  of  legislation.  A  policy  made 
before  the  passage  of  this  Act,  however,  does  not  come  within  it, 
though  a  certificate  acknowledging  the  receipt  of  an  annual  premium 
was  had  after  the  Act,  as  this  does  not  constitute  a  new  contract 
but  merely  renews  the  old  one.*  The  question  whether  this  Act 
applies  to  contracts  by  a  foreign  insurer  would  depend  upon  where 
the  contract  was  made,  and  it  was  held  that  the  test  of  the  locus  of 
the  contract  was  the  place  where  the  minds  met,  that  is,  where  the 
proposal  was  accepted;  the  circumstance  of  where  the  agent  actually 
delivered  the  policy  and  accepted  the  premiums  or  application  being 
immaterial.*  This  Act  was  held  by  force  of  the  Statute  of  1872, 
c.  325,  sec.  7^  to  apply  to  foreign  as  well  as  to  domestic  companies.' 
But  by  the  Act  of  1880,  c.  232,  such  law  is  not  to  apply  to  policies 
issued  after  December  81,  1880.*  The  option  to  exchange  a  policy 
for  a  paid-up  policy,  however,  unless  created  by  statute,  is  not  a 
right  that  every  person  insured  has ;  and  unless  such  a  right  is 
given  in  the  policy  or  by  statute,  the  insurer  is  under  no  obliga- 
tion to  convert  a  policy  into  one  paid  up.*  But  there  is  no  reason 
to  prevent  the  company  from  verbally  agreeing,  even  subsequently 
to  the  issue  of  dk  sealed  policy,  that  it  may  be  changed  on  a  failure 
to  pay  after  a  certain  number  of  payments  to  a  paid-up  policy.* 
And  obviously  the  conditions  imposed  by  the  insurer  in  an  outside 
agreement  must  be  fulfilled  by  the  insured  as  in  any  other  contract.' 
350.  When  this  option  is  exercised  by  the  insured,  the  conditions 
of  the  policy  for  original  insurance  in  the  larger  amount  apply 
equally  to  the  commuted  policy  for  the  fractional  sum.*     When  the 

*  Shaw  V.  Berkshire  L.*  Ins.  (?o.,  103        *  Packard  v.  Conn,  Mat.  L.  Ins  Co.,  I* 
Mass.  254.  Mo.  Ap.  4(i9. 

'  Sliattuck   17.  Mut.    L.  Ins.   Co.,   4  <  Gates  v.  Hom^  Mat.  L.  Ins.  Co.,  4 

Cliff.  598  (D.  Mass.).  Amer.  L.  Rec.  395  (Oh.). 

•  Holmes  Vr  Charter  Oak  L.  Ins.  Co.,  '  Packard  c.  Conn.  Mut.  X.  Ins.  Co., 
10  lus.  L.   J.   348  (Mass.);    Morris  r.  9  Mo.  Ap.  469. 

IVnn  Mut.  L.  Ins.  Co  ,  120  Masd.  503.         ^  Merritt  r.  Cotton  States  L.  Ins.  Co., 

<  «e«    Smith    v.    Mut.   L.    Ins.   Co.     55  Ga.  103. 
(D.  Mass.);  Jan.  18S1. 
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policy  provides  for  this  option,  certain  obligations  are  imposed  upon 
the  insured  which  are  precedent  to  the  grant  of  the  paid-up  policy. 
Thus,  the  conditions  stipulating  for  a  demand  for  the  new  insurance 
and  surrender  of  the  old  policy  are  precedent.*  A  demand  for  a 
paid-up  policy  may  be  made  by  the  insured  upon  a  previously 
accredited  agent,*  or  upon  an  agent  whose  authority  is  created  by 
ratification,'  unless  the  policy  provided  for  a  demand  upon  a  particu- 
lar individual.  The  insurer  must  either  supply  a  proper  form  of 
contract  for  paid-up  insurance,  or  sign  the  written  one  which  the 
insured  offers  if  it  has  the  same  legal  effect,  for  it  caimot  arbitrarily 
decline.* 

351.  The  time  within  which  the  demand  for  a  paid-up  policy  may 
be  made,  or  the  old  policy  surrendered,  is  usually  vital.  When  the 
policy  provides  that  a  demand  and  surrender  of  the  old  policy  shall 
be  made  within  a  specified  time,  this  is  precedent  to  the  right  to 
obtain  a  paid-up  policy.^  And  it  has  been  held  that  restraining  the 
insurer  from  issuing  policies  during  the  period  within  which  the 
demand  should  have  been  made  will  not  excuse  a  tender  by  the  in- 
sured of  the  original  policy.*  But  if  the  company  refuses  because 
of  an  impending  dissolution  to  accept  premiums  on  a  policy,  it  i^ 
estopped  from  setting  up  a  sixty-day  limit  within  which  to  transmit 
a  policy  to  be  exchanged  for  one  paid-up  after  default  in  payment  J 
Where  the  policy  provided  that  a  surrender-value  policy  must  he 
demanded  within  one  year  from  the  time  an  accrued  premium  fell 
due,  it  was  held  to  mean  an  accrued  premium  for  the  non-payment 
of  which  the  company  can  determine  the  policy ;  and  where  notes 
were  taken  when  the  premium  fell  due  and  renewal  receipts  given 
therefor,  it  was  considered  as  preventing  the  company  from  in- 
sisting on  forfeiture  for  non-payment  with  respect  to  the  contract." 
Where  the  insured,  having  thirty  days,  sent  the  old  policy  to  a 

>  Schumacher  ».  Manhattan  Ins.  Co.,  patbicL.  Ins.  Co.,  117  U.  S.  411 ;  Coift^v 

3  Ins.  L.  J.  455  (Mo.).  r.  Universal  L.  Ins.  Co.,  10  Bias.  3.')4 

«  Belt  V,  Brooklyn   Life  Ins.  Co.,  12  (K.  D.Wis.)  ;    North  v.  N.  Amer.  Mut. 

Mo.  Ap.  100.  L.  Ins.  Co.,  5  Coast  Rev.  93. 

•  Andrews  v.  .£tna  L.  Ins.  Co.,  92  N.  •  Universal  L.  Ins.  Co.  o. Whitehead, 
Y.  596.    ,  supra. 

*  Watt«  V,  PluBnix  Mut.  L.  Ins.  Co.,  '  Coffey  v.  Universal  L.  Ins.  Co.,  1(» 
16  Blatch.  228  (E.  D.  N.  Y.).  Biss.  354  (E.  D.  Wis.). 

^  Universal  L.  Ins.  Co.  v.  Whitehead,         *  Midi.  Mut.   L.  Ins.  Co.  v.  Bowes, 
58  Miss.  226  ;  Universal  L.   Ins.  Co.  v.     42  Mich.  19. 
DeVore,  88  Va.  778  ;  Knapp  i\  Homoco- 
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sub-agent  who  was  not  employed  by  the  company,  from  whom  the 
policy  was  received  and  to  whom  the  premiums  were  paid,  with  a 
request  to  forward  it  and  get  a  paid-up  policy  within  twenty  days 
after  the  non-payment  of  the  last  premium,  the  request  was  answered 
by  the  company  at  the  expiration  of  thirty  days,  stating  the  policy 
would  show  what  was  to  be  done ;  thereupon  proper  papers  were 
delivered  to  the  general  agent,  and  it  was  held  this  was  in  equity  a 
surrender  within  a  sufficient  time.^  Under  the  Massachusetts  Act 
of  April  10, 1861,  which  provided  that  no  life  policy  should  be  for- 
feited for  the  non-payment  of  a  premium  until  the  expiration  of  a 
term  of  temporary  insurance  provided  for  according  to  an  actuarial 
scheme,  the  evidence  of  an  actuary  as  to  the  computation  in  accord- 
ance with  the  Statute  is  admissible  to  show  that  the  temporary  in- 
surance created  thereby  had  expired  prior  to  the  death  of  the  insured.* 
Where  the  policy  provides  for  a  surrender  of  the  old  policy  *'  while 
in  force,"  a  surrender  after  it  had  been  avoided  or  lapsed  is  too 
late.*  And  where  the  proviso  was  simply  to  issue  a  paid-up  policy 
on  demand  after  a  certain  number  of  payments,  it  was  thought  the 
new  policy  could  only  be  demanded  during  the  life  of  the  old  one.* 
In  the  Pennsylvania  case,  in  any  event,  it  was  too  late,  as  seven 
years  had  elapsed,  the  company  was  dissolved,  and  a  receiver 
appointed  before  the  surrender.* 

552.  In  a  number  of  cases,  however,  it  has  been  held  that  the  right 
of  the  insured  under  the  clauses  to  recover  a  commuted  sum  did  not 
depend  upon  the  surrender  and  demand  for  a  new  policy  within  the 
time  stipulated ;  but  these  decisions  were  based  upon  the  existence 
of  special  words  in  the  policy  which  the  Courts  construed  as  agree- 
ments by  the  insurer,  on  the  insured's  failure  to  pay,  to  be  liable 
for  a  proportionate  amount  of  insurance.*  In  Winchell  v,  John 
Hancock  Mut.  L.  Ins.  Go.,^  it  was  provided  that  ^'  at  any  time  after 

I  Morrison  r.  Amer.  Popular  L.  Ins.  34  Oh.  St.  222 ;  Smith  r.  Nat.  L.  Ins. 

Co.,  5  Ins.  L.  J.  752  (D.  N.  H.).  Co.,  103  Pa.  St.  177. 

*  Greenfield  v.  Mass.    Mut.   L.    Ins.  ^  Smith  o,  Nat.  L.  Ins.  Co.,  supra. 
Co.,  47  N.  Y.  430.  «  Montgomery  v  Phoenix  Mut.  L.  Ins. 

3  Phoenix  Mut.  L.  Ins.  Co.  v.  Baker,  Co.,    14    Bush   (Ky.),   51 ;    Chase  v. 

85  111.410;  Koehler   p.  Phoenix   Mut.  Phoenix  Mut.  L.   Ins.  Co.,  67Me.  S5; 

L.  Ins.  Co.,  12  Ins.  L.  J.  470  (Ky.).  Doer  v.  Phoenix  Mut.  L.  Ins.  Co.,  lb. 

*  People    V,    Widows'    &    Orphans'  438. 

Benef.  L.  Ins.  Co.,  16  Hun   (N.  Y.),        t  8  Ins.  L.  J.  651  (D.  Man.). 
8;  Bussing  v.  Un.  Mut.  L.  Ins.  Co., 
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one  annual  premium  has  been  paid  ...  the  policy  may  be  sur- 
rendered at  the  option  of  the  insured  for  a  paid-up  policy.     The 
policy  provided  for  a  forfeiture  for  the  failure  to  pay  a  premium, 
snbject,  however,  to  the  186th  chapter  of  the  Act  of  1861  of  Massa- 
chusetts, which   continues   temporarily  all   policies,   forfeited   for 
failure  to  pay  premiums,  in  force  according  to  their  net  value,  pro- 
vided notice  and  proof  of  death  should  be  submitted  to  the  insurer 
within  ninety  days  after  the  death  of  the  insured.     The  premiums 
on  the  policy  had  not  been  paid  for  four  years,  and  through  igno- 
rance of  the  policy's  existence  notice  was  not  given,  as  required, 
within  the  ninety  days.     It  was  held  that  equity  would  not  relieve 
against  the  forfeiture  for  neglect  to  give  the  notice,  but  that  the 
insured  had  a  choice  between  a  paid-up  policy  and  the  temporary 
extension  under  the  Massachusetts  Act ;  and  that  the  policy  need 
not  be  in  force  at  the  time  of  the  insurer's  demand  for  a  paid-up 
policy  ;  but  the  Court  added,  in  any  event,  the  policy  was  in  force, 
in  fact  under  the  Act  when  the  insured  died,  and  was  only  forfeited 
as  to  the  right  of  extension,  beyond  the  time  the  Act  extended  it ; 
and,  therefore,  being  kept  in  force  by  the  Act,  the  insured  could 
still  exercise  the  option.     It  was  held  in  New  York,*  on  a  policy 
which  was  made  stipulated  to  be  non-forfeitable  after  two  payments, 
and  that  after  a  subsequent  failure  to  pay  the  insurer  would  issue  a 
paid-up  policy  for  its  then  value,  and  in  Massachusetts,'  under  the 
Act,  that  the  right  to  a  paid-up  policy  was  not  a  personal  contract, 
but  that  the  insured's  representative  could  demand  it  within  the 
time  allowed.     In  a  proviso,  that  this  policy  of  insurance  after  two 
annual  premiums  shall  have  been  paid  thereon,  shall  not  be  for- 
feited or  become  void  by  reason  of  the  non-payment  of  premiums, 
but  the  party  insured  shall  be  entitled  to  have  it  continued  in  force 
for  a  period  to  be  determined  as  follows,  to  wit :  "  The  net  value 
when  the  premium  becomes  due  shall  be  computed  by  actuaries' 
rates,  etc.,  with  interest,  at  four  per  cent. ;  four-fifths  of  such  net 
value  shall  be  considered  as  a  net  single  premium  of  temporary  in- 
surance, and  the  term  for  which  it  will  insure  shall  be  computed 
according  to  the  age,  etc.,  of  the  party,  or  at  his  option  he  may 
receive  a  full  paid-up  policy  for  the  amount  of  the  premium  paid  ; 

>  Wheeler  r.  Conn.  Mat.  L.  lus.  Co.,        *  Wiiichell  r.  John  Hancock  L.  Iiifl. 
82  N.  Y.  643.  Co.,  8  Ins.  L.  J.  651  (D.  Mass.). 
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provided  that  unless  this  policy  shall  be  surrendered  and  such  paid- 
up  policy  shall  be  applied  for  within  ninety  days  after  such  non-pay- 
ment of  premium  as  aforesaid,  then  this  policy  shall  be  void,"  the 
words  "  paid-up  policy"  in  the  proviso  were  held  to  apply  to  both 
alternatives,  and  therefore  the  benefit  of  the  paid-up  policy  could 
not  be  had  in  either  form  unless  the  surrender  and  application  were 
made  within  the  term  prescribed  in  the  proviso.*  The  words  in  a 
clause  '^  at  any  time,"  after  a  blank  number  of  annual  premiums, 
do  not  mean  only  after  the  blank  number,  but  may  mean  after  that 
and  more  ;  it  is  a  terminus  a  quo?  In  Sheerer  v.  Manhattan  L.  Ins. 
Co.,*  the  policy  contained  the  usual  clause  of  forfeiture  for  failure 
to  pay  premiums,  and  subsequently  the  company  delivered  to  the 
insured  a  paper  agreeing,  after  the  receipt  of  three  annual  pre- 
miums, upon  a  surrender  of  the  policy  on  or  before  it  should  expire 
by  the  non-payment  of  the  fourth  or  subsequent  premium,  to  deliver 
to  a  paid-up  policy,  etc.  It  was  held  the  surrender  might  be  within 
a  reasonable  time,  as  there  was  no  clause  of  forfeiture  in  the 
separate  agreement,  and  the  two  instruments  should  be  construed 
together. 

353.  The  amount  of  insurance  the  insured  is  entitled  to  in  the 
paid-up  policy  depends  on  the  terms  of  the  contract,  which  are 
variously  expressed.  The  stipulation  that  if  after  the  first  annual 
premium  is  paid  a  subsequent  default  shall  not  forfeit,  but  the 
holder  may  surrender  the  policy  and  get  a  paid-up  policy  for  the 
amount  which  the  value  of  the  surrendered  policy  would  buy,  ascer- 
tained in  a  specific  way,  and  considered  as  a  gross  premium 
according  to  the  single  premium  rates,  does  not  mean  that  the  full 
amount  of  the  policy  is  assured  by  the  payment  of  one  premium  but 
that  the  policy  is  only  to  be  kept  for  the  value  which  the  clauses, 
after  the  non-forfeiture  paragraph,  indicate.*  A  clause  provided 
that  after  the  payment  of  two  annual  premiums  it  should  not  be  for- 
feited by  reason  of  non-payment  thereafter,  and  gave  the  assured 
the  option  to  "  receive  a  paid-up  policy  for  the  full  amount  of  pre- 
mium paid."  The  insured  had  taken  a  policy  for  $3000,  upon 
which  he  had  paid  ten  annual  premiums  of  $889. 16,  and  it  was  held, 

»  Kiiappr.  Homopopathic  Mut.  L.  Ins.  >  16  Fed.  R.  720  (D.  Ky.). 

Co.,  117  U.  S.  411.  *  Mound  City  Mut.  L.  Ins.   Co.  c. 

>  WinchellV.  John  Hancock  L.  Ins.  Huth,  49  Ala.  529. 
Co.,  8  Ins.  L.  J.  651  (D.  Mass.). 
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as  the  policy  contained  no  words  of  restriction,  the  insured  was  not 
limited  to  the  amount  of  the  original  insurance,  but  was  entitled  to 
a  paid-up  policy  to  be  computed  as  covenanted.^     The  clause  that 
after  "payment  of  two  annual  premiums''  "  a  new  policy  will  be 
issued  for  the  amount  of  cash  premiums,  in  even  hundreds  of  dollars 
received  by  the  company,"  implies,  where  the  premium  is  composed 
of  cash  and  notes,  that  the  cash  portion,  of  at  least  the  paid  portion 
only,  is  taken  into  consideration,  and  where  $706.50  had  been  paid 
as  the  cash  portion  of  the  premium  and  notes  given  for  the  remainder 
which  were  unpaid,  the  new  policy  would  be  $700.*     Where  the 
])olicy  has  been  forfeited  by  failure  to  pay  a  note,  the  amount  of 
the  note  must  be  deducted  from  the  net  value  of  the  policy,  in  de- 
termining the  premium  of  temporary  insurance  under  the  Massachu- 
setts statute,  which,  after  certain  number  of  premiums  paid,  gives 
a  paid-up  policy  to  the  insured.'    But  in  Goodwin  v.  Mass.  Mut. 
Life  Ins.  Go.,^  it  was  held  that  an  unpaid  premium  upon  a  policy  of 
life  insurance  is  not  an  "  indebtedness"  within  the  meaning  of  the 
statute  of  Massachusetts  providing  for  the  continuance  and  validity 
of  such  a  policy  for  a  limited  period  after  failure  to  pay  the  pre- 
mium ;  therefore  it  cannot  be  deducted  from  the  net  value  of  the 
policy  in  determining  the  amount  of  premium  for  temporary  insurance. 
In  Van  Creelen  v,  Mass.  Mut.  L.  Ins.  Co.,^  there  was  a  stipulation 
in  a  Massachusetts  company,  that  the  unpaid  portion  of  the  year's 
premium  should  be  a  debt,  and  that  a  failure  to  pay  any  instalments 
should  forfeit,  except  as  by  c.  18(5,  Laws  of  Massachusetts,  1861. 
Held,  this  did  not  violate  the  statute,  as  the  amount  of  the  unpaid 
premium  should  be  deducted  from  the  net  value  at  the  date  it  be- 
came due,  in  ascertaining  the  net  single  premium  to  the  credit  of 
the  insured,  and  intended  by  the  statute  to  carry  a  temporary  in- 
surance, notwithstanding  the  failure  to  pay  the  stipulated  instalment 
of  the  premium  when  due.    In  Marston  v.  Mass.  Mut.  L.  Ins.  Co.,* 
it  was  decided  under  the  non-forfeiture  Act  of  Massachusetts,  that 
all  unpaid  notes  given  for  annual  premiuios,  including  those  for  the 

1  ChriBtj   o.  Homopopathic   Mut.  L.  Mass.   500;  Rigelow  t;.   State  Mut.   L. 

Ins.  Co.,  93  N.  Y.  345.  Asnur.  Ass'n,  123  lb.  113. 

s  Hughes  v.  Piedmont  k  Arlington  M3  N.  Y.  480. 

L.  Ids.  Co.,  56  6a.  111.  *  35  La.  An.  226. 

s  Pitt  V.  Berkshire,  L.  Ins.  Co.,  100  •  59  N.  H.  92. 
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part  of  the  year  subsequent  to  the  forfeiture,  are  to  be  deducted  in 
determining  the  net  value. 

The  clause  that  on  a  default  the  insurer  should  not  be  liable  for 
the  whole  sum,  ^^  but  only  for  an  amount  proportionate  to  the  number 
of  premiums  paid,"  where  a  death  occurs  after  twenty-seven  pay- 
ments, and  four  defaults  the  paid-up  policy  would  be  for  27.31  of  the 
original  amount  of  insurance ;  there  is  no  reason  for  asserting  that 
the  equitable  value  at  the  date  of  the  last  payment  was  intended.^ 
But  the  provision  in  the  policy  that  it  shall  be  non-forfeiting  ^^  if 
application  is  made  for  settlement  while  it  is  in  force,"  does  not  in- 
dicate in  a  mutual  company  that  the  insured  should  be  treated  as 
standing  alone,  but  he  must  be  considered  as  a  partner  in  a  common 
venture,  bearing  his  share  of  the  burdened  risk,  and  therefore  his 
recovery  should  be  limited  to  his  proportion  of  the  reserve,  or  to 
such  a  paid-up  policy  as  such  proportion  would  purchase.'  In  Timay- 
enis  V.  Un.  Mut.  Ins.  Co.*  A.  took  out  a  policy  for  the  wife  of  a  third 
party  on  the  latter's  life,  which  he  illegally  surrendered  ;  and  later 
took  out  a  new  one  for  himself  on  the  same  life.  lie  had  paid  for 
the  premium  cash  and  given  a  note  which  was  outstanding  at  the 
surrender.  When  the  money  under  the  second  policy  was  paid  to 
A.  the  insurer  by  an  arrangement  deducted  the  amount  of  the  out- 
standing notes  for  premiums  due  on  the  first  policy.  And  it  was 
held,  as  the  insurer  was  not  compelled  to  take  notes  instead  of  cash 
for  the  premiums,  nor  to  enforce  them,  and  as  they  were  not  paid 
in  respect  of  premiums  on  the  surrendered  policy,  but  as  a  settle- 
ment under  a  new  policy,  that  the  amount  of  deduction  from  the 
payment  under  the  second  policy,  being  the  value  of  the  note,  could 
not  be  considered  as  a  premium  paid  on  the  first  policy  ;  and  there- 
fore could  not  be  counted  in  estimating  the  number  of  premiums  paid, 
in  order  to  find  out  value  of  a  paid-up  policy  for  the  widow.  A  pro- 
vision that  in  case  of  forfeiture  the  insured  shall  have  the  benefit 
of  such  equitable  adjustment  as  may,  from  time  to  time,  be  provided 
by  the  board  of  directors,  has  been  construed  to  mean  that,  though 
the  representatives  of  the  insured  would  be  entitled  to  pay  any 
equitable  adjustment  provided  for  by  the  established  rules  of  the 
directors,  existing  at  the  time  of  the  forfeiture,  as  well  as  to  any 

'  Mut.  L.  Ins.  Co.  V.  Bratt,  55  Md.        *  NaehviUe  L.  lus.  Co.  v.  Mathews, 
200.  11  Im.  L.  J.  219  (T«ni>.). 


»  21  Fed.  R.  223  (S.  D.  N.  Y.). 
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that  might  be  accorded  by  their  special  act,  yet  the  establishment 
of  such  rules  was  left  by  the  policy  within  the  discretion  of  the 
directors,  and  the  Court  could  not  interfere.* 

354.  If  the  insurer  agrees  on  certain  terms,  which  are  complied 
with,  to  commute  an  ordinary  policy  to  a  paid-up  policy  in  a  smaller 
amount,  this  does  not  impliedly  authorize  him  to  alter  the  term  the 
policy  had  to  run.*  Where  the  agreement  as  to  a  paid-up  policy 
is  embraced  in  the  policy,  proof  of  verbal  promises  or  representa- 
tions by  an  agent  at  the  time  of  the  contracting  regarding  a  sur- 
render value,  were  held  inadmissible  to  alter  the  terms  of  the  policy, 
as  a  written  contract  cannot  be  changed  by  parol  evidence  except  in 
a  suit  to  reform.'  And  statements  as  to  the  effect  of  such  forms  of 
policies  made  by  agents  of  the  insurer  on  other  occasions,  and  the 
opinion  of  the  actuary  as  to  the  meaning  usually  put  by  companies 
upon  a  certain  clause,  are  also  inadmissible.^ 

Division  II. — Right  to  Receive  Dividends. 

855.  Dividends  by  an  insurance  company  can  only  be  legally  de- 
clared out  of  the  profits  earned,  or  out  of  a  surplus  accumulated 
over  expenses.^  Profits  may  perhaps  be  defined  as  the  surplus  of 
income  after  defraying  the  expenses  attendant  on  making  it,  while 
an  accumulated  surplus  is  the  residue  of  profits  accumulated  after 
paying  dividends,  or  accumulated  without  paying  any  dividends  at 
all.  Sometimes,  in  addition  to  the  shareholders  of  stock  companies, 
the  policyholders  are  entitled  to  a  bonus  or  dividend  from  money 
earned  in  the  concern.  In  New  York,  in  People  v.  Security  L.  Ins. 
Co.,*  there  was  a  provision  in  the  charter  of  the  company  that,  after 
paying  the  shareholders  certain  specified  semi-annual  dividends,  at 
intervals  of  three  years,  the  net  profits  should  be  divided  twenty  per 
cent,  to  the  shareholders,  and  eighty  per  cent,  to  the  policyholders. 
It  was  held  that  this  bonus  came  from  the  business  of  the  company, 
in  which  the  policyholders  were  not  members.     It  was  therefore  not 

>  Nightingale  v.  State  Mut.  L.  Ins.  ^  Smith  v.  Nat.  L.  Ins.  Co.,  103  Pa. 

Co.,  5  R.  I.  38.  St.  177. 

*  St.  IjonisMut.  L.  Ins.Co.  i;.  Grigsb^,  *  RusseU  t;.  Bristol,  49  Conn.   251; 

10  Bush  (Ky.),  310.  De  Peyster  v.  Amer.   F.   Ins.   Co.,    6 
s  Nashville  L.  Ins.  Co.  v.  Mathews,  Paige  (N.  Y.),  486. 

11  Ins.  L.  J.  219  (Tenn.).  «  People  v.  Security  L.,  Etc..  Co.,  78 

N,  Y.  114.     Seean/e,  §  74. 
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made  in  any  way  by  them,  and  as  to  the  policyholders  it  could  not 
be  called  a  profit,  as  in  no  evejjt  could  they  ever  get  a  larger  sum 
than  they  had  paid  in,  though  as  to  the  company  it  might  be  so.  The 
so-called  profit  was  really  an  equitable  adjustment  of  the  premiums 
paid  and  which  had  been  rated  too  high ;  and  therefore  the  policy- 
holders were  not  to  be  reckoned  as  sharers  in  the  profits  as  to  be 
partners  in  the  concern  in  insolvency  proceedings.  But  in  Last  t*. 
Lond.  Assur.  Corp.,*  where  a  life  company  issued '' participating 
policies"  at  an  increased  premium,  according  to  the  terms  of  which 
at  the  end  of  each  quinquennial  period  two-thirds  of  the  ^'  gross 
profits"  of  such  policies  were  returned  by  way  of  bonus  or  abate- 
ment of  premiums  to  the  holders  of  policies  then  in  force  ;  and  the 
remaining  one- third  went  to  the  company,  who  bore  all  the  expenses 
of  the  business,  of  which,  the  portion  remaining  after  payment  of 
expenses  constituted  the  only  profit  available  for  division  among 
shareholders,  it  was  held  by  the  House  of  Lords,  Lord  Bramwell 
dissenting,  and  reversing  the  Court  of  Appeals,  which  with  a  large 
dissent  had  afiirmed  the  Queen's  Bench,  which  was  also  divided  in 
opinion,  that  the  two-thirds  returned  to  the  policyholders  were 
really  "  annual  profits  or  gains"  within  the  Income  Tax  Act  and 
assessable  as  such. 

35G.  Frequently  members  of  mutual  companies  are  entitled,  by 
contract,  not  only  to  payment  of  a  fixed  sum  on  the  arrival  of  a 
contingency  agreed  upon,  but  also  to  bonuses  or  rebates  during  the 
continuance  of  the  contract,  which  is,  mainly  if  not  entirely,  the 
result  of  a  surplus  of  income  arising  from  the  premiums  being  fixed 
at  a  rate  that  is  more  than  sufiicient  for  expenses  and  the  payment 
of  losses.  This  is  often  looked  upon  as  profit,  but  is  rather  a  return, 
with  or  without  interest,  of  what  is  paid  in  excess  of  what  is  needed 
for  the  wants  of  the  company ;  for  no  profit  in  the  correct  sense  of 
that  word  would  seem  to  be  obtainable  from  the  people  who  are 
partners,  and  who  only  deal  with  each  other  as  partners ;  and  though 
popularly  it  may  be  of  great  profit  to  insure,  as  the  money  invested 
therein  might  otherwise  be  wasted,  and  the  advantage  of  providing 
for  one's  family  on  the  event  of  death  is  enormous,  yet  the  profit, 
if  any,  is  derived  from  the  payment  on  the  event  insured  against 
taking  place  ;  while  the  gain  derived  by  the  bonus  or  rebate  is  not 

I  10  Ap.  Cas.  438  ;  12  a.  B.  D.  389. 
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technically  profit,  from  an  adventure,  but  rather  a  lessening  of  the 
price  to  be  paid  for  the  insurance.  If  this  view  be  correct,  it 
would  seenQ  that  the  bonus  is  in  reality  not  a  technical  dividend, 
not  being  derived  from  profit,  but  in  reality  merely  the  repayment 
of  a  loan  enforced  by  the  contract,  or  of  surplus  capital. 

357.  Unearned  premiums  received  in  advance,  on  which  the  risks 
are  still  running,  have  been  held  not  to  be  surplus  profits  out  of 
which  dividends  can  be  legally  made  among  the  shareholders  without 
leaving  a  sufficient  surplus  on  hand  to  meet  the  probable  losses  upon 
risks  then  assumed  and  not  yet  terminated,  independently  of  the 
capital  stock  of  the  corporation.*  Whelre  a  reserve  fund  is  required 
for  the  payment  of  losses  and  expenses,  and  the  unearned  premiums 
constitute  the  primary  fund  for  that,  the  directors  are  only  justified 
in  dividing  the  actual  profits,  after  deducting  the  above.  And 
9etnhley  if  they  recklessly  divide  the  money  arising  from  the  unearned 
premiums  without  leaving  any  reserve  fund  to  meet  losses,  the 
directors  would  be  personally  liable  to  creditors  where  the  company, 
by  reason  of  extraordinary  losses,  became  insolvent.'  Where  a 
guarantee  fund  had  been  raised  by  individual  subscription,  which 
was  not  to  be  used  for  paying  claims  till  all  the  resources  of  the 
company  were  exhausted,  and  any  part  used  was  to  be  returned  to 
the  subscribers  out  of  the  first  surplus  receipts,  it  was  held  illegal 
to  declare  a  dividend  founded  on  a  surplus  created  by  treating  the 
fund  as  an  asset,  when  otherwise  the  company  was  insolvent.^ 

358.  A  dividend  as  such  does  not  vest  in  the  individual  till 
apportioned.  Therefore,  though  it  has  been  stated  that  directors 
can  be  compelled  to  divide  surplus  profits  after  proper  deductions,* 
where  a  company  becomes  insolvent  before  its  surplus  funds  have 
been  apportioned  as  dividends,  such  surplus,  as  well  as  the  capital 
stock,  must,  if  necessary,  be  applied  to  satisfy  its  debts,  to  the  exclu- 
sion of  prior  claims  of  shareholders  on  such  surplus.^  In  Le  Roy  v. 
Globe  Ins.  Co.,*  a  dividend  was  declared  on  the  10th  of  November, 
and  on  the  30th  was  carried  on  the  books  of  the  company  to  profit 
and  loss,  leaving  the  capital  entire  and  a  further  surplus  to  the  credit 
of  the  company  for  profits  then  .earned  and  not  divided.     Public 

'  De  Peyster  p.  Amer.  F.  Ins.  Co.,  6  ■  Russell  i\  Bristol,  50  Coun.  251. 

Paige  (N.  Y.),  486  ;  Scott  v.  Kagl«  F.  *  Scott  v.  Eagle  F.  Ins.  Co.,  supra. 

Ins.  Co.,  7  lb.  198.  *  lb. 

«  Scott  r.  Eagle  F.  Ins.  Co.,  supra.  ^  2  Ed.  Ch.  (N.  Y.)  657. 
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notice  had  been  given  on  the  11th  that  this  dividend  was  to  be  paid 
on  the  1st  of  December,  and  bank  checks,  prepared  and  filled  up 
with  each  party's  dividend,  dated  Ist  December  and  signed  by  the 
president,  payable  to  the  order  of  secretary,  were  placed  in  the 
hands  of  the  latter  to  be  delivered  as  each  shareholder  should  call. 
About  four-fifths  of  the  checks  had  been  called  for  when  a  great 
fire  caused  the  insolvency  of  the  company,  but  it  was  held  that  a 
shareholder  who  came  after  the  fire  was  entitled  to  his  dividend,  as 
it  had  been  severed. 

359.  The  right  of  a  policyholder  to  a  dividend  or  bonus  rests 
either  on  a  statute,  or  on  an  express  or  implied  contract,  and  he 
must  establish  his  right  to  it  before  he  can  successfully  claim  it.^  A 
policy  indorsed  ^'  with  profits"  is  sufficient  proof  that  the  insured  is 
entitled  in  some  way  to  profits.'  When  the  face  of  a  policy  shows 
it  to  be  ^^  participating,"  a  table  of  rates  of  other  kinds  of  policies 
is  not  admissible  to  show  that  the  rate  paid  was  that  fixed  for  a  dif- 
ferent kind  of  policy,  it  not  appearing  the  insured  knew  of  such 
table  at  ^he  issue  of  the  policy,  or  that  he  believed  it  was  not  '^  par- 
ticipating."' A  prospectus  to  the  effect  that  interest  was  required 
to  be  paid  annually  in  advance  on  one  loan,  and  that  all  other  inter- 
est should  be  paid  by  dividends,  does  not  import  a  guarantee  that  the 
dividends  would  be  sufficient  to  pay  all  the  other  interest,  but  merely 
that  so  far  as  possible  they  would  be  so  applied.^  Most  of  the  con- 
tracts made  between  the  company  and  the  policyholder  as  to  profits 
or  bonuses  do  not  contemplate  that  the  policyholder  shall  be  per- 
mitted to  participate  actively  in  the  management  of  the  concern,  or 
dictate  the  amount  of  bonus  or  dividend  he  may  think  should  be 
declared ;  but  the  meaning  of  such  contracts  usually  is  that  the 
holder  shall  have  the  benefit  of  such  dividends  as  may  be  appropri- 
ated in  the  discretion  of  the  managers  acting  bona  fide.^  Where  a 
policy  was  described  as  a  ''  non-forfeitable  endowment  policy  with 
profits,"  but  was  silent  as  to  the  meaning  of  the  word  ^^  profits,'*  it 
was  held  that  the  question  was  not  what  the  company  should  earn, 

1  See  Isberwood  tr.  N.  Y.  L.  Ids.  Co.,  *  MclDtjre  v.  Cotton  States  L.  Ins. 

11  Ins.  L.  J.  927  (Oh.).  Co.,  82  Ga.  478. 

'  Currier  v,  Coutineii.  L.  lus.  Co.,  57  *  See  Isherwood  v.  N.  Y.  L.  Ins.  Co., 

Vt.  496.  11   Ins.   L.   J.  927   (Oh.)  ;    Fuller  r. 

'  Piedmont  &  Arlington  L.  Ins.  Co.  Kuapp,  14  Ins.  L.  J.  677  (S.  D.  N.  Y.). 
r.  Young,  58  Ala.  476. 
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but  what  it  did  earn  ;  and  as  the  insurer  was  bound  to  carry  on  its 
business  in  a  reasonably  prudent  manner,  it  was  authorized  to  change 
from  the  percentage  to  the  contributive  plan  if  that  was  more  desir- 
able to  the  interest  of  all  classes,  and  that  the  insured  was  entitled 
to  dividends  under  that  plan  and  not  on  the  basis  of  the  other  plan 
being  continued.*  Where  a  technical  word  like  '*  reserve  dividend 
plan"  is  employed,  parol  evidence  would  no  doubt  be  admissible  to 
explain  its  meaning.' 

360.  The  East  India  Company  established  a  fund  to  create  pen- 
sions for  members  of  their  Bengal  department,  and  the  company 
agreed  in  each  year  to  pay  a  sum  equal  to  that  subscribed  by  the 
subscribing  members.  The  subscription  of  each  member  was  based 
on  a  certain  percentage  during  the  whole  period  of  his  service,  and 
if  he  desired  to  retire,  and  had  not  paid  the  half  of  the  amount  of 
the  retiring  principal  which  had  been  fixed,  he  must  make  it  up, 
but  nothing  was  said  as  to  what  should  be  done  with  the  excess  if 
his  payments  should  have  exceeded  the  requisite  amount.  It  was 
held  the  excess  need  not  necessarily  be  returned  to  the  member,  as 
there  was  no  implied  obligation  to  repay  it.*  The  New  York  Stat- 
ute of  1872,  c.  110,  s.  1,  authorizing  a  life  company  to  distribute 
its  surplus  '^  either  in  cash  or  in  reduction  of  premium,  or  reversion- 
ary insurance,"  was  held  to  give  to  the  company,  not  the  insured, 
the  option.* 

361.  Where  a  guarantee  capital  is  authorized  by  statute  to  be 
subscribed  to  create  a  stock  department  in  a  mutual  company,  which 
the  statute  provided  should  be  kept  separate,  it  was  held,  in  the 
absence  of  statutory  authority,  that  the  directors  could  not  treat  the 
subscribers  as  mere  lenders  of  money ;  so  that  they  should  have  no 
liability  for  losses,  but  that  the  other  department  should  repair  the 
capital  subscribed  if  it  should  become  reduced,  and  guarantee  divi- 
dends on  the  stock ;  consequently  the  surplus  made  by  means  of  the 
guaranteed  capital  should  go  to  the  subscribers,  and  not  to  the 
original  company.*    The   Massachusetts  Statute  of  1874,  c.  220, 

'  Braoe  V.  Continen.  L.  Ids.  Co.,  2  ^  Eastman  v.  N.  Y.  L.  Ins.  Co.,  62 

Allan.  R.  710  (Vt.).  N.  H.  1. 

'  Fuller  V,  Knapp,  14  Ins.  L.  J.  677  *  Traders'    &    Mechan.    Ins    Co.   v. 

(S.  D.  N.  Y.)  ;  post,  §  616.  Brown,  142  Mass.  403. 

'  Boldero  v.  East  India  Co.,  11  H.  L. 
C.  405. 
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to  the  effect  that  '^joint-stock  (ire  and  marine  insurance  companies 
organized  under  the  laws  of  this  Commonwealth  are  hereby  author- 
ized to  declare  and  pay  to  the  stockholders  of  their  respective  com- 
panies cash  dividends  not  exceeding  ten  per  centum  m  any  one 
year  on  their  capital  stock,"  was  held  not  to  apply  to  companies 
organized  under  a  special  charter.^  If  the  policyholder  in  a  mutual 
company  chooses  to  change  his  original  contract  with  the  company 
by  accepting  a  scrip  dividend  of  the  accumulated  fund  of  the  com- 
pany, which,  in  point  of  fact,  did  not  pretend  to  be  on  account  of 
profits,  and  was  merely  nominal  and  worthless,  it  was  held  he  was 
bound  by  his  acceptance  as  creating  new  relations.' 

362.  In  order  to  share  in  dividends  the  insured  must  perform  hi^ 
part  of  the  contract  as  to  payment  of  notes  and  premiums,  etc' 
Thus  where  the  premium  is  composed  of  cash  and  a  note,  which  is, 
in  effect,  a  loan  to  the  policyholder  of  the  premium,  and  the  privi- 
lege is  given,  on  a  default  in  the  premium,  after  the  payment  of  a 
certain  number  of  complete  annual  premiums,  to  procure  a  paid-up 
policy,  it  was  held,  while  the  payment  of  interest  on  prior  notes  is 
not  necessary  to  constitute  payment  of  "  complete  annual  pre- 
miums," yet  the  insurer  was  not  liable  for  any  bonus  or  dividend 
after  the  failure  to  pay  such  interest ;  for,  were  it  not  for  the  privi- 
lege of  the  paid-up  policy,  the  whole  contract  would  be  forfeited,  and 
the  insured  must  perform  his  part  if  he  requires  the  insurer  to  pay 
a  dividend,  which  would  naturally  be  based  on  the  insured  making 
all  the  payments  required.*  After  the  forfeiture  of  a  policy  which 
provided  for  a  reinstatement  within  a  certain  period,  on  the  perform- 
ance of  certain  conditions,  where  a  new  policy  is  issued  at  the  ohl 
rate,  there  must  be  evidence  of  a  performance  of  the  prescribed 
conditions  to  entitle  the  holder  to  the  bonuses  due  on  the  old  policy, 
for  the  mere  issue  of  the  new  policy  at  the  old  rate  is  not  sufficient 
presumption  of  a  performance. •  In  Virginia,  in  N.  Y.  L.  Ins.  Co. 
V.  Clemmitt,*  where  a  life  policy  was  repudiated  as  abrogated 
flagrante  bello^  in  a  suit  instituted  for  its  adjustment,  the  adjustment 
went  on  the  basis  of  the  payment  of  all  payments  with  interest,  for 

*  Atty.-Gen*I  e;.  Mercant.  M.  Ins.  Co.,  *  lb. 

121  Mass.  524.  >  Wiiidaa  i;.  Lord  Tredegar,  15  L.  T. 

-  <  Laing  v.  Penn  Mut.  L.  Ins.  Co.,  1  n.  a.  108. 

Phila.  249.  «  77  Va.  366. 

'  Northw.     Mat.     L.     Ins.    Co.     v. 
Bonner,  36  Oh.  St.  51. 
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the  insurer's  act  in  repudiating  the  policy  had  caused  the  delay, 
therefore  the  insured  should  be  entitled  to  all  dividends  just  as  if 
he  had,  in  fact,  paid  annually. 

363.  Where  a  mutual  life  company  has  in  its  possession  dividends 
belonging  to  a  policy-holder,  it  has  been  held  that  the  company  should 
appropriate  them  to  the  premium  to  prevent  a  forfeiture.^  And  the 
same  principle  has  been  applied  to  the  case  of  a  loan  secured  by  a 
policy.*  And  especially  would  this  rule  be  appropriate  when  the 
company  had  been  in  the  habit  of  previously  applying  them.'  In 
Phoenix  Ins.  Co.  v.  Doster,*  it  was  held  that  the  company  should 
notify  the  insured  as  to  dividends,  so  that  he  may  in  due  time  tender 
or  pay  the  balance,  and  a  circular  explaining  the  method  of  paying 
and  accrediting  dividends  might  be  relied  on.  And  the  insured  can 
rely  on  a  representation  that  the  appropriate  dividend  will  be  set  off 
against  the  money  due  the  insurer.^  But  profits  earned  and  not 
declared  as  dividends,  cannot  be  treated  as  funds  applicable  to  the 
payment  of  premiums.*  It  must  appear  that  a  dividend,  if  ap- 
plied, would  be  sufficient  to  meet  the  amount  of  the  unpaid  pre- 
miums.^ Thus,  where  a  dividend  was  declared,  as  of  a  prior 
date,  out  of  profits  earned  prior  to  such  date,  and  during  the  interval 
between  the  date  as  of  which  the  dividend  was  declared,  and  the 
time  when  it  was  actually  declared,  a  premium  due  on  a  policy  less 
in  amount  than  the  dividend  subsequently  awarded  to  it,  was  not 
paid ;  a  death  occurred  upon  which  suit  was  brought,  and  the  com- 
pany defended  on  the  ground  of  lapse  ;  and  it  was  held  that  it  could 
not  be  claimed  the  company  had  in  its  hands,  at  the  time  the  premium 
fell  due,  any  funds  belonging  to  the  insured  which  it  was  obliged  to 
apply  on  account  of  the  premium.'  Though  the  general  rule  is  the 
dividend  should  be  first  applied  by  the  insurer  to  reduce  interest  on 

*  Chicago  L.  lua.  Co.  v.  Warner,  80  Oh.  St.  156.     See  Eddy  v.  Phoenix  Miit. 

in.  410 ;    Franklin  v,   L.  Ins.  Co.  93  L.  Ins.  Co.,  65  N.  H.  27. 

Ind.  7  ;  Northw.  Mnt.   L.   Ins.   Co.   v,  ♦  106  U.  S.  30. 

Fori,  82  Ky.  269  ;  Girard  L.  Ins.,  etc.,  •  Brooks  i-.  Phoenix  Mat.  L.  Ins.  Co., 

Co.  V.  Mnt.  L.  Ins.  Co.,  97  Pa.  St.  16  ;  16  Blatch,  182. 

HuU  V.  Northwestern  Mat.  L.  Ins.  Co.,  ^  Bulger  v.  Wash.  L.  Ins.  Co.,  636a. 

39  Wis.  397-  328. 

'  Guy  V.  Globe  Ins.  Co.,  9  Ins.  L.  J.  ''  Wheeler  v.  Conn.  Mat.  L.  Ins.  Co., 

466  (Va.).  82  N.  Y.  543. 

'  Manhattan  L.  Ins.  Co.  v.  Hoezle,  44  ^  Mnt.  L.  Ins.  Co.  r.  Girard  L.  Ins., 

Etc.,  Co.,  100  Pa.  St.  172. 
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money  due,  this  rule  may  be  changed  by  a  custom  of  dealing  with 
the  insured,  or  by  a  contract,  to  apply  the  dividend  first  to  the  re- 
duction of  the  principal.^  A  bonus  deducted  by  an  insurance  com- 
pany from  a  loan  made  by  it  to  one  of  its  insured  cannot  be  regarded 
in  any  sense  as  money  in  the  hands  of  the  insurer  applicable  to  the 
payment  of  premiums.*  In  New  York,  and  Maryland,  the  Courts, 
however,  have  held  that  the  insurer  is  not  under  any  obligation  to 
apply  a  dividend  on  a  policy  to  the  payment  of  the  interest  on  the 
premium  notes,  or  to  the  premium,  unless  he  is  so  instructed  or  there 
exists  a  contract  to  that  effect.' 

364.  Where  the  subject-matter  of  insurance  is  owned  jointly  in 
certain  proportions,  and  the  policy  is  charged  agreeably  to  those 
proportions,  the  owners  would  be  entitled  to  dividends  in  the  same 
proportions.* 

365.  Questions  sometimes  arise  as  to  who  may  be  entitled  to 
bonuses  where  the  policy  is  the  result  of  a  marriage  settlement,  or 
is  disposed  of  by  will.  Thus,  where  a  settlement  was  construed  to 
the  effect  that  a  policy  effected  in  the  names  of  trustees  was  itself 
settled,  but  that  under  the  covenants  and  the  rules  of  the  company 
the  husband  was  entitled  to  an  option  to  have  any  bonus  applied  in 
reduction  of  premiums,  and  the  husband  continued  to  pay  full  pre- 
miums, it  was  held  the  bonuses  on  his  death  went  to  the  trust  as 
accretions.^  And  where,  under  a  settlement,  the  trustees  took  a 
joint  policy  on  the  lives  of  the  husband  and  wife,  the  policy-money  to 
be  invested  on  the  death  of  the  longest  liver  for  the  children,  and 
the  premiums  paid  out  of  funds  conveyed  to  the  trustees  for  that 
purpose,  and  the  wife  conveyed  her  other  estate  including  future 
acquisitions,  the  children,  by  the  law  of  Scotland,  took  the  bonuses 
in  addition  to  the  face  value  of  the  policy.^  Though  a  policy  taken 
by  a  life  tenant  of  a  trust  estate,  under  the  impression  he  was  under 
an  obligation  to  do  so,  in  the  names  of  himself  and  the  trustees  for 
the  benefit  of  the  trust,  with  no  view  of  being  repaid  for  the  pre- 

^  Anderson  v,  St.  Louis  Mnt.  L.  Ins.  '  Mut.  F.  Ins.  Co.  v.  Miller  Lodge, 

Co.,  1  Flip,  559  (W.  D.  Tenn.).      See  58  Md.  463;  Wheeler  v.   Conn.  Mat. 

Ohdev.  Northwestern  Mut.  L.  Ins.  Co.,  L.  Ins.  Co.,  82  N.  Y.  543. 

4  Ins.  L.  J.  702  (Iowa).      Though  see  ^  Boardman  t^.  Gaillard,  1  Han  (N. 

Northwestern  Mut.  L.  Ins.  Co.  v.  Fort,  Y.),  217. 

14  Ins.  L.  J.  26  (Ky.).  »  Gilly  i;.  Burley,  22  Beav.  619. 

s  Smith  V.  Penn  Mut.  L.  Ins.  Co.,  11  ^  Rg  Burnett*s  Trustees,  27  Set.  L. 

W.  N.  C.  (Pa.)  295.  R.  798. 
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miums,  would  not  entitle  his  representatives  to  be  repaid  the  pre- 
iniaiDs,  but  they  would  be  entitled  to  bonuses,  as  the  insured  had 
the  option  of  taking  them  or  of  diminishing  thereby  the  premiums.^ 

366.  A  bequest  of  a  policy  carries  with  it  the  bonuses.*  A 
bonus  declared  to  a  shareholder  after  his  death,  and  two  years  after 
the  date  of  his  will  in  which  he  bequeathed  his  property  to  trustees 
for  the  benefit  of  his  wife  for  life  with  remainder  to  his  children, 
was  held  to  go  to  his  widow  as  income.^  A  testator  bequeathed 
to  A.  a  leasehold  for  life  with  a  policy  entitling  the  holder  to 
participate  in  profits,  and  the  option  of  taking  bonuses  by  way  of 
augmentation  or  reduction  of  premiums,  together  with  all  bonuses 
and  additions;  with  the  direction  that  she  should  pay  the  future  pre- 
miums, and  if  she  should  be  married  at  his  death,  the  house  and 
policy  should  be  settled  on  her  and  her  children,  and  he  gave  the 
residue  to  B.  He  subsequently  married,  and  by  a  codicil  gave  his 
wife  all  the  income  and  annual  proceeds  of  his  estate  for  life  and 
postponed  the  payment  of  all  legacies  vested  in  him  till  after  her 
death,  and,  subject  thereto,  confirmed  his  will,  and  it  was  held  the 
bonuses  must  be  added  to  the  capital  and  not  in  reduction  of  the 
premiums,  and  that  the  premiums  were  not  payable  out  of  the  rents 
of  the  leasehold,  but  must  be  raised  by  a  mortgage  on  the  policy.^ 

367.  Where  a  policy  is  assigned  by  way  of  security  for  a  loan 
the  right  to  bonuses  would  depend  on  the  terms  of  the  contract. 
Where  it  is  a  debtor's  policy,  and  nothing  is  expressly  agreed  on  as 
to  bonuses,  they  would  belong  to  the  debtor  on  payment  of  the 
debt.  Thus,  in  Scotland,  a  bond  of  annuity  was  granted  by  A.,  pay- 
able during  his  life,  but  redeemable  on  repayment,  together  with  the 
assignment  of  a  life-rent  in  certain  entailed  lands,  in  consideration 
of  an  advance  by  B.  Thereupon  B.  insured  A.'s  life  to  the  amount 
of  the  advance,  the  annuity  being  equal  to  the  premiums  and  interest 
on  the  advances,  and  later  assigned  the  policies  and  security  to  C, 
on  payment  by  C.  of  the  principal  with  a  power  in  C.  to  take 
bonuses  on  the  policy  and  account  with  A.  It  was  held  on  A.'s 
death,  and  payment  of  the  debt  out  of  the  policy  moneys,  that  the 
transaction  was  a  loan,  attd  that  the  bonuses  went  to  A.'s  estate.* 

'  Brown  v,  Browne,  8  W.  R.  726.  *  McDonald  v.  Irvine,  8  Ch.  D.  101. 

'Roberts  v,  Edwards,  9  Jnr.  x.  s.  See  also  St.  John's  Mite  Atis'n  v, 
1219.  Biichly,  6  Cent.  R.  292  (D.  C). 

*  Johnson  r.  lb.,  15  Jur.  714.  »  Sliand  v.  Blaikie,  31  Scot.  Jur.  486. 
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868.  The  insurer,  apart  from  an  agreement  to  that  effect,  cannot 
at  his  pleasure  cancel  a  contract  of  insurance,  but  he  frequently  re- 
serves  this  right  in  the  contract  upon  the  performance  of  certain 
conditions.  This  right,  however,  is  strictly  construed,  and  it  has 
been  held  that  the  insurer^s  option  of  cancellation  does  not  entitle 
bim  to  reduce  the  amount  of  a  policy  in  the  hands  of  a  pledgee 
without  the  knowledge  of  the  pledgor.'  The  conditions  imposed 
upon  the  insurer  must  also  be  strictly  performed.*     Most  of  the 


1  West.  Assur.  Co.  v.  Stoddard,  88  46  111.  394 ;  Lattan  v.  Royal  Ins.  Co., 

Ala.  606.  44  N.  J.  L.  453;    Runkle  9.  Cit.  los. 

>  Albany  City  F.  Ins.  Co.  i\  Keating,  Co.,  6  Fed.  R.  143  (S.  D.  Oh.). 
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clauses  as  to  cancellation,  found  in  policies  of  insurance,  provide  for 
notice  on  the  part  of  the  insurer,  and  this  is  a  precedent  condition.^ 
In  some  of  the  States  notice  is  required  by  statute  on  a  cancellation.' 

369.  While  a  discretionary  right  to  cancel  cannot  perhaps  be  dele- 
gated by  a  general  agent,  he  may  delegate  to  another  the  conveying  of 
the  notice.*  The  secretary  of  the  insurer  would  be  a  proper  person  for 
the  insured  to  rely  upon  as  to  information  of  a  cancellation  on  be- 
half of  the  company.^  Where  the  mail  is  selected  as  the  agency 
in  sending  the  notice  its  receipt  must  be  shown.*  And  where  the 
policy  provided  for  a  cancellation  by  notice,  "  either  personally  or 
by  mail"  to  the  insured,  it  was  held  a  notice  sent,  but  not  received, 
was  insufficient.*  A  letter-book  copy  of  a  letter  purporting  to  have 
been  written  by  a  clerk,  not  called,  is  not  competent  to  prove  a  can- 
cellation  by  the  sending  of  a  notice,  where  there  is  no  other  proof, 
and  its  receipt  is  denied.^  Proof  that  the  notice  was  prepared  for 
immediate  service  on  the  day  of  its  date,  that  it  was  found  am{)ng  the 
papers  of  the  insured  after  his  death  a  few  days  later,  and  after  the 
loss  which  occurred  before  his  death  after  the  date  of  the  notice,  was 
held  not  sufficient  proof  that  the  notice  had  been  received  by  him 
before  the  fire.*  Where  the  insurer  asserts  he  had  given  the  a<;ent 
of  the  insured  notice,  the  insured  may  show  it  was  not  received  by 
him  or  by  his  agent  for  him.* 

370.  It  has  been  held  that  the  insured  is  entitled  to  notice  of  the 
insurer's  intention  to  cancel  a  reasonable  time  before  such  cancella- 
tion will  take  place,  when  the  policy  is  silent  as  to  time  of  notice.^* 

'  King  V.  Enterprise  Ins.  Co.,  45  Ind.  *  Columbia  Ins.  Co.  v,  Masonlieimer, 

43 ;  Chase  r.  Phoenix  Mnt.  L.  Ins.  Co.,  76  Pa.  St.  138. 

^7  Me.  85  ;  Massasoit  Steam  Mills  Co.  *  Farnum   i*.    Phoenix   Ins.   Co.,   83 

V.  West.   Assnr.  Co.,  125  Mass.  110;  Cal.  24«. 

Dean  r.  Miu&  L.  Ins.  Co.,  2  Hun  (N.  ^  Mullen   v.  Dorchester  Mut.  F.  Ins. 

Y.),  358;  Butler  v.  Amer.  Popular  L.  Co.,  121  Mass.  171. 

Ins.  Co.,  10  J.  &  S.  (N.  Y.)  342;  Von-  '  Whiting  v.  Miss.  Val.  Mfrs.  Mut. 

wien  V.  Scot.  Un.  &  Nat.  Ins.  Co.,  22  Ins.  Co.,  7tf  Wis.  592. 

Ih.  276:  Continen.  Ins.  Co.  v.  Busby,  15  '  Lattan  r.  Royal  Ins.  Co.,  45  N.  J. 

Ins.  L.  J.  736  (Tex.)  ;  Mohr  v.  Oh.  Ins.  L.  453. 

Co.,  13  Fed.  R.  75  (S.  D.  Oh.);  Cain  v.  •  Newark  F.   Ins.   Co.  ».  Saininons, 

Uncash.  Ins.  Co.,  27  U.  C.  Q.  B.  217,  110  111.  166. 

453.  ^  McLean  v.  Republic  F.  Ins.  Co.,  3 

'  McDongall  v.  Provident  Savings  L.  Lans.  (N.  Y.)421.     See  Lattan  v.  Royal 

Assur.  Soc.,  64  Hun  (N.  Y.),  515.  Ins.  Co.,  46  N.  J.  L.  453. 

»  Rnnkle  v.  Cit.   Ins.  Co.,  6  Fed.  R. 
143  (S.  D.  Oh.). 
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Notice  after  the  loss  is  not  in.  time.*  What  a  reasonable  time  is 
would  be  for  the  jury  under  proper  instructions.*  The  insurer's 
option  to  cancel  "  after  seven  days'  notice  given  to  the  insured  of 
their  intention  to  do  so,"  was  maintained  in  Rhode  Island,  where 
on  the  thirteenth  of  a  month,  after  postoflSce  hours,  a  notice  was 
mailed  stating  the  policy  would  be  cancelled  at  noon  on  the  twen- 
tieth of  that  month,  and  that  from  and  after  that  date  he  would  not 
be  insured,  which  notice  the  insured  received  on  the  rooming  of  the 
fourteenth.'  Where  a  receipt  for  interim  insurance,  headed  Post- 
office  Coaticooke  (a  small  place,  subject  to  be  cut  off  from  com- 
munication from  other  places  during  March  by  snow),  reserved  the 
right  to  the  insurance  office  at  Toronto  to  cancel  within  a  prescribed 
time,  ^^  by  causing  a  notice  to  be  mailed  to  the  applicant  at  the 
above  postoffice,"  it  was  held  a  notice  mailed  (in  March)  within  the 
time  at  Toronto,  but  not  received  in  time  for  delivery  by  the  post- 
office  at  Coaticooke  until  after  the  fire,  was  too  late,  as  the  contract 
provided  the  mailing  must  be  at  Coaticooke.*  Under  the  Statutory 
Condition  No.  11>,  of  the  Ontario  Fire  Insurance  Act*  the  Court 
held  that  the  insurer  should  inform  the  insured  that  the  policy 
would  be  terminated  at  the  expiration  of  the  prescribed  statutory 
period  after  service  of  the  notice,  and  that  a  notice  which  in  effect 
was  an  immediate  cancellation  was  not  valid.* 

371.  The  notice  of  a  cancellation  must  be  unambiguous  and  must 
represent  unconditionally  a  fixed  determination,  and  not  a  mere 
expression  of  a  desire.'^  Where  the  insurer  has  the  option  of  can- 
celling at  any  time,  "  on  giving  notice  to  that  effect,"  the  notice 
likewise  must  express  a  fact  accomplished,  not  a  desire.'  If  the 
insurer  notifies  the  insured  of  a  wrongful  cancellation,  to  make  it 
effective  the  insured  must  agree  to  accept  it  as  a  cancellation.*  And 
the  question  of  what  is  a  reasonable  time  for  the  insured's  accept^ 

1  Stebbind  r.  Lancashire  Ins.  Co.,  13  «  R.  S.  0.  c.  167,  s.  114. 

Ins.  L.  J.  698  (N.   H.);    Standard   Oil  <  Bank  r.  Brit.  America  Amut.  Co., 

Co.  V,  Amazon  Ins.  Co.,  79  N.Y.  506.  18  Ont.  R.  234. 

'  Chadbourne  v,  Gerraan-Amer.  Ins.  '  Petersburg  Savings  k  Ins.  Co.  r. 

Co.,  31  Fed.  R.  533  (S.  D.  N.  Y.).  Manbat.  F.  Ins.  Co.,  66  Ga.  446. 

•  Emmott  r.  Slater  Mat.  F.  Ins.  Co.,  »  Van  Valkenburgh  v.  LeDOZ  F.  Ins. 
7  R.  I.  667.  Co.,  51  N.  Y.  46.5. 

*  Toagh  V,  Provincial  Ins.  Co.,  20  L.  •  Brooklyn  L.  Ins.  Co.  v.  Bledsoe,  52 
Can.  J.  168.  Ala.  538. 
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ance  of  it  is  not  entirely  for  the  jury,  but  is  a  mixed  question  of 
law  and  fact.* 

372.  Where  the  policy  is  silent  as  to  whom  the  notice  shall  be  sent, 
it  should  be  sent  to  the  insured.'     Where  the  insured  had  taken  a 
policy  on  credit,  payable  to  a  mortgagee,  who  later  had  it  confirmed 
to  himself  as  owner,  and  he  in  turn  had  it  made  payable  to  the  plaintiff 
as  mortgagee,  and  the  insurer  accepted  the  obligation  of  the  original 
insured  for  the  premium,  it  was  held  that,  under  the  circumstances, 
the  notice  of  cancellation  for  failure  to  pay  the  premium  to  the  new 
owner  and  new  mortgagee  was  not  sufficient,  but  that  it  should  have 
been  sent  also  to  the  original  insured.*     A  stipulation  for  notice 
'*  to  the  insured  or  his  representative,"  in  a  policy  payable  to  A. ,  was 
held  sufficiently  complied  with  by  a  notice  to  A.*     Notice  to  a  gen- 
eral agent  of  the  insured  in  the  matter  of  insurance  is  sufficient.^ 
Bat  the  insurer  is  not  justified  in  treating  the  insured's  husband 
who  bad  acted  as  her  general  agent,  as  such,  after  knowledge  of  a 
separation  and  of  a  suit  by  her  for  alimony,  and  that  he  is  anxious 
to  have  the  policy  made  payable  to  him.*  Notice  to  a  special  agent 
of  the  insured  is  not  sufficient ;  as,  for  example,  the  broker  or  agent 
who  had  been  simply  authorized  to  procure  the  policy.^    The  clause 
that  the  broker  who  procures  the  insurance  shall  be  deemed  the  agent 
of  the  insured,  has  been  held  to  be  confined  to  the  procuring  of  the 
policy,  and  not  as  authorizing  him  to  receive  notice  of  its  termina- 
tion.*    And  the  clause  that  the  insurer  may  give  notice  of  cancella- 

*  Wilmott?.  Charter  Oak  L.  Ins.  Co.,  Broadwater  v.  Lion  F.  Ins.  Co.,  34 
46  Conn.  483.  Minn.  464 ;  Rothschild  u.  Amer.  Cent. 

'  Lond.  &  Lancash.  F.   Ins.  Co.   t*.  Ins.  Co.,  74  Mo.  41  ;  Lange  v,  Lyuoni. 

TurnbuH,  86  Ky.  230.  F.  ins.  Co.,  3  Mo.  Ap.  591  ;  Stilwell  v. 

*  Chadbourne  v.  German  Amer.  Ins.  Mut.  L.  Ins.  Co.,  72  N.  Y.  538;  Her- 
Cc,  31  Fed.  R.  533  (S.  D.  N.  Y.).  mann  v.  Niag.  F.  Ins.  Co.,  100  lb.  411 ; 

*  Mueller  v.  South  Side  F.  Ins.  Co.,  Hodge  r.  Security  Ins.  Cd.,  33  Hun 
hi  Pa.  St.  399.  (N.  Y.),  083  ;  Von  Wien  v.  Scot.,  Etc., 

*  Stone  r.  Franklin  F.  Ins.  Co.,  105  Ins.  Co.,  22  .1.  &  S.  (N.  Y.)  276;  Scott 
N.  Y.  543.  See  Dibble  v,  N.  Assur.  v.  Sun  F.  Office,  133  Pa.  St.  322  ;  K. 
Co.,  70  Mich.  1.  Tex.  F.  Ins.  Co.  v.  Blum,  76  Tt-x.  653 ; 

*  Manhat.  L.  Ins.  Co.  v.  Smith,  44  Mut.  Assur.  Soc.  v.  Soot.  Un.  &  Nat. 
Oh.  St.  156.  Ins.  Co.,  84  Va.  116  ;  Body  v.  Hart.  F. 

'  Ins.  Cos.  r.  Raden,  87   Ala.  311;  Ins.  Co.,  63  Wis.  157;  Adams  v,  Mfrs. 

Qaong    Tue     Sing    v.     Anglo-Nevada  &  Builders'  F.  Ins.  Co.,  17  Fed.  R.  630 

Aasar.  Corp.,  86  Cal.  566;    Ind.  Ins.  (D.  R.  I.). 

<o.  V,  Hartwell,  100  Ind.  566;  Latoix  *  Mut.   Assur.    Soc.   r.   Scot.   Tu.  & 

I.  Oermauia  Ins.  Co.,  27  La.  An.  113;  Nat.  Ins.  Co.,  84  Va.  116. 
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tion  to  the  assured,  "  or  to  the  person  who  may  have  procured  the 
insurance  to  be  taken,"  has  been  held  not  to  apply  to  one  who  acted 
as  agent  for  both  parties.^  Evidence,  on  the  part  of  the  insurer,  of 
a  custom  of  insurers  to  give  the  notice  to  the  agent  of  the  insured, 
who  procured  the  policy,  has  been  held  inadmissible.* 

373.  When  the  policy  provides  for  a  return  of  the  premium  paid 
on  a  cancellation,  the  tender  of  the  premium  is  precedent.'  It  is  not 
necessary  for  a  general  agent  to  tender  the  premium  in  person,  as 
it  is  merely  a  ministerial  duty.^  But  the  tender  must  be  actual  and 
unconditional  and  must  exhibit  a  present  determination,  a  promise 
to  pay  or  a  request  to  call  for  the  premium  being  insufficient.' 
A  due  bill  not  accepted  as  payment,*  a  credit  on  the  company's 
books,'  or  a  statement  that  the  money  i»  held  subject  to  the  order 
of  the  insured,®  is  therefore  not  sufficient.  But  the  money  need 
not,  in  all  cases,  be  physically  delivered  to  the  insured,  as  where, 
after  a  surrender  of  the  policy,  the  insured  tells  the  agent  of  the 
insurer  who  also  represents  other  companies,  to  try  and  get  other 
insurance,  and  the  agent  keeps  the  money  for  the  purpose.* 

374.  The  return  of  a  rateable  proportion  of  the  premium  has  been 
stated  a  condition  precedent  to  a  cancellation  when  the  policy  re- 
quires it.  That  is,  it  forms  one  of  the  acts  made  necessary  by  the 
contract  to  be  performed  by  the  insurer  to  effect  a  termination  of 
the  policy.  But  if  the  insured  and  insurer  mutually  agree  to  con- 
sider the  policy  unconditionally  cancelled  in  point  of  face,  the  return 


1  Ins.  Cos.  V.  Raden,  87  Ala.  311. 

2  Mut.  Assur.  Soc.  v,  Scot.  Un.  & 
Nat.  Ins.  Co.,  84  Va.  116;  Grace  v. 
Amer.  Cent.  Ins.  Co.,  109  U.  S.  278; 
Adams  v,  Mfrs.  &  Builders*  F.  Ins.  Co., 
17  Fed.  R.  t)30  (D.  R.  I.). 

^  ^tna  Ins.  Co.  v.  Maguire,  51  111. 
342 ;  Peoria  M.  &  F.  Ins.  Co.  v.  Botto, 
47  III.  516;  White  v,  Coun.  F.  lus. 
Co.,  120  Mass.  330  ;  Home  Ins.  Co.  v. 
Curtis,  32  Mich.  402;  Lattan  v.  Royal 
Ins.  Co.,  45  N.  J.  L.  453  ;  Van  Valken- 
burgh  V.  Lenox  F.  Ins.  Co.,  51  N.  Y. 
4()5  ;  First  Nat.  F.  Ins.  Co.  v.  Isett,  11 
W.  N.  C.  Pa.  558 ;  Home  Ins.  Co.  v, 
Tighe,  11  lb.  15  ;  Coniinen.  Ins.  Co. 
r.  Busby,  15  Ins.  L.  J.  736  (Tex.). 
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*  Runkle  v.  Citizen's  Ins.  Co.,  6  Fed. 
R.  143  (S.  D.  Oh.). 

^  Hollings worth  v.  Gerniauia,  Etc., 
Cos.,  45  Ga.  294;  iEtna  Ina.  Co.  r. 
Maguire,  51  111.  342 ;  Nathorn  r.  Oer- 
mania  Ins.  Co.,  55  Barb.  (N.  Y.)  28 ; 
Griffej  v.  N.  Y.  Cent.  Ins.  Co.,  100  N. 
C.  417 ;  Runkle  i;.  Citizen's  Ins.  Co.,  6 
Fed.  R.  143  (S.  D.  Oh.)  ;  Mohr  v.  Oh. 
Ins.  Co.,  13  Fed.  R.  74  (S.  D.  Oh.). 

«  Home  Ins.  Co.  r.  Tighe,  11  W.  N. 
C.  (Pa.)  15. 

^  Lattan  v.  Royal  Ins.  Co.,  45  N.  J. 
L.  453. 

"  Planters'  Ins.  Co.  o.  Walker  Lodgv, 
11  Reporter  142  (Tex.). 

B  Hillock  17.  Traders'  Ins.  Co.,  54 
Mich.  531. 
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of  the  premium  is  then  no  longer  a  precedent  condition  to  the  can- 
cellation.^ Thus,  for  example,  the  insured  may  accept  the  fact  of 
cancellation,  but  permit  the  insurer  to  delay  repaying  him  the  pre- 
mium.' Where  credit  is  given  for  the  premium,  of  course  no  tender 
is  needed.'  And  where  a  note  was  taken  for  the  premium  it  would 
be  unnecessary  to  credit  on  it  the  proportionate  part  of  the  unearned 
premium,^  or  to  return  it.*  Nor  is  it  necessary  to  return  a  pro  rata 
of  premium  when  the  proper  person  to  give  the  notice  of  cancella- 
tion to  is  the  broker  who  procured  the  policy,  and  who,  by  a  custom 
between  him  and  the  company,  did  not  pay,  but  was  charged  with 
the  premium  and  was  to  pay  when  it  suited  his  convenience.*  The 
provision  of  the  New  York  Revised  Statutes^  which  allowed  a  re- 
ceiver to  cancel,  with  assent,  on  refunding  a  proportion  of  the  pre- 
mium, was  held  not  to  apply  to  subsisting  policies  of  life  insurance, 
but  only  to  fire,  marine,  or  other  insurance  having  a  definitive  term 
to  run.*  As  has  been  stated  of  notice,  the  tender  should  be  made 
before  a  loss.* 

375.  Where  the  insurer  is  authorized  to  cancel  for  some  specific 
cause,  he  must  elect  to  do  so  if  he  desires  to  terminate  the  insurance, 
for  if  he  does  nothing  the  policy  will  subsist.**  Such  phrases  as 
"  the  directors  shall  be  at  liberty  to  terminate  the  risk,"  "  or  if  for 
any  other  cause  the  company  shall  so  elect,  it  shall  be  optional  with 
it,"  give  an  absolute  right  to  terminate  the  policy  without  stating 
the  motive."  And  its  sufficiency  cannot  be  inquired  into.**  The 
fact  that  the  subject-matter  is  in  greater  danger  of  destruction  from 
the  peril  insured  against  does  not  prevent  the  insurer  from  cancelling.** 

*  ^tna  Ins.  Co.  v,  Weissinger,  91  •  People  p.  Security,  Etc.,  Co.,  78  N. 
Ind.  297  ;  Hopkins  v.  Phoenix  Ins.  Co.,    Y.  114. 

78  Iowa,  344 ;  Hillock  v»  Traders*  Ins.  *  Hollingsworth  v.  Germania,  Etc., 

Co.,  54  Mich.   531 ;  Train   v.  Holland  Ins.  Cos.,  45  Ga.  294;  M'Graw  v.  Ger- 

Purchase  Ins.  Co.,  72  N.  Y.  598.  mania  F.  Ins.  Co.,  54  Mich.  145  ;  Lan- 

'  Bingham  v.  Ins*.  Co.   of  N.  A.,  74  cash.  F.   Ins.  Co.  v.  Nill.  4  Cent.  R. 

Wis.  498.  294  (Pa.). 

*  Von  Wien  v.  Scot.,  Etc.,  Ins.  Co.,  '°  West,  Horse,  Etc.,  Ins.  Co.  v, 
20  J.  &  S.  (N.  Y.)  490.  Sheidle,  15  Ins.  L.  J.  204  (Neb.). 

*  Little  p.  Iilti.  Co.,  38  Oh.  St.  110.  "  Simpson  v.  Accidental  Ins.  Co.,  2 
'  lb.  Mueller  v.  South  Side  F.  Ins.     C.  B.  n.  s.  257  ;  Internat.  L.  Ins.,  Etc., 

Co.,  87  Pa.  St.  399.  Co.  v,  Franklin  F.  Ins  Co.,  66  N.  Y.  119. 

^  Stone  V.  Franklin  F.  Ins.  Co.,  105  '^  Internat.    L.   Ins.,    Etc.,    Co.    v. 

N.  Y.  543*  Franklin  F.  Ins.  Co.,  supra. 

'  N.  Y.  R.  8.  420, 8.  76.  »  Home  Ins.  Co.  v.  Heck,  65  111.  Ill, 
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376.  The  fulfilment  of  the  conditions  precedent  to  cancellation  do 
not,  however,  cancel,  bat  the  insurer  must  not  only  go  through  the 
preliminaries  of  a  cancellation,  but  must  perform  the  act  of  cancella- 
tion. Thus,  where  the  company  was  empowered  to  cancel  by  a 
vote  of  two-thirds  of  the  directors  present  at  any  meeting  for  a  suffi- 
cient cause,  a  general  vote  that  all  notes  be  collected  in  full,  and  the 
holders  be  notified  that  if  they  be  not  paid  in  thirty  days  their  poli- 
cies should  be  cancelled,  and  a  notice  sent  to  a  member  who  did 
not  pay  or  deliver  his  policy  up  to  be  cancelled,  were  held  not  to 
cancel  the  policy,  as  it  was  a  mere  notice  to  cancel.^  A  neglect  of 
the  agent  to  cancel  when  instructed  to  by  his  principal,  the  insurer, 
does  not  release  the  latter.'  But  the  transmission  to  the  insured  of 
the  fact  by  a  special  agent  of  the  insurer,  who  was  authorized  to 
cancel  on  notice,  is  final,  and  a  subsequent  arrangement  between 
him  and  the  insured  to  let  the  policy  stand  is  immaterial,  as  it 
would  be  a  new  discretionary  act  beyond  the  power  of  a  special 
agent.'  A  cancellation  receipt  signed  by  the  insured,  upon  the  state- 
ment that  another  policy  had  been  procured  in  the  place  of  the  one 
cancelled,  however,  would  be  immaterial/  The  insurer  would  not  be 
authorized  to  cancel  or  retain  a  policy  sent  to  be  corrected,  for  if 
the  insurer  should  be  unwilling  to  correct  it  he  must  return  it  in  the 
same  condition.'  If  the  charter  directs  a  cancellation  to  be  made 
on  the  books  of  the  company,  unless  this  be  done  a  notice  that 
the  company  would  discontinue  the  risk  is  not  enough,  and  the  com- 
pany could  still  assess.*  But  where  the  by-laws  of  a  mutual  com- 
pany provided  that  a  member's  liability  should  continue  till  the  can- 
cellation of  his  policy  and  erasure  from  the  books  of  company,  it 
was  held  that  the  company  was  relieved  from  liability  on  a  loss 
after  a  voluntary  surrender  of  policy  without  a  formal  cancellation 
by  the  actual  erasure  of  his  name  from  the  books  of  the  company.' 

377.  After  the  surrender  of  a  cancelled  policy  the  taking  back  of 
the  policy  by  the  insured  cannot  revive  it,  though  it  might  be  evi- 

^  Lyman  r.  State  Mat.  F.  Ins.  Co.,  *  Holden  v,  Putnam  F.  Ins.  Co.,  46 

14  Allen  (Mass.),  329.    See  Newark  F.  N.  Y.  1. 

Ins.  Co.  V.  Sammons,  110  111.  166.  ^  Chase  r.  Wash.  Mut.  Ins.  Co.,  12 

«  McLean  v.  Republic  F.  Ina.  Co.,  3  Barb,  (N.  Y.)  595.     . 

Lans.  (N.  Y.)  421 ;  Ooit  v.  Nat.  Protec.  ^  Landis  v.  Home  Mut.  F.  &  H.  Ins. 

Ins.  Co.,  25  Barb.  (N.  Y.)  189.  Co.,  56  Mo.  591. 

•  Springfield  F.   &   M.   Ins.   Co.   r.  ^  Farmers'  Mut.  Ins.  Co.  ».  W«ng«r, 

McKinnon,  69  Tex.  507.  90  Pa.  bt.  220. 
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dence  to  show  that  it  had  not  been  cancelled.^  It  has  been  held 
that  the  agent  of  an  insurer  cannot  revive  a  policy  cancelled  bj 
the  company  unless  specially  authorized.' 

The  exercise  of  the  insurer's  optional  right  to  cancel  has  been 
held  to  be  no  defence  to  a  surety  for  the  payment  of  the  premium 
note  by  the  insured  in  an  action  to  recover  the  unpaid  part  of  the 
premium,  though  there  was  also  a  clause  that,  in  case  of  loss,  the 
premium  or  part  due  should  be  deducted  from  the  amount  to  be  paid 
by  the  insurer  on  the  loss.* 

The  burden  of  proof  of  a  cancellation  is  on  the  party  setting  it  up.* 

^  Train  r.  Holland  Purchase  Ins.  Co.,  *  Irwin  t*.  Nat.  Ins.  Co.,  2  Dis.  (Ok.) 
62  N.  Y.  598.  68. 

'  Hartford  F.  Ins.  Co.  r.  Reynolds,  *  Runkle  v.  Cit.  Ins.  Co.,  6  Fed.  R. 
36  Mich.  502.  143  (S.  D.  Oh.) ;  Mohr  v.  Oh.  Ins.  Co., 

13  lb.  74  (S.  D.  Oh.). 
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378.  Where  the  insurer  for  some  reason  finds  it  convenierkt  tha 
another  shall  bear  either  in  whole  or  in  part  the  liability   *^ 
insured  which  he  has  assumed,  he  agrees  with  another  insti^^"^ 
assume  the  whole  or  a  certain  part  of  his  liability  as  rega^i^® . 


insured,  which  is  termed  a  contract  of  reinsurance.^     The 


ijrinal 


insurer  is  termed  the  reinsured,  and  the  new  insurer  the  rei*^^^'^^ ' 
It  may  be  stated  as  a  general  principle  that  where  reia^*****" 
is  not  forbidden  by  statute,  a  company  authorized  to  make  oo'^^  . 
of  insurance  may  reinsure.^     And  a  custoiti  among  underwJri*®^^^ 
the  city  of  New  Orleans  to  divide  risks  and  not  to  take  th 
which  is  always  understood  when  the  application  is  silent,  v-  . 

valid.*     An  insurer  may  reinsure  the  whole  or  only  a  p^^*i,?^; 
the  risk  he  has  undertaken.^    The  fact  that  a  reinsurance 
limited  to  the  excess  of  the  original  insurer's  risk  over  a. 


hole, 
held 


licy  is 
ertain 


*  See  Mr.  Law^s  argument  in  Andree  •  N.  Y.  Bowery  P.  Ins.  Cc^- 

r.  Fletcher,  2  D.  &  E.  162;    Eagle  Ins.  F.  Ins.  Co.,  17  Wend.  (N.  Y.  > 

Co.  V.  Lafayette  Ins.  Co.,  9  Ind.  443;  *  La.  Mut.  Ins.  Co.  v.  N.  O^^ 

Hone  V.  Mut.  Safety  Ins.  Co.,  1  Sand.  13  La.  An.  246. 

(N.  Y.)  137;  Phila.  Ins.  Co.  ».  Wash-  *  Ins.  Co.  of  N.  A.  ».  Hib-^^ 

ington  Ins.  Co.,  23  Pa.  St.  250.  Co.,  140  U.  S.  565. 
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amount,  does  not  prevent  the  original  insurer  from  reinsuring  else- 
where within  that  amount.^  Nor  would  a  certain  local  custom  in  a 
town  affect  a  contract  of  insurance  made  elsewhere.'  Where  the 
company  was  by  a  statute  to  do  no  more  business  as  an  insurance 
company,  it  was  held  this  did  not  prevent  it  from  indemnifying  itself 
by  reinsuring  its  risks  already  assumed.*  Where  the  power  was 
given  to  take  risks  against  fire  on  all  kinds  of  property,  ^^  and  rein- 
sure themselves,"  it  was  contended  this  restricted  its  powers  to 
merely  reinsuring  themselves ;  but  it  was  held  the  words  were  cumu- 
lative and  that  the  power  to  make  contracts  of  insurance  involved 
the  power  to  effect  reinsurances.*  In  Iowa,  it  was  held  a  contract 
to  assume  absolutely  all  risks  taken  by  another  was  not  the  debt 
or  default  of  another,  and  not,  therefore,  within  the  Statute  of 
Frauds.*     Though  in  Louisiana,  the  contrary  was  held.* 

379.  Reinsurance  in  respect  of  property  is  a  contract  of  indemnity 
between  the  original  and  a  collateral  insurer,  by  which  the  first  is 
indemnified,  in  whole  or  in  part,  by  the  latter  as  to  the  risk  he  has 
undertaken  in  respect  of  the  subject  insured.^  The  liability  of  the 
original  insurer  is  the  interest  in  the  reinsurance .•  And  a  contract 
by  one  company  to  make  good  to  another  ''all  loss  and  damage 
caused  by  fire  to  the  property  by  it  insured,  according  to  the  terms 
and  conditions  of  its  policy,  and  the  said  several  renewals  thereof," 
is  not  a  contract  of  guarantee,  but  of  reinsurance,  and  therefore  infra 
vires  the  powers  of  an  ordinary  insurer.*  The  reinsurance  may  be 
in  an  amount  equal  to  or  less  than  the  original  insurance,  but  it 
cannot  be  on  a  greater  amount,  and  where  nothing  is  said  it  would 
probably  be  assumed  to  be  the  same  risk.^*     Where  an  original 


>  Ins.  Co.  of  N.  A.  V,  Hibernia  Ins. 
Co.,  140  U.  S.  565. 
«  lb. 

*  Davenjwrt  P.  Ins.  Co.  p.  Day,  11 
Ins.  L.  J.  174  (Iowa). 

«  Fame  Ins.  Co.'s  Ap.,  83  Pa.  St. 
396. 

*  Bartlett  v.  Fireman's  Fund  Ins,  Co., 
77  Iowa,  155. 

*  Egan  r.  Fireman's  Ins.  Co.,  27  La. 
An.  368. 

^  See  Mr.  Law's  argument  in  Andree 
V.  Fletcher,  2  D.  &  E.  162 ;  Kagle  Ins. 
Co.  V.  Lafayette  Ins.  Co.,  9  Ind.  443 ; 


Hone  V,  Mut.  Safety  Ins.  Co.,  1  Sand. 
(N.  Y.)  137. 

8  N.  Y.  Bowery  F.  Ins.  Co.  ».  N.  Y. 
F.  Ins.  Co.,  17  Wend.  (N.  Y.)  359; 
Yonkers  &  N.  Y.  P.  Ins.  Co.  v.  Hoff- 
man P.  Ins.  Co.,  6  Rob.  (N.  Y.)  316; 
Phila.  Ins.  Co.  v.  Wash.  Ins.  Co.,  23 
Pa.  St.  250;  Del.  lus.  Co.  v.  Quaker 
City  Ins.  Co.,  3  Grant  (Pa.),  71. 

•  Cannon  v.  Home  Ins.  Co.,  53  Wis. 
585. 

"  Phila.  Ins.  Co.  t*.  Washington  Ins. 
Co.,  23  Pa.  St.  250. 
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insurer  applied  for  reinsurance,  describing  the  insurance  as  in  the 
application  and  policy  it  had  issued,  and  the  reinsurer  granted 
a  policy  to  the  reinsured  *'on  their  interest  as  insurer  under  their 
policy"  issued ;  if  the  insurer's  defence  of  misrepresentation  in  a 
suit  by  the  original  insurer  is  not  successful,  the  reinsurer  cannot  set 
up  misrepresentation  by  the  reinsured ;  for  he  simply  had  applied 
for  a  reinsurance  on  the  same  risk  he  had  subscribed,  and  the  rein- 
surer had  agreed  to  indemnify  him  against  that  risk^  as  regards 
which  the  Court  had  found  there  had  not  been  misrepresentation 
on  the  part  of  the  insured.^  But  where  the  contract  limits  the 
location  of  the  risks  to  certain  localities,  there  can  be  no  recovery 
on  a  risk  erroneously  stated  to  be  within  such,  but  in  reality  out- 
side.* 

380.  A  policy  of  reinsurance  may  be  valid,  though  the  contin- 
gency insured  against  has  happened  before  the  policy  issued,  if 
the  parties  are  ignorant  of  it.'  It  is  not  always  clear  what  period 
the  policy  of  reinsurance  is  intended  to  cover.  Seemingly  it  would 
cover  the  same  term  as  the  original  policy,  if  nothing  appears  to 
show  a  contrary  intent,  and  the  premium  is  apparently  based  on 
such  a  theory.*  Thus,  where  a  life  policy  issued  on  February  24th 
for  a  year,  with  the  right  of  renewal,  and  a  reinsurance  policy  for  a 
year  issued  on  and  was  dated  May  31st,  the  premium  being  based 
on  a  year's  risk,  it  was  held  to  have  a  retrospective  force  and  to  run 
from  the  preceding  February  24th,  and  therefore  to  cover  a  death 
which  had  occurred  before  its  issue  in  the  early  part  of  May.*  In 
Giifard  v.  Queen  Ins.  Go.,*  the  same  rule  was  applied,  though  there 
the  policy  was  antedated. 

381.  There  must  exist  a  mutuality  in  the  contract  of  reinsurance, 
as  in  other  contracts,  but  a  policy  taken  by  an  agent  may  after- 
wards be  ratified  by  his  principal.'^  Where  the  policy  is  issued  "for 
whom  it  may  concern,"  it  can  only  be  taken  advantage  of  by  one 
who  can  show  he  was  one  of  the  class  for  whom  it  was  intended,  and 

I  Jackson  V,  St.  Paul  F.  &.  M.  lus.  fard  v.  Queen  Ins.  Ck>.,  1  Han.  (N.  B.) 

Co.,  99  N.  Y.  124.  432. 

s  Lond.  &  Lancash.   F.    Ins.   Co.    v,  *  See  lb. 

Lycoming  F.  Ins.  Co.,  13  Ins.  L.  J.  S45  ^  Phila.  L.  Ins.  Co.  v.  Amer.  L.  & 

(Pa.).  Health  Ins.  Co.,  23  Pa.  St.  65. 

>  See  Phila.  L.  Ins.  Co.  v.  Amer.  L.  «  1  Han.  (N.  B.)  432. 

&  Health  Ins.  Co.,  23  Pa.  St.  65 ;  Gif-  ^  United  L.  F.  &  M.  Ins.  Co.  v.  In*. 
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who  had  expressly  or  impliedly  authorized  its  issue.*  Where  pay- 
ment of  the  premium  is  made  precedent,  the  contract  will  not  be  com- 
plete till  tender  is  made.'  And  evidence  of  a  custom  among  agents 
to  credit  each  other  for  premiums  and  settle  at  the  end  of  the  month, 
of  which  it  did  not  appear  the  reinsurer  who  had  dealt  through  an 
agent  was  aware  of  and  who  besides  had  instructed  his  agent  other- 
wise, was  held  inadmissiblci'  It  is  a  matter  of  contract  how  far 
the  conditions  of  the  original  insurance  shall  apply  to  the  new 
policy.* 

382.  The  reinsurer  is  entitled  at  least  to  the  same  degree  of  accu- 
rate information  as  the  original  insurer,'  as  to  the  facts  likely  to 
influence  his  judgment  in  caking  or  refusing  the  risk.  A  represen- 
tation as  an  inducement  to  take  the  risk  to  the  eifect  that  the  rein- 
sured intended  to  retain  part  of  the  risk,  which  he  wholly  got  rid  of 
by  a  further  reinsurance,  was  held  to  avoid  the  policy.*  But  a  state- 
ment that  a  vessel  ^^  was  only  insured  for  <£4000"  was  held  not 
untrue  though  another  office  had  issued  a  policy  on  it,  unknown  to 
the  reinsured.^  And  it  has  been  decided  an  underwriter  who  has 
subscribed  a  policy  "  on  goods"  may  reinsure  by  the  same  descrip- 
tion without  stating  it  to  be  a  reinsurance.^  Whether  the  declara- 
tion of  health  in  the  old  policy  should  be  taken  as  the  basis  of  the 
new  contract,  or  a  new  one  would  be  required  at  the  issue,  would 
depend  on  the  terms  of  the  contract;'  though  in  Foster  v.  Mentor  L. 
Assur.  Co.,'®  it  appears  that  evidence  without  objection  was  given  of 
a  custom  on  reinsurance  to  confine  declarations  of  health  to  the  time 
of  the  original  policy.  If  the  reinsurer  chooses  to  act  on  his  own 
judgment  in  taking  the  risk,  a  misstatement  of  the  rate  in  the  origi- 
nal insurance  would  not  be  material."     An  oral  statement  of  an 

1  Alliance  M.  Assur.  Co.  r.  La.  Ins.  *  Trail  v.  Baring,  4  Giff.  485. 

Co.,  8  La.  1.  ^  Anderson  v.  Pacific  F.  &  M.  Ins. 

>  Western  Assur.  Co.  v.  Provincial  Co.,  21  L.  T.  n.  s.  408. 

Ins.  Co.,  5  Ont.  Ap.  190.  *  Mackenzie  v.  Whitworth,  1  Excli. 

»  lb.  D.  36. 

*  See  Foster  r.  Mentor  L.  Assur.  Co.,  '  See  Foster  v.  Mentor  L.  Assur.  Co., 

3  B.  &  B.  48.  3  K.  &  B.  48. 

»  N.  Y.  Bowerj  F.  Ins.  Co.  i;.  N.  Y.  ^  3  E.  &  B.  48. 

F.  Ins.  Co.,  17  Wend.  (N.Y.)359;  Sun  »  Can.  P.  &  M.  Ins.  Co.  v.  North. 

Mat.  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  Ins.  Co.,  2  Out.  Ap.  373. 
3.  485  ;  People's  Ins.  Co.  v.  Hart.  F. 
Ins.  Co.,  1  Ins.  L.  J.  875  (N.  D.  Cal.). 
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intention  as  to  future  conduct  has  been  held  immaterial.^  Bat  per 
mission  by  the  reinsured  to  carry  hazardous  goods  for  an  additional 
rate  will  avoid,  where  there  was  an  arrangement  between  the  com- 
panies that  the  reinsurer  should  receive  the  same  rate  of  premiums 
as  the  reinsured,  and  such  was  the  custom  between  the  companies.' 
383.  Where  a  policy  of  reinsurance  was  provided  to  be  subject 
to  '^  the  same  specifications,  terms,  and  conditions"  as  the  original 
policy,  it  was  held  that  a  change  in  the  rate  of  the  premium  on  a  re- 
newal was  not  a  violation  of  the  clause.'  Where  the  ordinary  form  of 
policy  was  used  on  a  reinsurance,  which  contained  a  condition  that 
no  action  was  to  be  had  till  after  an  award  as  specified,  fixing  the 
amount  of  the  claim,  as  well  as  a  condition  as  to  time  for  suit,  it 
was  held  they  were  not  applicable  to  the  contract  of  reinsurance.* 
A  condition  in  the  original  policy  that  is  void  could  not  be  relied 
upon  by  the  reinsurer.*  On  a  loss  the  reinsured  must  furnish  proof 
of  loss  analogously  to  the  insured.*  Where  an  ordinary  policy  iis 
used  on  a  reinsurance,  except  that  the  words  of  the  policy  are  '*  rein- 
sured" instead  of  "insured,"  the  proofs  of  the  party  originally 
insured,  duly  transmitted  by  the  reinsured  to  the  reinsurer,  may 
fulfil  the  condition.^  Where  the  policy  of  reinsurance  stipulated 
that  the  reinsurance  was  part  of  the  sum  or  sums  insured  by  the 
original  insurer,  ^^  and  to  be  subject  to  the  same  risks,  valuations, 
conditions,  and  mode  of  settlements  as  are  or  may  be  adopted  by 
said  company,"  it  was  held  this  dispensed  with  proofs  of  loss  and 
made  the  reinsured's  adjustment  final  as  to  the  amount  of  loss.* 
Proofs  offered  by  the  reinsured  must,  as  in  other  cases,  be  objected 
to  within  a  proper  time,  or  their  defects  will  be  waived.* 
•  384.  There  is  no  privity  of  contract  between  the  insured  and  the 
reinsurer.**     In  Carrington  v.  Commercial  F.  &  M.  Ins.  Co.,*^  the 


1  Pradential  Assar.  Ck).  t*.  ^tna  L. 
Ing.  Co.,  23  Fed.  R.  438  (D.  Conn.). 

'  St.  Nicholas  Ins.  Co.  v.  Merch.  Mut. 
F.&M.In8.Co.,10Ins.L.J.137(N.  Y.). 

'  Can.  F.  &  M.  Ins.  Co.  v.  North.  Ins. 
Co.,  2  0nt.  Ap.  373. 

*  Jackson  v,  St.  Panl  F.  &  M.  Ins. 
Co.,  99  N.  Y.  124. 

'  Eagle  Ins.  Co.  r.  Lafayette  Ins.  Co., 
9  Ind.  443. 


«  Yonkers  &  N.  Y.  F.  Ins.  Co.  r. 
Hoffman  F.  Ins.  Co.,  6  Rob.  (N.  Y.)31H. 

'  N.  Y.  Bowery  F.  Ins.  Co.  v,  N.  Y, 
F.  Ins.  Co.,  17  Wend.  (N.  Y.)  359. 

^  Consolidated  Real  Kstate  &  F.  Ins. 
Co.  17.  Cashow,  41  Md.  59. 

»  Ex  parte  Norwood,  3  Biss.  504  (N. 
D.  III.). 

*o  Strong  V,  Ph<»niz  Ins.  Co.,  62  Mo. 
389,;  Price  v.  St.  Louis  Mut.  L.  Ins.  Co., 
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A.  Co.  having  issued  a  number  of  policies,  agreed  with  the  B.  Go. 
that  the  latter  should  reinsure  the  former  upon  the  above  policies, 
the  loss,  if  any,  payable  to  the  '^  assured,"  upon  the  same  terms  and 
conditions,  and  at  the  same  time,  as  contained  in  the  original  poli- 
cies ;  reinsured  from  30th  November,  1854,  to  12  o'clock,  at  noon, 
to  the  expiration  of  the  policy ;  it  was  held  to  be  an  ordinary  con- 
tract of  reinsurance,  and  that  the  insured  could  not  sue  on  it,  as  the 
*'  assured"  from  the  context  meant  the  reassured.  By  an  agree- 
ment with  the  insured  an  insurer  may  of  course  insure  the  risk  with 
another  insurer,  so  as  to  substitute  that  other's  liability  for  his  own, 
by  virtue  of  which  contract  the  insured  may  recover  directly  against 
the  new  insurer.  But  it  is  suggested,  that  though  this  is  termed  a 
reinsurance,  it  is  rather  a  substitution  of  a  new  for  the  original  in- 
surer, and  a  complete  novation  of  the  original  contract,  which  is 
altogether  different  from  an  ordinary  contract  of  reinsurance.*  The 
reinsured  may  on  the  loss  proceed  against  the  reinsurer  before  pay- 
ing the  insured.*  And  an  agreement  by  the  reinsurer  to  pay  pro 
rata  at  such  times  and  in  such  manner  as  the  reinsured  ^^  may  pay," 
means  to  pay  when  the  reinsured  was  ^^  liable  to  pay,"  and  that  the 
latter  may  sue  as  soon  as  a  claim  arises.'  So  the  clause  in  the  re- 
insurance policy  to  pay  ""'pro  rata  at  the  same  time  with  the  rein- 
sured" was  held  to  mean  the  time  the  reinsured  was  liable,  not 
that  one  should  precede  the  other,  or  that  both  should  pay  together.* 
Where  a  condition  provided,  "  Reinsurance  in  case  of  loss  to  be 
settled  in  proportion  as  the  sum  reinsured  shall  bear  to  the  whole 
sum  covered  by  the  reinsured  company,"  and  a  clause  appeared, 
"  Loss,  if  any,  payable  pro  rata  with  the  reinsured,"  it  was  held  the 
latter  clause  meant  the  loss  was  payable  by  the  reinsurer  pro  rata 
with  the  loss  payable  by  the  reinsured,  and  does  not  mean  at  the 
same  time  with.^ 

3  Mo.  Ap.  262;  Carriiigton  i*.  Comraer.  9  hid.  443  ;  Gantt  t;.  Amer.  Cent.  Iii». 

P.  4M.  luB.  Co.,  1  Bos.  (N.  Y.)  152;  Co.,  68  Mo.  503;  Fame  Ins.  Co.'a  Ap., 

TraveUere'  Ins.  Co.  v.  Cal.  Ins.  Co.,  45  83  Pa.  St.  396. 

N.  W.  703  (N.  Dak.)  ;  Del.  Ins.  Co.  v,  «  Fame  Ins.   Co.'s  Ap.,  83  Pa.  St. 

Qoaker  City  Ins.  Co.,   3  Grant  (Pa.),  396. 

71*  *  Blackstone   v,  Alemannia  F.   Ins. 

»  See  Giffard   v.  Queen    Ins.   Co.,  1  Co.,  56  N.  Y.  104. 

Han.  (N.  B.)  432.  »  Norwood  v.  Resolute   F.   Ins.  Co., 

*  Kagle  Ins.  Co.  v,  Lafayette  Ins.  Co.,  4  J.  &  S.  (N.  Y.)  552. 
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385.  In  America  the  reinsurer  is  usually  liable  for  what  the  re- 
insured  may  legally  be  bound. ^  But  this  does  not  mean  what  the 
reinsured  may  actually  pay.  Thus,  if  by  some  arrangement  the  re- 
insured is  released  from  his  full  legal  liability,  that  would  not  aflfect 
the  reinsurer.*  And  it  has  been  held,  where  the  reinsurer  after  a 
loss  and  after  the  subsequent  insolvency  of  the  reinsured  bought  up 
some  of  the  policies  at  a  discount,  that  it  was  a  legal  investment  and 
not  against  public  policy.'  So  a  pro  rata  clause  in  a  policy  of  rein- 
surance to  pay  pro  rata  at  the  same  time  with  the  insured  has  been 
held  to  mean  to  pay  pro  rata  what  the  reinsured  is  liable  for,  not 
what  it  may  actually  pay.*  And  a  usage  to  limit  the  contract  of 
reinsurance  was  held  inadmissible.'  Consequently  the  insolvency 
of  the  reinsured  would  not  affect  the  liability  of  the  reinsurer.* 
Nor  would  the  insured  have  a  lien  or  preference  on  the  reinsurance 
money,  but  the  same  is  a  fund  for  the  general  creditors  of  the  rein- 
sured.^ Nor  would  the  above  pro  rata  clauses  change  the  rule.* 
In  Illinois,  however,  a  different  rule  prevails,  and  the  liability  of 
the  reinsurer  appears  to  depend  on  what  the  reinsured  may  actually 
pay.'  And  in  England,  reinsurance  seems  to  be  strictly  a  contract 
of  indemnity,  and  a  reinsurer  is  not  liable  till  proof  of  actual  |)ay- 
ment  by  the  reinsured.^' 

386.  In  a  suit  by  the  reinsured  against  the  reinsurer,  the  latter 
may  make  all  the  defences  that  the  former  is  entitled  to  make  against 
the  insured. ^^     Though  it  has  been  decided  that  if  the  reinsured 


>  Del.  Ins.  Co.  v,  Quaker  City  lus. 
Co.,  3  Grant's  Cas.  (Pa.)  71. 

*  Strong  V,  Amer.  Cent.  Ins.  Co.,  4 
Mo.  Ap.  7. 

>  Hovey  v.  Home  Ins.  Co.,  3  Ins.  L. 
J.  815  (S.  D.  Oh.). 

*  Ex  parte  Norwood,  3  Biss.  504  (N. 
D.  III.). 

*  Hone  V,  Mut.  Safety  Ins.  Co.,  1 
Sand.  (N.  Y.)  137. 

^  Eagle  Ins.  Co.  v,  Lafayette  Ins.  Co., 
9  lud.  443 ;  Cashau  v.  N.  W.  Nat.  Ins. 
Co.,  5  Biss.  476  (E.  D.  Wis.)  ;  Black- 
stone  V.  Alemannia  F.  Ins.  Co.,  56  N.  Y. 
104;  Strong  v,  Amer.  Cent.  L.  Ins.  Co., 
4  Mo.  A  p.  7. 

^  Carrington  v.  Commer.  F.  &  M.  Ins. 
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Co.,  1  Bos.  (N.  Y.)  162;  Herokenratb 
V,  Amer.  Mut.  Ins.  Co.,  3  Barb.  Cii.  (N. 
Y.)  63  ;  Goodrich's  Ap.,  1  Cent.  R.  430 
(Pa.). 

•  Ex  parte  Norwood,  3  Biss.  504  (N. 
D.  III.)  ;  Cashau  v.  Northw.  Nat.  Ins. 
Co.,  5  lb.  476  (D.  Wis.). 

*  III.  Mut.  F.  Ins.  Co.  v.  Andes  Ins. 
Co.,  67  III.  362. 

^  See  re  Atheneum  L.  Assur.  Soc.,  I 
John.  Ch.  633. 

^^  Eagle  Ins.  Co.  v*  Lafayette  Ins. 
Co.,  9  Ind.  443  ;  Meroh.  Mat.  Ins.  C4>. 
V.  N.  0.  Mut.  Ins.  Co.,  24  La.  An.  305; 
Gantt  V,  Amer.  Central  Ins.  Co.,  68 
Mo.  503  ;  Hastie  i;.  De  Peyster,  3  Caines 
(N.  Y.),  190;  Del.  Ids.  Co.  p.  Quaker 
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cannot  be  held,  the  reinsured  will  be  discharged.*  The  reinsurer 
vould  not  be  bound,  without  notice,  by  a  conopromise  between  the 
insured  and  the  reinsured.*  And  a  notification  bv  the  reinsured  of 
an  intention  to  pay  was  held  not  to  preclude  the  reinsurer  from  de- 
fending on  a  suit  by  the  reinsured,  though  he  did  not  answer  the 
notice.'  As  a  voluntary  payment  by  the  reinsured  will  not  bind 
the  reinsurer,  the  former,  unless  he  first  gets  paid  by  the  latter, 
should  notify  the  latter  of  a  suit  brought  by  the  insured,  to  enable 
the  reinsurer  to  participate  in  it,  in  which  case  the  reinsurer  would 
be  bound  by  the  judgment  obtained  bondfide.^  Or  if  the  reinsured 
do  not  notify  the  reinsurer,  he  should  at  least  raise  every  technical 
defence  in  the  suit.*  And  it  was  to  avoid  this  inconvenience  and 
delay  and  peril  that  the- French  policies  of  reinsurance  authorized 
the  original  insurers  to  make,  bovd  fide^  a  voluntary  settlement 
and  adjustment  of  the  loss,  which  should  be  binding  upon  the  re- 
assurers.* 

387.  An  agreement  between  the  reinsurer  and  reinsured  that 
the  latter  should  employ  counsel  to  defend  a  suit,  and,  if  successful, 
to  pay  a/>ro  raid  of  fees,  costs,  etc.,  and  in  case  of  failure,  to  pay  his 
share  of  the  judgment,  does  not  alter  the  reinsurance  contract,  but 
merely  makes  the  reinsured  his  agent  for  the  purpose  of  suit ; 
nor  does  such  an  agreement  establish  a  trust,  for  the  reinsurer  could 
come  in  at  any  time  and  defend.^  Where  the  two  companies  agree 
to  resist  the  claim,  and  that  the  reinsured  should  conduct  the  suit, 
obviously  the  latter  cannot  compromise  without  notice,  and  the 
consent  of  the  reinsurer.®  But  where  after  an  agreement  to  de- 
City  Ins.  Co.,  3  Grant's  Cas.  (Pa.)  71 ;  Jackson  r.  St.  Paul  F.  &  M.  Ins.  Co., 
N.  Y.  State  M.  Ins.  Co.  r.  Protec.  Ins.  99  N.  Y.  124. 
Co.,  1  Story,  458  (D.  Mass.).  *  N.  Y.  State  M.  Ins.  Co.  p.  Protec. 

'  Eagle   Ins.    Co.   v.    Lafayette  Ins.     Ins.  Co.,  1  Story  (D.  Ma83.)f  458,  460; 
Co.,  9  Ind.  443.  F.  Ins.  As8*n  v.  Can.  F.  &  M.  Ins.  Co., 

'  Commer.  Un.  Assnr.  Co.  v.  Amer.     2  0nt.  R.  481. 
Cent.  Ins.  Co.,  68  Cal.  430.  "  See  1  Emerigon traits  Assurances, 

'  Nat.  M.  Ins.  Co.  r,  Halfey,  5  Vict.     eh.  11,  sec.  9  ;  Pothier,  d* Assurance, 
L.  R.  226.  60;  2  Valin  Com.,  liv.  3,  tit.  6,  art. 

*  Coinmer.  Un.  Assnr.  Co.  r.  Amer.     20. 
Cent.  Ins.  Co.,  68  Cal.  430;    Gantt  v.        '^  Gantt  v,  Amer.  Cent.  lus.  Co.,  68 
Amer.    Cent.    Ins.   Co.,   68    Mo.    503;     Mo.  503.      See   also   Strong  v.  Amer. 
StroDgv.  Phoenix  Ins.  Co.,  62  Mo.  289  ;     Central  L.  Ins.  Co.,  4  Mo.  Ap.  7. 

*  lb. 
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fend,  etc.,  the  reinsured,  after  notice  to  the  reinsurer,  compi'oiDises 
and  asAigns  his  claim  against  the  reinsurer,  it  was  held  to  \>^  valid, 
there  being  no  evidence  of  fraud ;  and  in  any  event,  the  onus  to 
show  fraud  would  be  on  the  reinsurer,  and  the  fact  of  fraud  for  the 
jury.* 

1  Strong  V.  Amer.  Cent.  L.  Ins.  Co.,  4  Mo.  Ap.  7. 
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888.  Novation  is  an  agreement  between  a  debtor  and  a  third 
partj,  with  the  creditor's  assent,  that  the  third  party  shall  assume 
the  debtor's  position  to  the  creditor,  and  the  debtor  be  released 
from  his  obligations  to  the  creditor.  As  far  as  insurance  is  con- 
cerned, it  is  the  undertaking  of  the  insurer's  obligations  by  a  third 
party,  and  a  release  of  the  former's  liabilities  to  the  insured,  with 
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the  latter's  express  or  implied  consent.  It  differs  from  an  ordinary 
contract  of  reinsurance,  for  in  that  there  is  no  privity  between  the 
reinsurer  and  the  insured,  and  no  release  of  the  original  insurer.' 
Nor  is  it  analogous  to  a  contract  of  guarantee  or  suretyship,  for 
there  is  a  substitution  of  a  new  and  complete  release  of  the  old 
debtor.  The  term  amalgamation  means  the  consolidation  of  business 
by  one  insurer  with  another. 

389.  An  insurer  may  with  the  assent  of  his  insured  transfer  his 
liability  on  a  policy  to  another  insurer,'  and  companies  are  fre- 
quently authorized  to  transfer  and  amalgamate.     But  to  bind  the 
policyholders  such  power  must  be  shown.*      For  while,  as  has  been 
stated,  an  insurer  may,  without  any  special  authority,  effect  con- 
tracts of  reinsurance  as  an  incident  and  convenience  in  its  business/ 
it  is  submitted  a  company  would  not  be  justified,  without  special 
authority,  in  closing  its  business  and  reinsuring  all  its  risks,  en  hloc^ 
in  another  company.      For  the  power  to  insure  lives  and  to  grant 
annuities  on  lives  committed  to  the  directors  of  an  insurance  com- 
pany, implying  as  it  does  skill  and  care  on  their  part  in  selecting 
lives,  cannot  be  contended  to  authorize  the  taking  over  en  masse,  by 
the  executive  of  one  insurance  company,  of  all  the  insured  lives  and 
all  the  annuity  contracts  of  another  company  selected  and  entered 
into  by  the  executive,  not  of  the  first  company,  but  of  the  other 
company.*     Therefore  the  transferee's  power  to  take  a  business,  en 
blocy  on  a  transfer  or  amalgamation,  and  subsequently  carry  it  on, 
whether  such  action  may  or  may  not  constitute  a  novation,  must  be 
affirmatively  shown.*     Nor  would  a  special  authority  to  reinsure 
raise  the  implication  of  a  capacity  to  do  this,  for  it  is  safe  to  say 
where  the  legislature  intended  to  give  a  company  the  power  to  close 
its  business,  to  dispose  of  its  assets,  and  to  transfer  its  policies,  en  Mor, 
to  another  company,  it  would  do  so  under  some  other  grant  than  the 
mere  power  to  reinsure.^ 

»  See  ante,  §§  379,  384,  385.  D.  (579  ;  Re  Kra  Assnr.  Soc.,  2  J.  &  H. 

«  See   Giffard  v.  Queen    Iiia.   Co.,   1  400. 

Han.  (N.  B.)  432.  e  See   Coglilan'a  Case,  Reillv,   Eur. 

»  IndeTunitjr  Case,  Reilly,  Alb.  Arb.  Arb.  4b' ;  Blundeira  Case,  lb.  84. 

25.  "f  Price  v.  St.  Louis  Mut.  L.  Ids.  Co., 

^  Antey  §  378.  3  Mo.   Ap.   262  ;  Harden  r.  St.  Loois 

>  Indemnity  Case,  Reilly  Alb.  Arb.  Mut.  L.  ins.  Co.,  3  lb.  248.     See  also 

25.     See  Ernest  v.  Nicholls,  6  H.  L.  C.  People  v.  Empire  Mut.  L.  Ins.  Co.,  92 

400  ;  Brit.  Nat.  L.  Assnr.  Assoc,  8  Ch.  N.  Y.  105. 

368 


CHAP.  III.] 


NOVATION   AND   AMALGAMATION. 


[393. 


390.  Neither  can  the  executive  of  an  insurance  company  transfer 
its  charter  to  another  company  against  the  voice  of  dissentient 
shareholders.^  Therefore  a  dissentient  policyholder  may  object  to 
a  transfer  of  business  and  an  authorized  reinsurance  en,  bloc*  And 
a  policyholder  whose  policy  made  the  funds  of  the  company  liable 
for  payment  on  the  contingency  and  for  profits  was  held  entitled  to 
restrain  an  unauthorized  transfer  without  first  providing  for  his 
policy.* 

391.  But  though  a  dissentient  policyholder  may  have  a  remedy 
in  equity,  by  injunction  or  otherwise,  against  a  company  attempting 
an  illegal  transfer,  yet  it  is  submitted  an  illegal  transfer  does  not 
constitute  a  breach  of  contract  on  a  current  policy  for  which  an 
action  at  law  would  lie,  if  it  does  not  appear  that  by  the  amalgama- 
tion the  company  has  been  disabled  from  paying  on  the  policy.  For 
it  can  hardly  be  said  that  there  is  an  implied  obligation  to  continue 
a  business  and  keep  available  funds  in  the  absence  of  a  statute,  and 
an  amalgamation  simple  does  not  create  an  impossibility  of  payment 
in  the  future.  For  non  constat  that  the  amalgamation  will  not  add 
to  the  insurer's  business  and  put  him  in  a  better  position  to  pay  in 
the  future.  The  insured,  it  is  true,  may  be  afraid  he  will  not  be 
paid,  but  the  mere  fear  of  a  loss  will  not  give  a  right  to  damages.* 
And  in  any  event,  how  could  an  amalgamation  be  a  cause  of  action 
at  law  ?  for,  if  not  authorized,  it  is  ultra  vires  and  of  no  eifect ;  if 
authorized,  the  policyholder  has  no  ground  of  complaint.' 

392.  Apparently  the  New  York,*  and  Federal  Courts,^  have  taken 
a  different  view,  holding  there  is  an  implied  obligation  to  continue 
the  business,  and  that  on  an  unauthorized  amalgamation  a  breach 
arises,  though  there  is  at  the  time  no  contractual  liability  on  the 
policy  for  which  an  action  at  law  will  arise  for  damages. 

393.  Under  the  English  Life  Companies'  Act  of  1870,  a  life 


'  Upton  V.  Jackson,  4  Ins.  L.  J.  189 
(W.  D.  Mich.). 

'  Price  r.  St.  Louis  Mat.  L.  Ins.  Co.,  3 
Mo.  Ap.  262  ;  Barden  r.  St.  Louis  Mut. 
L.  Ins.  Co.,  3  lb.  248.  Se«  People  i\ 
Kinpire  Mut.  L.  Ins.  Co.,  92  N.  Y.  105. 

*  Kearns  v.  Leaf,  1  H.  &  M.  681. 

*  See  King  v.  Accumulative  L.  Fund, 
Ktc.,  Co.,  3  C.  B.  N.  8.  151  ;  Solvency 
Guarantee  Co.  r.  York,  3  H.  &  N.  588. 

24 


*  Solvency  Guarantee  Co.  r.  York,  .S 
H.  &  N.  588. 

<>  See  Re  Empire  Mut.  L.  Ins.  Co.,  64 
How.  Pr.  (N.  Y.)  51.      • 

^  Lovell  r.  St.  Louis  Mut.  L.  Ins. 
Co.,  Ill  U.  S.  §  264.  The  measure  of 
damage  in  such  a  case  was  stated  to  be 
the  amount  of  premiums  paid  less  the 
value  of  the  insurance  of  which  he  has 
enjoyed  the  benefit. 
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business  cannot  be  transferred  unless  the  company,  independently  of 
the  Act,  is  authorized  to  do  so,  the  fourteenth  section  not  being 
enabling.^  And  now  in  England  a  life  company  cannot  transfer 
or  amalgamate  without  the  assent  of  the  High  Court  of  Justice,  on 
petition  in  the  Chancery  Division.* 

394.  In  Beaver,  Etc.,  Mut.  F.  Ins.  Co.  v.  Trimble,'  the  A.  Co.  had 
divided  its  business  into  two  branches  ;  one  called  the  Mercantile,  in 
which  both  cash  and  mutual  policies  were  effected,  and  the  other 
the  Farmers'  branch,  which  was  exclusively  mutual.  The  defendant 
had  insured  in  the  former  on  the  mutual  plan,  after  which  that 
company  amalgamated  with  the  B.  Co.,  and  the  directors  of  the  new 
company  transferred  all  cash  policies  in  their  Farmers'  branch  to 
the  Mercantile  branch,  crediting  the  latter  branch  at  the  same  time 
with  the  estimated  value  of  all  unexpired  cash  policies.  A  special 
Act*  authorized  the  directors  of  the  B.  Co.  to  "  make  arrangements 
with  any  mutual  or  other  insurance  company  for  the  reinsurance  of 
risks  on  such  conditions  with  respect  to  payment  of  premiums 
thereon  as  may  be  agreed  between  them,"  which  was  virtually 
the  same  in  principle  as  the  general  Act  of  27  &  28  Vict.,  c.  38,  s. 
^,  passed  the  same  session,  and  which  provided  that  '^Any  mutual 
insurance  company  may  effect  contracts  of  insurance  for  the  purpose 
of  reinsurance  with  any  other  insurance  company,  etc.,"  which 
applied  of  course  to  the  A.  Co.  It  was  held  that  the  company's 
action  was  illegal,  as  it  was  a  reinsurance,  and  not  with  a  ^^  mutual 
or  other  insurance  company"  as  the  Act  intended,  and  therefore 
that  the  defendant  could  not  be  assessed  for  losses  on  policies  so 
transferred. 

395.  In  England  a  mutual  company  may  be  amalgamated  with, 
and  its  business  transferred  to,  another  company  under  section  lt>l 
of  the  Companies'  Act  of  1862.*  And  an  unregistered  company, 
which  has  no  power  under  its  deed  of  settlement  to  sell  and  transfer 
its  business  to  another  company,  may  do. so  by  registering  under 
this  Act  and  then  voluntarily  winding  up  and  directing  the  liquidator 
to  carry  out  the  agreement.* 

I  Re  Sovereign  L.  Assur  Co.,  58  L.  J.  «  27  &  28  Viot.,  o.  99,  s.  10. 

R.  Ch.  N.  8.  811.  *  Southall  v.   Brit.   Mut.  L.   Assur. 

«  33  &  34  Vict.,  c.  61,  8.  14-15  ;  Por-  Soc.  6  Ch.  Ap.  614. 

tt»r  on  Ins.  410.  •  lb. 

»  23  U.  C.  C.  P.  252. 
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396.  Where  the  deed  of  an  unincorporated  company  in  England, 
had  no  provisions  for  a  sale  or  transfer  of  business,  but  provided 
the  proprietors  might  alter,  amend,  etc.,  its  laws,  etc.,  and  that 
resolutions  to  transfer  were  duly  passed,  it  was  held  a  policy- 
holder could  not  object  to  a  transfer.*  In  New  York,  it  has  been 
held  that  the  fact  that  an  insurance  company  is  empowered  to  rein- 
sure its  risk,  or  dissolve,  would  not  impliedly  allow  it  to  wind  up  and 
transfer  its  risks  to  a  new  insurer  against  the  desires  of  its  policy- 
holders,^ and  that  the  omission  to  protest  is  not'  material,  as  the  in- 
surer is  impliedly  bound  to  carry  on  its  business  and  remain  solvent.' 

897.  But  an  ultra  vires  amalgamation  or  transfer  may  in  many 
cases  be  ratified.  Thus,  in  Indemnity  Case*  it  was  held  an  ultra 
vires  amalgamation  by  directors  can  be  maintained  where  it  is 
clearly  brought  home  to  the  transferee  shareholders,  by  reports  and 
accounts  of  annuities  and  policies,  as  to  indemnity  up  to  the  amounts 
on  their  shares.  But  it  must  be  very  clearly  proved  to  have  been 
brought  home  also  to  them,  if  it  is  designed  to  create  a  liability 
beyond  the  amount  of  their  shares  in  the  company.  Where  an 
illegal  transfer  is  made  by  directors  without  the  consent  of  the 
shareholders,  if  the  latter  subsequently  participate  in  the  new 
business,  or  silently  allow  it  to  go  on,  there  will  be  an  estoppel.* 

898.  The  terms  of  a  permission  to  transfer  and  amalgamate  must 
be  strictly  followed  by  the  transferring  company.*  The  power 
to  dissolve,  on  the  directors  paying  all  demands,  etc.,  and  obtaining 
from  the  new  insurer  an  undertaking  to  satisfy  the  remainder  of 
the  claims  arising  from  insurance,  etc,  when  the  time  shall  arrive 
therefor,  and  on  causing  to-be  transferred  to  the  new  insurer,  "so 
much  of  the  funds  or  property  of  the  company  as  shall  be  agreed 
upon  between  the  contracting  parties  as  will  be  sufficient,  etc.,  to 
enable  the  company,  from  whom  ....  the  undertaking  shall  have 
been  obtained  to  comply  therewith,"  and  on  making  such  other 
arrangements  as  the  directors  shall  think  fit,  was  held  to  be  a  matter 
with  which  the  policy-holders  had  no  concern,  but  that  the  contract- 

1  Re  Argas  L.  Assur.  Co.,  39  Ch.  D.  *  McKotina  v.  State  Idh.  Co.,  73  Iowa, 

571.  453.     See  Laws,  o.  210,  a.  2. 

'  People  i;.  Empire  Mut.  L.  Ins.  Co.,  <  Ernest  v.  NichoUs,  6  H.  L.  C.  400  ; 

92  N.  Y.  105.  Re  Merch.  &.  Tradesman's  Assur.  Soo., 

*  lb.     See  ante^  §  391 ;  post,  §  520.  9  Eq.  Ca».  694 ;  Indemnity  Case,  KeiWy 

*  Reiny  Alb.  Arb.  17,  28.  Alb.  Arb.  25. 
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ing  parties  were  the  two  insurers.*  It  has  been  held  that  a  clause 
in  the  agreement  of  amalgamation  providing  that  part  of  the  pur- 
chase-money shall  be  paid  to  the  directors  of  the  selling  company 
by  way  of  bonus,  openly  on  the  face  of  the  agreement,  would  not 
invalidate  the  agreement,  though  it  might  do  so  if  a  secret  arrange- 
ment.' 

399.  Where  notice  is  required  it  is  precedent.  But  where  notice 
was  required,  and  it  appeared  on  a  petition  for  an  amalgamation 
under  the  Acts  of  1870  and  1872  that  the  holders  of  two  policies 
together  amounting  to  much  less  than  one-tenth  of  the  whole  amount 
insured  were  resident  abroad,  and  could  not  have  received  notices 
of  the  scheme,  which  had  been  duly  posted  in  time,  ordinarily,  for 
an  expression  of  assent  or  disapproval,  the  Court  allowed  it,  with- 
out waiting  for  their  assent,  their  remedy  against  the  transferrer 
being  preserved  by  sec.  7  of  the  Life  Assurance  Companies'  Act  of 
1872.* 

400.  Where  the  amalgamation  is  permitted  without  the  assent  of 
the  policyholders,  this,  properly  speaking,  is  not  in  any  sense  a 
novation  or  a  tripartite  contract,  in  which  the  insured  is  a  party, 
and  the  question  in  such  cases  would  simply  be,  whether  the  insurer 
had  done  what  was  necessary  for  him  to  do,  as  provided  either  in  his 
charter,  deed  of  settlement,  or  a  statute  in  order  to  take  this  step.* 

401.  It  is,  however,  frequently  provided  that  the  policyholders 
shall  generally  consent  to  the  proposed  amalgamation,  or  that  each 
policyholder  shall  individually  assent.*  Where  a  company  was  em- 
powered to  amalgamate  under  resolutions  at  meetings,  and  at  a  reg- 
ular meeting  ac  which  a  majority  was  present  an  amalgamation  was 
duly  agreed  to,  a  policyholder  who  shared  in  the  profits  and  had  a 
vote  was  held  to  have  no  ground  of  complaint.*  But  it  was  held  that 
an  overt  act  by  which  "  the  members"  of  several  companies  are  made 
a  new  corporation,  which  *'  shall  not  affect  the  legal  rights  of  any 
person,"  which  is  to  take  effect  "  when  accepted  by  the  members 
thereof,"  does  not  constitute  a  member  of  one  of  the  old  companies, 

»  Carr'B  Case,  33  Beav.  542.  *  See   Hort's   Case,    1  Ch.  D.  3CI7 ; 

>  Southall   V.  Brit.  Mut.  L.   Assur.  Dowse's  Case.  3  Ch.  D.  384. 

Soc,  6  Ch.  Ap.  614.  '  See  Re  India  k  Jjond.  Assur.  L.  Co., 

*  Re  Loiid.  &  South wark  Ins.  Corp.,  7  Ch.  Ap.  651.     See  Uarman's  Case,  1 

42  L.  T.  K.  8.  247.  Ch.  D.  326. 

«  Barman's  Case,  1  Ch.  D.  326. 
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who  doea  not  expressly  assent  a  member  of  the  new  body,  though 
a  majority  assent.* 

402.  Where  the  transfer  is  not  authorized  without  the  consent  of 
each  policyholder,  or  where  it  is  unauthorized  and  there  are  dissen- 
tient policyholders,  the  question  of  assent  is  one  of  evidence,  and 
the  test  of  a  policyholder's  assent  to  a  transfer  is  dependent  on  the 
commission  of,  or  omission  to  do  such  an  overt  act  as  will  lead  the 
party  with  whom  he  deals  to  infer  unequivocally,  perhaps  at  least 
reasonably,  that  he  has  intended  to  transfer  his  contract  to  another.' 

What  act  of  commission  or  omission  will  constitute  such  an  inten- 
tion is  difficult  to  define  with  any  accuracy.  Practically  it  must 
generally  consist  in  drifting  into  dealings  with  a  new  insurer,  pay- 
ing premiums,  taking  receipts,  accepting  bonuses,  etc.,  a  failure  to 
protest  with  regard  to  the  footing  upon  which  the  premiums  are  paid, 
etc.* 

403.  Strict  proof,  however,  though  slight,  is  required.*  The  mere 
payment  of  premiums  to  the  transferee,  though  evidence  of,  is  not 
alone  sufficient  to  establish,  a  novation.'  For  the  premium  may  be 
only  paid  under  protest  to  keep  on  foot  the  old  policy  and  prevent  a 
lapse.*  Besides  which,  it  is  frequently  stipulated  in  the  agreement 
of  transfer  that  the  policyholder  may  keep  on  foot  the  policy  by 
payment  of  premiums  to  the  new  company.^  As  in  Griffith's  Case,* 
where  a  policyholder  received  a  circular  announcing  the  amalgama- 
tion, and  that  new  policies  of  the  new  company  might  be  substi- 
tuted, or  the  old  ones  kept  on  foot,  by  paying  the  premiums  to  the 
new  company  ;  and  at  the  request  of  the  secretary  sent  in  his 
policy  to  be  indorsed,  which  was  returned  indorsed,  but  declined  to 
sign  the  form  sent  him  by  the  secretary,  by  which  he  was  to  assent 
to  the  transfer  of  the  liability  to  the  new  company,  it  was  held, 


'  Hamilton  Mut.  Ins.  Co.  v,  Hobart, 
2  Gray  (Mass.),  M3. 

*  See  Coghlan's  Case,  Reillj  Ear. 
Arb.  46  ;  Dorning'B  Case,  Reilly  Alb. 
Arb.  148. 

*  See  Dorning's  Case,  tupra, 

*  Re  Family  Endowment  Soo.,  5  Ch. 
Ap.  lis. 

*  See  Dorning*s  Case,  «u/)ra;  Wood's 
Case,  Reilly  Alb.  Arb.  54  ;  Dupre's 
Case,    lb.     236;     Clegg'a    Case,     lb. 


266  ;  Conqaest's  Case,  1  Ch.  D.  334 : 
Blundeirs  Case,  Reillj  Eur.  Arb.  84: 
Relfe  V.  Columbia  L.  Ins.  Co.,  10  Mo. 
Ap.  150;  Reese  v.  Smyth,  95  N.  Y. 
645. 

«  See  Wood's  Case,  Reilly  Alb.  Arb. 
54 ;  Relfe  v.  Columbia  L.  Ins.  Co., 
suffra;  Keese  v.  Smith,  supra. 

^  Dorning's  Case,  Reilly  Alb.  Arb. 
144. 

8  6  Ch.  Ap.  376. 
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though  he  continued  to  pay  premiums  to  the  new  company,  not  to  be 
a  novation.  Neither  would  a  novation  be  established  against  the 
executor  of  the  endowment  contract-holder,  on  payment  of  a  pre- 
mium to  the. transferee  company,  the  last  falling  due  after  the  amal- 
gamation, by  the  bankers  of  the  widow  of  the  holder  of  the  endow- 
ment contract,  without  the  executors'  authority.^  Payment  to  the 
agent  through  whom  the  old  payments  were  made,  who  may  be 
authorized  to  receive  the  new  premiums,  would  not  show  any  inten- 
tion one  way  or  the  other.'  But  an  indorsement  on  the  policy,  an- 
nouncing that  the  transferee  shall  be  liable  on  payment  of  the  pre- 
miums, was  held,  on  payment,  to  constitute  a  novation.'  And  where 
on  receipt  of  the  amalgamation  circular,  the  policyholder  had  his 
policy  indorsed  by  the  new  company,  accepting  the  liability  to  pay 
thereon,  and  pays  the  premiums  to  it,  was  held  a  novation.^ 

404.  A  receipt  coupled  with  payment  of  a  premium  to  the  new 
insurer  is  stronger  evidence,  but  not  necessarily  conclusive  of  a 
novation.  As  where  the  policyholder  has  got  no  information 
beyond  the  receipt,  which  does  not  clearly  disclose  the  nature  of 
the  transaction.^  Or  where  he  simply  pays  to  and  takes  receipts 
from  the  transferee,  not  knowing  expressly  or  impliedly  the  effect 
of  what  he  does  ;*  or  did  not  get  a  circular,  paid  through  the  same 
agent,  did  not  read  the  receipts,  and  denied  all  knowledge  of  the 
matter.^  But  where,  in  addition  to  the  payment  of  premiums  and 
acceptance  of  a  bonus,  receipts  are  also  taken  from  the  transferee, 
and  there  has  been  a  notice  of  the  change,  novation  has  been  estab- 
lished.* In  the  Whitehaven  Bank  Case,*  where  a  policyholder  was 
sent  a  circular,  explaining  the  amalgamation  and  ofTering  a  substitu- 
tion of  contract,  which  was  not  repudiated,  but  premiums  were  paid 
and  receipts  taken  from  the  transferees,  a  novation  was  established. 
Under  similar  facts  a  novation  was  established,  though  the  policy- 
holder had  successfully  insisted  on  being  allowed  days  of  grace  by 


>  Dnpre's  Caae,  ReilljAlb.  Arb.  236.  •  Blandeira  Cast),  Reillj  Bar.  Arb. 

2  See  Conqaest's  Case,  1  Cli.  D.  334 ;  84 ;  Conquest's  Case,  1  Ch.  D.  334. 
Clegg'8  Case,  Reilly  Alb.  Arb.  2(56.  "^  Clegg's  Case,  Reilljr  Alb.  Arb.  266. 

3  Miller's  Case,  3Ch.  D.  391.  >  Re  Anchor  Assur.  Co.,  &  Ch.  Ap. 
«  Blood's  Case,  9  Eq.  Cas.  316.  632  ;  Knox's  Case,  Reilly  Alb.  Arb.  132. 
'  Re  Manchester  k  Lond.  L.  Assur.,  *  Reilly  Alb.  Arb.  62.     See  Cocker's 

Ktc,  Assn.,  5  Ch.  Ap.  640.  Case,  3  Ch.  D.  1. 
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the  transferee,  like  those  of  the  transferrer,  being  greater  in  number 
than  permitted  by  the  transferee  company.* 

405.  One  of  the  strongest  proofs  against  the  establishment  of  a 
novation  is  a  protest  against  it.  By  protest  is  meant,  not  a  mere 
objection  made  when  the  protester  acts,  nor  such  an  objection  as  the 
protester  thinks  is  a  legal  protest,  but  such  as  will  reasonably 
raise  in  the  mind  of  the  other  party  the  idea  of  an  objection  to  the 
company's  action  and  an  intention  to  resist  it,  and  not  be  bound  by 
it.  Thus  in  Howell's  Case,'  under  facts  similar  to  those  in  the 
Whitehaven  Bank  Case  just  referred  to,  there  was  held  to  be  a 
novation,  though  an  endeavor  was  made  to  be  shown  a  protest,  by 
the  fact  that  when  the  policyholder  went  to  the  office  of  the  trans- 
feree company  he  objected  to  the  amalgamation,  it  was  stated  to 
him  by  the  officers  of  the  transferee  company  that  he  had  no  alter- 
native but  to  pay  his  premiums  to  that  company,  unless  he  chose 
to  let  his  policy  lapse,  as  by  this  statement  his  conduct  was  in  effect 
determined,  although  he  might  have  continued  to  be  dissatisfied 
with  the  transaction.  And  in  Rivaz's  Case,'  a  novation  was  also 
established  on  facts  similar  to  those  in  the  Whitehaven  Bank  Case, 
though  objections  to  the  amalgamation  were  made  by  the  policy- 
holder in  conversation  with  an  agent  of  his  assurance  company. 

406.  Action  on  the  part  of  the  insured,  in  consequence  of  a 
communication  from  the  transferee  in  the  matter  of  documents,  is 
strong  evidence  of  a  novation.  Thus,  a  novation  was  established 
against  the  holder  of  an  endowment  contract  where,  in  consequence 
of  the  receipt  of  a  circular  holding  out  the  advantages  of  the  nova- 
tion, he  brought  his  contract  to  the  transferree  company,  and  had  it 
indorsed  by  them  with  a  certificate  of  their  liability  to  pay  the  sum 
assumed  by  the  contract.^ 

407.  The  receipt  of  an  instalment  of  an  annuity  or  bonus  from 
the  transferee  is  not  always  conclusive  of  a  novation.  Thus,  a 
novation  was  held  not  established  where  the  grantiee  of  the  annuity 
was  paid  under  the  old  grant  form.*  Neither  was  one  established 
where  the  annuity  was  paid  by  the  transferee,  but  there  was  a  re- 
fusal to  give  an  assent  to  a  transfer  which  was  necessary  to  a  wind- 

1  Warne's   Case,    Reilly  Alb.  Arb.         *  Hawtrey's     Case,    lb.    138.       See 

113.  Dale'dCase,  lb.  11. 

*  Reilljr  Alb.  Arb.  116.  •  ReV&mily  Endowment  Soc.,  5  Ch. 

»  lb.  104.  Ap.  118. 
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ing  up,  as  the  payment  by  the  transferee  might  be  looked  upon  as 
merely  through  an  agency  of  the  transferrer.^  But  a  novation  was 
held  established  where,  in  consequence  of  a  circular  as  to  the  nova- 
tion, .the  policyholder  brought  his  contract  to  the  transferee,  had  it 
endorsed  by  them  with  a  certificate  of  their  liability  for  the  sum 
insured,  and  received  payments  on  it.'  And  it  was  also  established 
where  there  are  receipts,  and  a  circular  sent,  the  effect  of  which,  if 
not  answered,  will  be  that  a  bonus  will  be  paid,  or  adde<l  to  the 
policyholder's  credit,  and  no  answer  is,  in  fact,  made.'  And  where 
the  insured  had  kept  on  foot  his  old  policy,  but,  on  getting  a  cir- 
cular as  to  bonuses,  elected  to  take  the  bonus  in  form  of  a  reduced 
premium,  it  was  held  a  novation.^ 

408-  It  may  be  added  that  where  the  old  policy  is  lapsed,  but  the 
insured  is  urged  by  the  agents  of  the  transferee  to  take  a  similar 
one  in  that  company,  in  consequence  of  which  he  agrees  to  exchange 
the  old  policy  for  a  similar  one  to  be  issued  in  a  reasonable  time,  and 
gives  a  premium  note,  this  would  not  be  a  novation,  but  an  original 
contract  with  a  fresh  and  sufficient  consideration.^ 

409.  Novation  is  a  question  of  intention,  but  it  is  not  incumbent 
on  a  policyholder  to  show  that  he  did  not  intend  to  adopt  the  liability 
of  a  new  company,  but  the  company  alleging  the  substitution  must 
prove  an  agreement  by  the  policyholder  to  do  so  by  written  declara- 
tion or  acts  unequivocally.* 

410.  It  is  important  for  a  shareholder  in  the  transfer  company  to 
ascertain  clearly  his  position  on  a  transfer  or  amalgamation.  Thus 
he  should  find  out  whether  his  original  liability  continues,  whether 
he  assumes  a  fresh  liability,  whether  he  is  entitled  to  be  paid  any 
money  or  receive  new  shares  by  the  terms  of  the  amalgamation, 
whether  it  is  authorized  or  ultra  vires,  whether  it  is  necessary  for 
him  to  take  any  action  in  the  matter  by  way  of  procuring  an  advan- 
tage that  may  be  offered  to  him  by  the  company's  action,  or  by  way 
of  a  protest  or  invoking  the  aid  of  a  Court  to  save  hinaself  from 

1  Re  ludia  &  Lond.  L.  Assnr.  Co.,  7  *  Speocer^B  Case,  6  Ch.  Ap.  362.  S«« 

Ch.  Ap.  651.    See  also  Coghlan's  Case,  also  Nuuneley's  Case,  39  L.  J.  Ch.  297. 

Keilly  Eur.  Arb.  46.  ^  Shaw  v.  Republic  L.  Ins.  Co.,  67 

*  Dale's  Case,  Reilly  Alb.  Arb.  11.  Barb.  (N.  Y.)  586. 

»  Allen's  Case,  Reilly  Alb.  Arb.  127  ;  ^  Coghlan's  Case,  Reilly  Bur.  Arb. 

Glazebrook's  Case,  lb.  135 ;  Wernnick's  46  ;  Blundell's  Case,  lb.  84. 
Case,  lb.  101.     See  Holmes's  Case,  lb. 
110. 
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iiicarring  possible  damage.  The  ascertainment  of  these  matters 
involves  the  questions  as  to  whether  tlie  transfer  is  ultra  or  ijifra 
vires^  whether  his  assent  is  needed,  whether  the  conditions  imposed 
bj  law  on  the  transfer  are  performed,  and  in  certain  cases  whether 
the  creditors  acquiesce  in  it.^ 

411h  The  duties  imposed  on  the  transferring  company  by  the 
amalgamation  must  be  strictly  performed.'  It  has  been  held  that 
the  creditor's  mere  knowledge  of  the  deed  of  settlement  of  the  trans- 
ferrer which  empowered  an  amalgamation  is  not  notice  of  the  details 
of  an  arrangement  which  might  possibly  come  within  that  power, 
for  the  creditor  would  have  no  means  of  finding  out  what  might  be 
done  in  the  matter.* 

412.  The  question  as  to  whether  the  shareholder  of  the  trans- 
ferrer has  been  in  fact  properly  constituted  a  shareholder  of  the 
transferee  often  arises.  To  be  a  shareholder  of  the  transferee 
mere  negotiations  are  not  sufficient,  but  there  must  be  a  clear  con- 
tract. Thus,  where  a  holder  of  half-paid-up  shares  in  the  selling 
company  applied,  according  to  the  terms  of  the  amalgamation,  for 
half-paid-up  shares  in  the  buying  company,  and  received  answer 
that  shares  had  been  allotted  to  him,  but  credited  with  the  propor- 
tionate part  of  the  net  assets  of  selling  company,  and  he  never 
received  the  certificates,  though  he  applied  for  them ;  on  the  amal- 
gamation subsequently  being  declared  void,  it  was  held,  as  the  an- 
swer to  his  letter  of  application  contained  fresh  terms,  that  the  con- 
tract was  not  completed,  and  his  application  for  certificates  was  not 
an  acceptance  of  the  fresh  terms.^  But  if  a  shareholder  has  in  fact 
taken  the  allotted  shares,  he  cannot  afterwards  repudiate  them  on 
the  ground  the  allotment  was  not  in  accordance  with  his  applica- 
tion.* But  where  a  shareholder  has  taken  proceedings  for  a  transfer 
of  his  shares,  but  the  same  has  not  been  legally  completed  before 
the  commencement  of  the  winding-up,  and  there  has  been  no  wilful 
delay  attributable  to  the  directors  in  respect  of  the  completion  of 
the  transfer,  it  has  been  held  there  is  no  novation.* 

413.  Where  a  deceased  shareholder  had,  in  contemplation  of  an 

'  See   Lord  Westbury's  remarks  in  8;  Laiicej's  Case,  lb.  13;  Lee's  Case, 

Lancet's  Case,  Reilij  Ear.  Arb.  13.  Reillj  Alb.  Arb.  1. 

'  See  Ex  parte  Brit.  Nation  L.  Assur.         •  Pownall's  Case,  nupra, 
Ass'ii,  8   Ch.  D.    679  ;    Re  Merch.   &        <  Beck's  Case,  9  Ch.  Ap.  392. 
Tradesman's  Assur.  Soc.,  9  Eq.  Cas.        *  Wynne's  Case,  28  L.  T.  n.  s.  805. 
694;  Pownall's  Case,  Reilly  Eur.  Arb.        •  Read's  Case,  Reilly  Enr.  Arb.  19. 
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amalgamation,  sold  his  shares  in  the  transferrer  to  the  transferee, 
but  no  alteration  had  been  made  in  the  transferrer  register,  it  was 
held  his  executors  piust  be  put  on  the  list  of  contributories  of  the 
transferrer,  whatever  may  have  been  the  neglect  on  the  part  of  the 
executive  of  the  transferrer  to  alter  the  name,*  though  he  might 
have  a  remedy  over.*  And  where  a  shareholder  has  accepted 
shares  in  the  company  transferee,  instead  of  his  old  ones,  he 
would  be  liable  if  his  name  remain  on  the  register.^ 

414.  It  would  appear  that  no  matter  in  what  capacity  a  name 
gets  on  the  register,  if  it  is  regularly  entered,  the  name  is  bound. 
Thus,  where  shares  have  been  transferred  .to  the  secretary  of  the 
Albert,  as  trustee,  as  an  accommodation  till  they  could  be  trans- 
ferred to  others,  and  the  party  on  the  register  had  no  beneficial 
interest  in  the  shares,  he  must  be  put  on  the  list  of  contributories, 
within  clause  108  of  the  English  Act,  and  it  seemed  not  material 
whether  the  trust  character  appeared  on  the  register  or  not.*  And 
where  the  directors,  having  improperly  given  shares  to  the  managing 
director,  who  induced  his  brother  to  execute  the  deed  in  his  name 
for  a  part  of  the  shares,  and  the  directors  subsequently  recalled 
these  shares,  it  was  held  the  brother  was  a  contributory  ;  for  by  the 
deed  he  covenanted  with  all  the  others  besides  the  directors,  and 
had  agreed  to  contribute  for  the  shares,  and  that  while  a  shareholder 
he  could  do  duty  as  such.^  But  the  executors  of  a  man  who  in  1840 
applied  for  and  paid  the  deposit  on  shares  and  was  registered,  but 
never  signed  the  deed  of  settlement,  were  held  not  liable  to  con- 
tribute in  1872.» 

415.  But  where  shares  of  the  transferee  stood  in  the  joint  names 
of  two  persons  without  beneficial  ownership,  and  one  was  dead,  his 
executors  were  put  on  the  list  jointly  with  the  surviving  holder,  but 
only  as  to  liabilities  up  to  the  time  of  the  testator's  death ;  for  they 
were  not  tenants  in  common,  but  joint  tenants,  and  the  doctrine  of 
survivorship  applied.^ 

416.  The  liability  of  the  transferee  to  the  transferrer  depends, 
when  infra  vires j  on  the  terms  of  the  amalgamation  or  transfer 
agreement.     Where  the  B.  company  agreed  with  the  A.  company, 

I  Nichols's  Case,  Reilly  Alb.  Arb.  40.        *  Holt's  Case,  15  Jar.  369.     See  also 

<  Lee's  Case,  lb.  1.  Part's  Case,  10  Eq.  Cas.  622. 
s  Pownall's  Case,  Reilly  Enr.  Arb.  8.        «  McRenzie's  Case,  18  Solic.  J.  223. 
*  Easum's  Case,  Reilly  Alb.  Arb.  170.        ^  Kirby's  Case,  Reilly,  Alb.  Arb.  67. 
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which  was  a  Pennsylvania  concern,  with  agencies  in  New  England 
and  New  York,  to  pay  all  losses  on  Jill  policies  issued  by  it  on  risks 
in  the  State  of  New  York  and  not  elsewhere,  the  B.  Co.  to  insure 
by  a  schedule  to  be  prepared  by  A.,  and  several  policies,  subject  to 
the  terms  of  the  agreement  on  the  schedule,  were  on  the  property 
of  New  Yorkers,  situate  elsewhere,  it  was  held  the  contract  of  rein- 
surance did  not  include  such  risks. ^  An  agreement  by  the  A. 
company  to  reinsure  all  the  risks  of  the  B.  company  in  certain 
places,  was  held  not  violated  by  the  latter  sending,  after  part  per- 
formance, to  the  former  insurance  which  they  ought  not  to  have 
had,  and  the  withholding  others  which  under  the  contract  they 
should  have  had.*  Where  an  insurer,  after  reinsuring  a  risk,  assigned 
all  its  business,  good-will,  etc.,  to  a  third  company,  which  agreed  to 
reinsure  all  the  insurer's  risks,  it  was  held  on  payment  by  the  trans- 
feree the  reinsurer  must  reimburse  the  former,  for  there  was  noth- 
ing in  the  point  as  to  double  indemnity.^  Where  the  reinsurer,  inter 
aliay  agreed  to  issue  its  stock  in  exchange  for  the  stock  of  the  rein- 
sured, to  all  as  should  apply  therefor  in  a  specified  time,  then  to  pay 
for  its  own  stock  so  issued  the  par  value  if  demanded  within  a 
certain  time,  and  the  other  company  transferred  its  assets,  out  of 
which  such  shareholders  as  chose  to  avail  themselves  of  its  assets 
were  paid  ;  in  an  action  by  the  receiver  of  the  transferrer,  it  was 
held  that  no  action  lay  against  one  of  these  shareholders  to  recover 
back  the  money  so  paid,  for  there  was  no  privity,  and  the  represen- 
tative of  the  reinsurer,  if  any  one,  should  see  the  assets  of  the  latter 
company  were  not  misapplied ;  until  the  novation  should  be  set 
aside  the  reinsured  would  be  liable  to  the  creditors  of  both  com- 
panies ;  and  if  a  deficiency  and  a  wrongful  payment  to  shareholders 
by  the  reinsurer  took  place  the  receiver  of  the  latter  should  inter- 
fere.* On  an  agreement,  in  1865,  by  the  A.  Co.  to  assume  the  B. 
Co.'s  liabilities,  in  consideration  of  which  the  B.  Co.  was  to  transfer 
its  assets  and  property  to  the  A.  Co.,  among  which  were  a  lease  in 
the  name  of  a  trustee  for  the  B.  Co. ,  mortgages  to  trustees  to  secure 
the  B.  Co.  its  advances  to  the  mortgagees,  reinsurance  policies  ef- 
fected by  the  B.  Co.  with  other  companies,  all  of  which  were  handed 
over,  though  the  lease  and  mortgages  were  not  assigned  to  the 

1  Lend.  &  Lancash.  F.   Ins.   Co.  v.        *  F.  Ids.  Ass'ii  v.  Can.  F.  &  M.  Ins. 
Lyoom.  F.  Ins.  Co.,  105  Pa.  St.  424.         Co.,  2  Ont.  R.  4S1. 
<  Fame  Ins.  Co.'s  Ap.,  83  Pa.  St.  396.        ^  Bent  v.  Hart,  73  Mo.  641. 
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company,  several  of  the  B.  Co.'s  policyholders  did  not  accept  the 

A.  Co.  as  their  debtor.  On  a  winding-up,  in  1869,  of  the  A.  Co. 
and  the  B.  Co.,  it  was  held  the  liquidator  of  the  B.  Co.  was  not 
entitled,  on  the  principle  of  a  lien  for  unpaid  purchase-money,  to 
have  delivered  back  the  lease,  mortgages,  and  reassurance  policies, 
nor,  as  a  surety  who  discharges  a  debt,  to  the  reinsurance  policies.^ 
Where  the  transferee  agrees  to  indemnify  the  transferrer,  qua  com- 
pany, against  all  the  latter's  liabilities,  a  judgment  recovered 
against  the  latter,  though  not  paid,  is  sufficient  to  make  the  former 
liable.* 

417.  Whether  the  policyholders  of  the  transferrer  have  an  action 
against  the  transferee  on  a  loss  is  dependent  upon  whether  the 
transfer  agreement  is  that  the  transferee  shall  indemnify  the  trans- 
ferrer, qua  company,  or  the  policyholders  of  the  latter.  But  if  the 
agreement  is  simply  to  indemnify  the  transferrer,  qwi  company,  and 
the  transferee  recognizes  and  makes  payments  to  annuity  holders  in 
the  transferrer,  they  become  direct  creditors  of  the  former.*  In 
Wisconsin,  the  agreement  that  "  all  losses  arising  under  the  policies 
of"  the  transferrer  should  "  be  borne  by  the  transferee,  and  should 
be  paid,  satisfied,  and  discharged  by  it  ...  .  and  the  loss  of  the 
transferrer  arising  thereunder  should  be  borne,  paid,  satisfied,  and 
discharged"  by  the  transferee,  who  should  thereupon  become 
"  owner  of  the  good-will,  original  documents,"  etc.,  of  the  trans- 
ferrer, was  held  to  authorize  a  suit  by  a  policyholder  of  the  trans- 
ferrer against  the  transferee  directly.*  And  an  agreement  by  the 
reinsurer  to  pay  the  reinsured's  policyholders  "  all  such  sums"  as 
the  reinsured  '*  may  be  by  force  of  such  policies  become  liable  to 
pay,"  and  the  reinsured  had  thereafter  declined  to  accept  the  pre- 
miums due  on  the  plaintiff's  policy,  it  was  held  the  transferee  was 
liable,  on  the  agreement  to  a  policyholder  in  action  for  failure  in 
the  reinsured  to  keep  up  his  policy.*  And  in  Glen  v.  Hope  Mat. 
L.  Ins.  Co.,*  where  the  A.  Co.,  which  had  issued  three  policies  pay- 
able to  the  plaintiflf,  two  of  which  it  had  reinsured,  agreed  with  the 

B.  Co.  that  the  latter  should  reinsure  all  outstanding  risks,  it  was 

>  Ex  parte  Vfe%i.  L.  Assnr.  Soc,  11  *  Johannes  v.  Phoenix  Ins.  Co.,  66 
Kq.  Cas.  164.  Wis.  50. 

>  Ex  parte  Anglo- Austral.  Ass'n,  12  '  Fischer  v.  Hope  Mut.  L.  Ins.  Co., 
W.  R.  701.  69  N.  Y.  161. 

»  lb.  6  56  N.  Y.  379. 
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held  the  plaintiff  could  recover  on  the  three  policies  against  B.  Co., 
though  it  had  already  paid  the  amounts  on  two  to  the  A.  Co. 

418.  In  Fleming's  Case,*  the  A.  Co.  and  C.  Co.  were  amalgamated 
with  the  B.  Co.,  and  a  deed  of  settlement  was  executed,  by  which  B. 
was  constituted  as  a  common  law  partnership,  which  recited  that  the 
two  companies  had  transferred  all  their  risks  to  B.,  which  undertook 
to  indemnify  them  against  liabilities,  X.,  a  policyholder  in  A.  and  a 
shareholder  in  C,  executed  the  B.'s  deed  and  took  shares  in  B.  in 
exchange  for  his  others.  On  a  winding  up  of  B  ,  X.  proved  against 
A.,  and  it  was  held  by  James  and  Mellish,  L.  JJ.,  that  as  X.  had 
executed  B.'s  deed  of  settlement  and  accepted  his  liability  he  could 
not  claim  as  creditor  as  against  A. ;  for  a  creditor  of  a  joint  stock 
company,  which,  on  becoming  a  new  partnership,  had  taken  all  the 
assets  of  the  old  partnership,  and  given  an  undertaking  to  discharge 
all  the  debts  of  that  company,  including  his  own,  cannot  recover  an 
old  debt,  for  as  between  that  creditor,  now  a  shareholder  of  the  new 
concern,  and  the  old  company,  it  has  ceased  to  exist.  But  in  Frere's 
Case,'  Lord  Cairns  declined  to  follow  Fleming's  Case,  and,  on  an 
amalgamation  of  two  insurance  companies,  where  the  transferee 
covenanted  to  indemnify  the  transferrer  against  all  contracts,  and 
some  holders  of  contracts  of  the  transferrer,  who  were  also  share- 
holders in  that  company  on  the  amalgamation,  had  taken  by  way  of 
exchange  for  those  shares  an  equivalent  number  of  shares  in  the 
transferee,  his  lordship  held  that  they  were  not  thereby  precluded 
from  claiming  against  the  transferrer  on  the  contracts,  saying : 
"  These  covenants  to  indemnify  are  not  covenants  unlimited  in  their 
scope,  but  they  do  nothing  more  than  bind  and  affect  the  paid  and 
unpaid  capital  of  the  indemnifying  company.  Therefore  a  share- 
holder in  the  indemnifying  company  is  not  a  person  who  has 
covenanted  to  indemnify,  without  limit  of  liability  in  respect  of 
the  debts  of  the  old  company,  he  is  a  person  who  has  done  nothing 
more  than  this  ;  he  has  agreed  that  the  paid  and  unpaid  capital  of 
his  own  company,  including  the  unpaid  portion  of  his  own  share 
capital,  shall  be  available  to  indemnify  the  old  company  in  respect 
of  the  old  debts.  That  seems  to  me  not  to  be  a  merger  or  an  ex- 
tinguishment of  his  own  claim  against  the  old  company  supposing 
that  otherwise  his  debt  against  the  old  company  would  subsist.      It 

»  6  Ch.  Ap.  393.  «  Reilly,  Alb.  Arb.   211.      See  also 

ludemDity  Case,  lb.  17. 
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is  only  a  dedication,  as  it  were,  of  his  own  portion  of  the  capital, 
which  must  be  paid  up  to  indemnify  the  old  company.  It  is  not  an 
extinguishment  of  the  debt." 

419.  The  fact  that  a  policyholder  in  the  transfer,  before  suing 
the  transferee,  had  sought  without  success  to  have  the  transfer  set 
aside,  in  which  proceedings  a  decree  was  had  in  the  transferee's 
favor,  will  not  preclude  him  from  subsequently  bringing  an  action  on 
his  policy  against  the  transferee.*  Where  an  amalgamation  between 
A.  and  B.  was  subsequently  avoided,  but  B.'s  deed  empowered  the 
directors  to  draw  and  accept  bills  for  the  purposes  of  the  company, 
and  before  the  so-called  amalgamation  a  policyholder  in  A.  sustain- 
ing a  loss,  in  satisfaction  of  which  B.'s  directors  had  given  him  a 
bill  drawn  on  their  cashier,  it  was  held  that  B.  was  not  liable  on 
the  bill,  as  it  was  not  drawn  for  the  purposes  of  the  Company, 
and  the  policyholder  could  not  set  up  ignorance  of  power,  for  he 
was  bound  to  take  notice  of  the  deed  of  settlement,  and  therefore 
was  cognizant  of  the  want  of  authority  in  the  directors  to  draw  the 
bill.* 

420.  Under  certain  conditions,  however,  illegal  transfers  have 
not  only  been  upheld ;  and  where  a  company  had  illegally  trans- 
ferred all  its  business  and  property  to  another  on  condition  of  the 
transferrer's  shareholders  being  indemnified,  it  was  held,  on  a  bill 
for  specific  performance  of  the  agreement  by  the  transferrer  that 
such  indemnity  should  be  decreed,  on  the  principle  that  as  the  trans- 
feree had  had  the  benefit  of  the  agreement,  it  could  not  object,  that 
the  agreement  was  ultra  vires}  On  an  infra  vires  amalgamation, 
under  a  deed  of  settlement  which  provided  that  the  funds  and  property 
should  alone  be  liable  for  claims,  but  which  enabled  the  proprietors 
to  dissolve  and  thereupon  obtain  from  some  other  company  ^^  ^^' 
dertaking  to  pay  the  claims  of  the  transferrer  and  to  transfer  to 
such  transferee  sufficient  assets  to  meet  such  claims,  it  ^as  ^® 
there  was  no  obligation  on  the  transferrer  to  see  that  the  assets 
transferred  to  the  transferee  were  appropriated  for  the  pa^oo^^*  ^ 
the  claims  on  the  transferrer.* 

421.  In  the  United  States,  as  has  been  stated,*  the  laws  of  each 

1  Fischer  r.  Hope  Mat.   L.   Ins.  Co.,        *  Anglo- Austral.    L.   Asset r*  ^' 
69  N.  Y.  161.  Brit.  Prov.  L.  &  F.  Soc. ,  3  Gi  tf- 521. 

*  Balfour   i\  Ernest,    5   C.   B.   n.  s.        «  Cocker's  Case,  3  Ch.  D.  %' 
601.  •  Ante,  §§  66-88. 
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State  Qsually  provide  for  the  deposit  of  securities  by  a  company  for 
the  security  of  its  policyholders,  and  as  these  securities  are  deposited 
as  a  special  trust-fund  for  the  policyholders  of  that  particular  com- 
pany, a  transfer  of  all  the  assets  of  the  transferrer  would  not  neces- 
sarily pass  this  fund,  as  to  dissentients  discharged  of  the  trust,  so 
that  the  reinsurer  might  apply  it  to  the  payment  of  its  general  cred- 
itors.^ Nor,  where  the  transferee  had  agreed  to  assume  all  the 
transferrer's  risks,  does  the  fact  that  certain  of  the  latter' s  policy- 
holders surrendered  their  policies  to  the  former,  taking  its  policies 
in  exchange,  constitute  the  transferee  ft  policyholder  in  the  trans- 
ferrer, nor  to  share  in  the  deposit  fund.*  Where  the  reinsurer  has 
been  improperly  allowed  to  withdraw  such  deposit  and  replace  it 
with  its  own  secured  notes,  these  become  affected  with  the  lien  of 
the  original  trust.'  Nor  could  the  doctrine  of  ultra  vires  be  invoked 
to  deprive  the  policyholders  of  their  lien.*  The  agreement  of  the 
reinsurer  to  pay  the  policies  of  the  reinsured  would  not  create  as 
against  dissentient  policyholders  an  equitable  claim  by  the  former 
on  the  fund.* 

422.  Securities,  forming  part  of  the  assets  of  a  company  about  to 
close  up  its  business  and  reinsure,  which  are  assigned  to  protect  the 
sureties  on  an  indemnity  bond,  given  by  the  reinsured  to  the  re- 
insurer, on  the  condition  that  after  the  surety's  liability  is  at  an 
end  the  securities  shall  be  apportioned  among  the  reinsured's  share- 
holders, become  on  such  apportionment  the  property  of  the  share- 
holders.* But  the  shareholders  take  title,  subject  to  the  rights  of 
the  company's  creditors,  who  have  an  equitable  lien  on  the  securi 
ties,  as  the  shareholders  of  the  reinsured  must  answer  to  their  cred- 
itors on  the  failure  of  the  reinsurer  to  do  so.^  An  agreement  was 
made  by  a  company,  about  to  wind  up  and  reinsure  outstanding 
policies,  to  return  to  its  shareholders  or  their  assigns  the  notes  and 
mortgages  given  by  them  to  secure  stock  issued  to  them  by  the 
transferrer,  on  or  as  soon  as  practicable  after  execution  of  the  con- 
tract.    It  was  held  the  transferrer  may  retain  the  securities,  until 

1  Rclfe  V,  Columbia  L.   Iiih.  Co.,  10  «  lb. 

Mo.  Ap.  150;  People  r.  Empire  Mut.  L.  *  lb. 

Ins.  Co.,  92  N.  Y.  lUO.  ^  Hemau  v.  Britton,  88  Mo.  549. 

«  Ree«e  r.  Smyth,  95  N.  Y.  645.  '  lb. 

*  Relfe  r.  Columbia  L.   lus.  Co.,  10 
Mo.  Ap.  150. 
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all  its  debts  and  all  equities  between  it  and  its  shareholders  adjasted, 
and  may  assess  the  shares  of  stock  to  pay  outstanding  debts,  and 
dispose  of  these  securities  to  shareholders,  who  pay  assessments  on 
the  stock,  which  the  securities  were  given  to  secure.^  The  security 
of  this  trust  fund  is  not  confined  to  such  policyholders  as  have 
obtained  judgment  against  the  company  before  the  appointment  of  a 
receiver.*  But  where  on  an  amalgamation  a  fund  was  vested  in 
trustees  to  pay  all  the  immediate  claims  of  the  transferrer  at  the 
date  of  the  declaration  of  trust  unpaid  and  unsatisfied,  it  was  held, 
one  entitled  to  receive  an  annuity  at  the  time  of  the  amalgamation 
from  the  transferrer  could  not  be  paid  the  capital  value  of  the  an- 
nuity, for  it  could  not  be  termed  an  immediate  claim  within  the  trust, 
though  an  instalment,  if  any  had  been  then  due,  could  have  been 
demanded.'  Where  on  a  mutual  company's  reinsurance  there  was 
in  the  treasury  a  large  sum,  which  was  the  proceeds  of  payments  in 
excess  of  the  demands  upon  the  company  by  past  and  present  policy- 
holders, and  interest  on  investments  which  had  been  of  about  the 
same  amount  for  some  years,  it  was  held,  on  a  suit  by  a  member  on 
a  proposed  distribution,  that  the  sum  should  be  distributed  among 
the  past  and  present  policyholders,  who  had  contributed  to  such 
surplus  whether  at  present  members  or  not.*  In  Mason  ©.  Cronk,* 
there  was  a  guarantee  by  certain  people  of  the  fulfilment  of  the 
agreement  of  transfer,  and  it  was  held  that  the  transferee  com- 
pany on  an  amalgamation  or  transfer  does  not  guarantee  the  solvency 
of  the  transferrer,  but  still  the  reserve  fund  of  the  latter  should  be 
kept  intact,  and  an  intentional  diminishing  of  it  unlawfully  would 
make  the  guarantors  liable.  In  ex  parte  Scottish  Economic  L. 
Assur.  Co.,*  the  company  was  required  by  the  Act  of  1870  to 
deposit  je20,000,  to  be  held  by  the  public  oflScers,  till  the  company's 
life  insurance  fund  should  accumulate  out  of  premiums  to  the 
amount  of  <£40,000 ;  and  it  was  held  that  the  fund  could  not  be 
paid  out  till  this  should  be  done  ;  although  the  transferee  had  done 
an  immense  business  and  had  large  accumulations. 

428.  When  policies  are  transferred  en  bloc  it  is  submitted,  unless 

1  Marksou  v.  Buchan,  33  Kan.  739.  *  Smith  v.  Hunterdon   Co.    Mut.  F. 

<  See  Helfe  v.  Columbia  L.  Ins.  Co.,  lus.  Co.,  41  N.  J.  Eq.  473. 
10  Mo.  Ap.  150 ;   People  v.  Empire  Mut.         »  125  N.  Y.  49«. 
L.  Ins.  Co.,  02  N.  Y.  105.  •  45  Ch.  D.  220. 

»  Wyatt's  Case  Reilly  Alb.  Arb.  42. 
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an  agreement  appears  to  the  contrary,  that  the  conditions  of  the  policy 
would  remain  unchanged.  Where  a  transferee,  who  had  agreed  to 
take  the  transferrer's  risks,  issues  to  a  policyholder  of  the  transferrer 
a  policy,  reciting  a  surrender  of  the  former  policy,  and  making  the 
application  and  representations  of  the  former  policy  a  part  of  the 
new  contract  and  warranting  them,  it  was  held  to  relate  to  the  date 
of  the  application  of  the  former  policy,  and  not  to  the  issue  of  the 
new  one.^  Where,  on  a  transfer,  the  holder  of  a  lapsed  policy  in 
the  transferrer  took  from  the  transferee  a  receipt  for  the  issue  of  a 
similar  policy,  with  interim  insurance,  and  executed  a  note  for  a 
year's  premium,  without  any  proviso  for  forfeiture  for  non-payment,  it 
was  held  that  the  failure  to  pay  the  premium  did  not  avoid  the  policy, 
a;)  the  payment  of  the  note  was  not  a  precedent,  but  an  independent 
condition.*  Where  the  transferee  took  all  the  risks  in  the  same 
conditions  it  was  held  that  the  transferrer's  consent  to  an  assignment 
by  the  insured,  after  the  transfer,  without  that  of  the  transferee 
was  sufficient ;  and  payment  by  the  transferrer  to  the  insured  would 
entitle  it  to  a  recovery  against  the  transferee.* 

^  Cahen  v.  Continen.  L.  Ins.  Co.,  69        *  Faneuil    Hall  Ina.  Co.    v.   Liv.  & 
N.  Y.  300.  Lond.  &  Globe  Ins.  Co.,  153  Mass.  63. 

'  Shaw  V.  Bepablio  L.  Ins.  Co.,  67 
Barb.  (N.  Y.)  586. 
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Division  I. — Fraud  in  General. 

424.  We  have  discussed,  in  the  First  Book  of  this  Treatise,  the 
elements  which  must  exist  in  a  contract  of  insurance  in  order  to 
entitle  one  of  the  parties  to  recover  damages  on  its  breach  by  the 
other.  It  is  now  proposed  to  consider  the  causes  which  after  the 
formation  of  the  contract,  will  enable  either  party  to  take  steps  to 
have  it  set  aside  before  the  time  arrives  for  its  final  performance, 
as  well  as  the  defences  a  party  may  have  by  way  of  avoidance  of 
the  contract  in  an  action  upon  it,  as  distinguished  from  those  founded 
on  its  breach  by  the  other  party.  The  causes  for  which  a  contract 
may  be  avoided  are  Fraud,  Illegality,  Failure  of  Consideration,  and 
Mistake. 

425.  When  a  contract  of  insurance  is  induced  by  the  fraud  of  one 
of  the  parties,  the  other  party  to  the  contract  has  three  courses 
open  :  one  course  is  to  go  in  to  a  Court  of  Equity  and  ask  to  have 
the  contract  set  aside,  if  he  can  place  the  first  party  to  the  contract 
in  steUu  quo  ante.^  For  there  is  no  apparent  reason  why  a  policy 
of  insurance  may  not  be  set  aside  by  a  Court  of  Equity  for  fraud 
like  any  other  contract,  and  Courts  of  Equity  have  frequently  so 
decided.'     And  an  injunction  has  been  held  to  lie  to  restrain  the 


1  See  Clarke  r.  Dickson,  £.  B.  &  E.  Ass'n  v.  Parks,  81  Me.  79;  Tebbetts  v. 

148  ;  Hodden  v.  Griffin,  136  Mass.  229  ;  Hamilton  Mut.  Ins.  Co.,  3  Alleu (Mass.), 

Llojd  i;.  Un.  Ins.  Co.,  2  Pug.  (N.  B.)  569;  Hedden  t>.  Griffin,  136  Mass.  229; 

49B.  Globt)   Mut.   L.   Ins.   Co.  v.  Reals,  50 

«  French  v.   Connelly,   2  Anstruth,  How.  Pr.  (N.  Y.)  237  ;  Nat.  L.  Assur. 

454;  Whittingham  9.   Thornburgli,   2  Co.  v.  Kgan,  20  U.  C.  Ch.  469 ;  Lloyd 

Vern.  206  ;  Fenn  v,  Craig,  3  Y.  &  Coll.  v.  Union  Ins.  Co.,  2  Pug.  (N.  B.)  498 ; 

216  ;  Lond.  Assur.  Co.  v»  Mansel,  11  N.  Y.  L.  Ins.  Co.  v.  Parent,  3  Q.  L.  U. 

Ch.  D.  363;  Lond.  k  Prov.  Ins.  Co.  v.  163. 
Seymour,  L.  R.  17  Kq.  85 ;  Me.  Benef. 
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assignment  of  a  policy  obtained  by  fraud.*  Not  infrequently,  how- 
ever, chancellors  have  declined  to  cancel  a  policy  and  restrain  a  suit 
at  law  commenced  upon  it,  when  they  considered  the  facts  could  be 
more  suitably  tried  before  a  jury  .*  Again,  if  the  injured  party  caDnot 
put  the  other  party  in  statu  quo,  or  if  he  has  suffered  damage,  he  may 
commence  an  action  of  deceit  and  recover  the  damage  suffered  by 
reason  of  the  fraud.*  Or  he  may  (as  a  general  rule  at  the  present 
time)  plead  such  fraud  as  an  equitable  defence  to  an  action  brought 
by  the  other  party  on  the  contract.* 

While  there  frequently  appear  in  insurance  contracts  provisions 
to  the  effect  that  the  contract  will  be  avoided  by  a  fraudulent  state- 
ment, or  a  fraudulent  concealment  of  a  material  fact,  this  is  merely 
a  statement  of  the  rule  of  the  common  law  upon  the  subject,  and  has 
no  particular  force,  except,  perhaps,  to  make  the  insured  more  care- 
ful in  his  statements.'  But  it  is  presumed  that  the  insured  might 
lawfully  stipulate  that  the  contract  shall  not  be  set  aside  for  fraud, 
as  fraud  only  renders  a  contract  voidable,  and  not  void  ;  and  a  pro- 
viso that  no  question  as  to  the  validity  of  a  certificate  of  insurance 
shall  be  raised  unless  within  two  years  from  its  date  and  during  the 
life  of  the  member,  was  held  broad  enough  to  include  fraud.* 

426.  It  is  not  proposed,  in  this  Treatise,  to  enter  into  an  elaborate 
discussion  of  the  intricate  and  subtle  subject  of  fraud,  and  the 
reader  is  referred  to  some  special  work  upon  the  subject  for  an  ex- 
tended inquiry  as  to  it.  It  is  only  intended  here  to  describe  briefly 
the  general  characteristics  of  fraud,  and  to  review  those  cases  which 
involve  its  consideration,  so  far  as  applicable  to  the  question  of  in- 
surance. Before  proceeding  to  define  fraud,  that  is  to  say,  fraud  on 
which  an  action  for  damages  can  be  founded,  it  is  important  to  be 
borne  in  mind  that  fraud  upon  which  an  action  may  be  based  differs 
very  materially  from  a  material  misrepresentation,  for  which  the 
equitable  rule  gives  a  right  to  avoid  or  rescind  a  contract  capable  of 

^  Globe  Mut.  L.  Ins.  Co.  v.  Reals,  50  belts  v,  Hamilton  Mat.  Ins.  Co.,  3  Allen 

How.  Pr.  (N.  Y.)  237.  (Mass.),  569. 

*  Hoare  u.  Br«^mridge,  L.  R.  14  Eq.  *  Devendorf  v,  Beardsley,  23  Barb. 

r>22;  Insurance  Co.  v,  Bailey,  13  Wall.  (N.  Y.)  656. 

(U.  S.)  619  ;  Imperial  F.  Ins.  v,  Gann-  ^  See  Britton  v.  Royal  Ins.  Co.,  4  F. 

ing,  81  111.  236  ;  Charleston  Ins.  Co.  v.  k  F.  905. 

Potter,  3  Des.  (S.  C.)  6.  «  Wright  v.  Mut.  Benef.  L.  A8S*n,43 

s  Clarke  i\  Dickson,  B.  B.  &  E.  148  ;  Hun  (N.  Y.),  61. 
Hedden  r.  Griffin,  136  Mass.  229  ;  Teb- 
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rescission.  Where  avoidance  or  rescission  is  claimed  it  is  onlv  neces- 
sarj  to  prove  that  there  was  misrepresentation,  and  then  if  proved, 
however  honestly  it  may  have  been  made,  and  if  material,  a  contract 
based  apon  it  may  be  avoided.  The  right  to  avoid  or  rescind  in  this 
case  does  not  in  any  sense  depend  upon  the  turpitude  of  one  of  the 
parties,  but  rests  upon  the  ground  that  the  party  desiring  the  avoid- 
ance has  made  the  contract  through  a  misapprehension  of  the  facts 
of  the  case,  when  he  was  entitled  to  have  the  real  facts  stated  to 
him  by  the  other.  The  question  of  fraud  is  in  no  sense  necessarily  in- 
volved, but  the  question  is  more  analogous  to  that  of  mistake.^  Under 
the  title  of  Fraud  it  is  our  intention  to  limit  the  discussion  to  what 
is  legally  termed  fraud,  that  is  fraud  which  may  be  the  ground 
of  an  action  of  deceit,  or  of  any  remedy  based  upon  fraud  as  such, 
and  not  to  include  misrepresentation,  which  may  or  may  not  be 
fraudulent.  The  latter  principle  will  be  considered  in  Book  III.  of 
tliis  Treatise,  under  the  head  of  Conditions.* 

427.  Fraud  is  difficult  to  define,  and  perhaps  the  meaning  of  the 
word  may  be  best  got  at  by  looking  at  its  legal  eifect  upon  the  con- 
tract, and  then  it  may  perhaps  be  described  somewhat  thus :  a  ground 
for  setting  aside  the  contract  upon  the  discovery  and  in  consequence 
of  an  intentional  and  successful  artifice  practised  by  one  of  the 
parties  without  the  knowledge  of  the  other,  which  was  material  to 
the  formation  of  the  contract  and  which  causes  damage.  There 
was  long  a  contention  in  England  whether  in  order  to  constitute  a 
fraudulent  representation  the  fraud  must  be  moral  fraud ;  in  other 
words,  whether  the  mind  of  the  party  must  be  guilty  of  a  moral 
turpitude,  or  whether  an  untrue  representation,  made  without  any 
reasonable  ground  for  believing  it,  whereby  the  other  party  is  de- 
ceived^ will  constitute  fraud,  though  a  mens  rea  does  not  exist.  Or, 
to  put  it  differently,  is  what  might  be  said  as  to  the  person  deceived, 
objectively  to  be  a  fraud  sufficient,  though  not  necessarily  involving 
subjectively  any  moral  turpitude  in  the  party  causing  the  error  ?  Is 
the  test  of  fraud  a  mejis  rea,  or  the  fact  that  the  party  injured  has 
been  misled  ?  Some  English  Judges  have  asserted  the  latter  propo- 
sition to  be  the  correct  one,  and  term  it  ^Megal"  fraud,  as  contra- 

>  See  remarks  of  Lord  Bramwell  in        *  /Vwf,  §  531,  et  aeq. 
Derry  v.  Peek,  14  A  p.  Cas.  p.  347,  and 
of  Lord  HerseheU,  p.  359. 
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distinguished  from  actual  or  moral  fraud. ^     And  some   American 
authorities  seem  to  be  to  the  same  effect.' 

428.  In  the  leading  case  of  Pasley  v.  Freeman*  the  doctrine  laid 
down  was  ^^  that  if  a  person  told  that  which  was  untrue  and  told  it 
for  a  fraudulent  purpose  and  with  the  intention  to  induce  another 
to  do  an  act,  and  that  act  was  done  to  the  prejudice  of  the  plaintiff, 
then  an  action  of  fraud  would  lie."^  Then  came  numerous  cases  in 
the  Courts  of  first  instance.*  In  Taylor  v.  Ashton,*  which  was  an 
action  of  deceit  for  fraudulent  misrepresentation,  that  very  eminent 
and  remarkably  accurate  jurist,  Baron  Parke,  remarked :  '*  It  was 
contended  that  it  was  not  necessary  moral  fraud  should  be  committed 
in  order  to  render  these  persons  liable,  for  if  they  made  statements 
for  their  own  benefit  which  were  calculated  to  induce  another  to 
take  a  particular  and  step,  if  he  did  take  that  step  to  his  prejudice 
in  consequence  of  such  statements,  and  if  such  statements  were  false, 
the  defendants  were  responsible,  though  they  had  not  been  guilty 
of  any  moral  fraud.  Indeed,  he  (the  counsel)  said  the  finding  of 
the  jury  on  this  issue  would  warrant  the  position  he  took,  because 
the  jury  found  the  defendants  not  guilty,  but  at  the  same  time 
begged  to  express  their  opinion  that  the  defendants  had  been  guilty 
of  gross  negligence  ;  and  it  is  insisted  that  even  that,  accompanied 
with  a  damage  to  the  plaintiff  in  consequence  of  that  gross  negli- 
gence, would  be  sufiicient  to  give  him  a  right  of  action.  From  this 
proposition  we  entirely  dissent,  because  we  are  of  opinion  that,  inde- 
pendently of  any  contract  between  the  parties,  no  one  can  be  made 
responsible  for  a  representation  of  this  kind  unless  fraudulently 
made."     Finally,  in  Evans  v.  Collins,^  on  appeal  in  the  Exchequer 


I  See  West.  Bk.  of  Scotland  r.  Ad- 
die,  L.  R.  1  H.  L.  Sc.  145,  162;  Weir 
p.  Bell,  3  Bxch.  D.  238;  Smith  r. 
Chadwick,  20  Ch.  D.  27,  44,  67.  See 
also  the  article  of  Sir  F.  Pollock  in  the 
Law  Quarterly,  vol.  5,  p.  410. 

s  See  Brown  v,  Donnell,  49  Me.  421 ; 
Harding  v.  Randall,  15  lb.  332 ;  Fiaher 
V.  Mellen,  103  Mass.  503;  Co-op.  Ass'u 
V.  Lefiore,  53  Miss.  1  ;  Bennett  v,  Jud- 
son,  21  N.  Y.  238 .  Cabot  t;.  Christie, 
42  Vt.  121 ;  Crispe  v,  Cain,  19  W.  Va. 
438;  Sohwarzbaoh  v.  Oh.  Val.  Protec. 
Un.,  25  lb.  622;  Remarks  of  Story,  J., 
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in  Hough  i;.  Richardson,  3  Story,  659 
(D.  Me.). 

»  3  T.  R.  51. 

*  See  remarks  of  Parke,  B.,  in  Tay- 
lor p.  Ashton,  11  M.  k  W.  401. 

s  See  Haycraft  v.  Creasy,  2  Bast,  92; 
Foster  v.  Charles,  7  Biug.  105;  Cor- 
bett  i^.  Brown,  8  Bing.  33 ;  Polhill  r. 
Walter,  3  B.  &  Ad.  114 ;  Crawsbay  v, 
Thompson,  4  M.  &  G.  357;  Moens  r. 
Heyworth,  10  M.  &  W.  147. 

c  11  M.  &  W.  401. 

T  5  Q.  B.  820. 
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Chamber,  it  was  held  that  fraud  must  concur  with  the  false  state- 
ment to  give  ground  for  an  action  of  deceit. 

429.  Apparently  the  first  intimation  of  the  suggestion  that  an 
untrue  statement  made  without  reasonable  ground  for  believing  it 
will  support  an  action  was  made  in  West  Bank  of  Scotland  v.  Addie.^ 
The  cases  of  Reese  Silver  Mining  Co.  v.  Smith*  and  Peek  v.  Gur- 
nej'  have  been  sometimes  cited  as  supporting  this  view,  but,  as 
pointed  out  by  Lord  Herschell  in  Derry  v.  Peek,*  they  will  not  bear 
that  construction  on  a  careful  examination.  In  Weir  v.  Bell'  and  in 
a  dictum  in  Smith  t;.  Chadwick,*  in  the  Court  of  Appeals,  however, 
the  principle  is  again  asserted,  though  in  the  judgment  of  the  latter 
case  in  the  House  of  Lords,^  Lord  Selborne  stated  that  proof  of 
actual  fraud  was  necessary,  and  apparently  Lord  Blackburn  was 
of  the  same  opinion.  Finally,  in  Derry  v.  Peek*  it  was  unani- 
mously held  by  the  Lords,  reversing  the  Court  of  Appeals  and 
restoring  the  judgment  of  Stirling,  J.,  in  the  lower  Court,*  that  to 
support  an  action  of  deceit  there  must  be  moral  turpitude  or  proof 
of  actual  fraud,  and  the  new  doctrine  of  ^Megal  fraud"  was  com- 
pletely exploded.  The  following  propositions  were  considered  in 
that  case  as  established  by  the  authorities :  ^^  First,  to  sustain  an 
action  of  deceit  there  must  be  proof  of  fraud,  and  nothing  short  of 
that  will  suffice.  Secondly,  fraud  is  proved  when  it  is  shown  that  a 
false  representation  has  been  made  knowingly  or  without  belief  in 
its  truth  ;  or,  thirdly,  when  made  recklessly,  careless  whether  it  be 
true  or  false,  though  the  third  is  but  an  instance  of  the  second,  for 
one  who  makes  a  statement  under  such  circumstances  can  have  no 
real  belief  in  the  truth  of  what  he  states.  Substantially  the  same 
rule  was  laid  down  in  Pennsylvania." 

430.  Though  the  deceit  must  be  actual,  the  motive  of  the  fraud 
is  not  material  if  damage  ensues  as  a  result  of  the  misstatement.^^ 


1  L.  R.  1  H.  L.  Sc.  145,  162.     See        «  14  Ap.  Cas,  337. 


Derrj  v.  Peek,  14  Ap.  Cas.  368. 
«  L.  R.  4  H.  L.  64. 

•  L.  R.  6  H.  L.  377. 

•  P.  370. 

•  3  Kzch.  D.  238. 

•  20  Ch.  D.  27,  44,  67. 
'  9  Ap.  Cas.  187,  190. 


»  37  Ch.  D.  541. 

10  Griswald  v,  Gebbie,  126  Pa.  St.  353. 
See  also  Daniels  v.  Hudson  River  F.  Ins. 
Co.,  12  Cash.  (Mass.)  416. 

1'  Watson  V,  Ponlson,  15  Jar.  1111 ; 
Claflin  V.  Commonw.  Ins.  Co.,  110  U. 
S.  81. 
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Fraud  may  consist  of  the  deceitful  omission  to  state  a  fact,  as  well 
as  the  deceitful  statement  of  a  fact.^ 

481.  It  has  been  sometimes  asserted  that  a  deceitful  misrepre- 
sentation of  a  person's  intention  cannot  constitute  fraud.  There  is, 
however,  no  logical  difference  in  respect  of  a  fraudulent  statement 
as  to  a  past  event  and  a  deceitful  statement  of  an  intent,  though 
there  may  be  greater  difficulty  of  proof  in  the  latter  case.  The 
ground  of  an  action  of  deceit  is  that  an  untruthful  fact  has  been 
knowingly  stated,  the  right  to  rely,  and  reliance  on  that  untruth  by 
the  other  side  in  ignorance  of  its  falsity,  and  damage.  Now  moral 
turpitude  can  exist  in  the  mind  of  a  person,  stating  his  intention  or 
future  belief,  as  well  as  in  a  statement  as  to  a  past  event,  and  if  the 
other  grounds  be  present,  it  is  submitted  that  an  action  of  deceit 
may,  logically,  be  for  a  fraudulent  representation  as  to  the  future. 
Indeed  the  authority  for  its  not  lying  seems  rather  to  be  found  in 
the  loose  dicta  of  Judges,  in  decisions  on  exceptions  to  the  general 
rule  of  fraud,  rather  than  in  cases  actually  deciding  the  point.  An 
action  for  a  fraudulent  representation  of  an  intent  was  sustained  in 
Gerhard  v.  Bates.*  In  Edgington  v.  Fitzmaurice,*  where  directors 
issued  a  prospectus  inviting  subscriptions  for  debentures,  stating 
that  the  object  of  the  loan  was  to  enable  them  to  enlarge  their  trade 
premises  and  purchase  additional  plant,  whereas,  in  fact,  the  object 
was  to  enable  them  to  meet  pressing  liabilities,  it  was  held  that  the 
misstatement  of  the  purpose  to  which  they  intended  to  devote  the 
money  was  sufficient  to  found  an  action  of  deceit  upon.  Boweu, 
L.  J.,  said  on  page  483 :  ^^  The  state  of  a  man's  mind  is  as  much  a 
fact  as  the  state  of  his  digestion.  It  is  true  that  it  is  very  difficult 
to  prove  what  the  state  of  a  man's  mind  at  a  particular  time  is,  but 
if  it  can  be  ascertained  it  is  as  much  a  fact  as  anything  else.  A 
misrepresentation  as  to  the  state  of  a  man's  mind  is,  therefore,  a 
misstatement  of  fact."  Cotton,  L.  J.,  on  page  478,  said:  ^^  I  agree 
that  it  was  a  statement  of  intention,  but  it  is,  nevertheless,  a  state- 

1  See  Hojt  v.  Gilman,  8  Mass.  336 ;  20  Fed.  R.  596  (£.  D.  Wis.)  ;  Carrigan 

Boggs  V.  America  Ins.  Co.,  30  Mo.  63;  v.  Mass.  Benefit  Asa'n,  26  Fed.  R.  230 

iStebbins  r.  Globe  Ids.  Co.,  2  Hall  (N.  (E.   D.   Pa.);   Scoogal   v.  YoaDg,  12 

Y.)  632;  Nat.  L.  Ins.  Co.  r.  Miuch,  53  Fac.  Dec.  166. 

N.  Y.  144;   Va.  F.  &  M.   Ins.  Co.  v.  >  2  E.  &  B.476. 

Kloeber,  31  Grat.  (Va.)  749  ;   Gonuher  *  29  Ch.  D.  459. 
r.  Northwest.  Trayelling  Men's  Ass'u, 
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ment  of  fact,  and  if  it  could  not  be  fairly  said  that  the  objects  of  the 
issue  of  the  debentures  were  those  which  were  stated  in  the  pros- 
pectus, the  defendants  were  stating  a  fact  which  was  not  true." 

432-  In  Rohrschneider  v.  Knickerbocker  L.  Ins.  Co.,*  the  plain- 
tiff was  induced,  by  pamphlets  issued  by  an  insurance  company, 
and  given  to  her  by  its  authorized  agent,  which  represented  that 
the  premium  notes  given  for  half  the  premiums  would  never  have 
to  be  paid,  but  that  they  would  be  cancelled  by  dividends,  to  take 
out  an  endowment  policy,  on  which  she  continued  to  pay  cash  and 
give  the  annual  note  until  its  maturity.  It  appeared  she  had  no 
means  of  learning  the  falsity  of  the  representations,  and  relied  on 
them  until  the  policy  matured,  when  she  learned  for  the  first  time 
that  only  a  trifling  amount  had  been  cancelled  by  dividends :  Held, 
the  company  was  responsible  for  the  deceit,  and  that  she  was  en- 
titled to  recover  the  premiums  paid,  with  interest ;  and  was  not 
estopped,  because  she  had  acted  on  her  contract  till  the  policy's 
maturity.  The  Court  said  :  ^'  It  cannot  be  doubted  that  this  was 
an  actionable  fraud.  It  was  not  like  the  usual  commendations  of 
his  own,  which  one  may  make  with  impunity  when  engaged  in 
trade  or  traffic.  It  was  the  representation  of  a  specific  fact  quite 
material  to  the  transaction."  In  Martin  v.  iBtna  L.  Ins.  Co.,'  the 
general  agent  of  a  company  induced  the  insured  to  take  out  poli- 
cies on  the  ten-year  plan,  by  representing  that  the  dividends  after 
the  fourth  year  would  cancel  the  notes  successively,  and  that  after 
two  annual  payments  he  would  be  entitled  to  a  paid-up  participat- 
ing policy  for  as  many  tenths  on  terms  equally  favorable.  On 
finding,  sifter  the  fourth  payment,  that  the  first  note  had  not  been 
cancelled  by  dividends,  paid-up  policies  were  demanded  from  the 
agent  in  accordance  with  the  understanding,  but  instead  of  partici- 
pating policies,  simple  paid-up  policies  for  reduced  sums  together 
with  the  notes  were  returned,  which  were  repudiated.  Held,  the 
insured  was  entitled  to  have  the  contract,  which  had  been  induced 
by  the  agent's  fraud,  declared  void  and  rescind.  The  Court  said : 
''  But  it  is  said  that  this  was  not  such  misrepresentation  as  could 
have  misled  the  complainants,  and,  therefore,  that  it  was  not 
fraudulent  because  the  complainants  must  have  known  that  it  was 
impossible  for  the  agent  to  know  what  future  dividends  would  be 

»  8  In».  L.  J.  392  (N.  Y.).  «  4  lb.  899  (Teun.). 
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declared  by  the  company.  It  is  necessary  to  keep  in  view  the  re- 
lations between  these  parties.  The  agent  was  the  agent  of  a  for- 
eign corporation,  which  he  represented  as  having  assets  to  the 
amount  of  $20,000,000.  He  was  thoroughly  informed  as  to  all 
the  intricacies  and  mysteries  of  the  life  insurance  business  as  well 
as  with  all  the  operations  of  his  company.  He  was  seeking  patron- 
age for  his  company,  and  was  soliciting  it  from  persons  who  were 
ignorant  of  all  the  workings  of  the  life-insurance  machinery.  They 
were  dependent  on  him  for  the  knowledge  and  information  on  which 
he  advised  them  to  invest  their  money.  What  they  desired  was  not 
only  to  make  a  safe  but  a  paying  investment,  and  their  decision 
was  to  be  made  by  confiding  in  his  integrity  and  his  superior  knowl- 
edge. He  knew  what  his  company  had  been  doing  in  the  way  of 
dividends  for  many  years  ;  he  knew  its  ability  and  the  manner  of 
making  profits.  Complainants  prove  that  he  said  the  dividends 
would  be,  at  least,  fifty  per  cent.  He  says  himself  that  he  told 
them  that  ^  the  dividends  were  then  fifty  per  cent,  on  the  annual 
life  plan  ;'  but  he  says  it  was  impossible  for  him  to  tell  what  they 
would  be  in  the  future,  yet  these  credible  witnesses  prove  that  he 
did  undertake  to  state,  from  his  own  knowledge  of  what  the  com- 
pany had  done  in  the  past,  and  of  its  ability  at  that  time,  with  con- 
fidence that  its  dividends  in  the  future  would  be,  at  least,  fifty  per 
cent.  This  statement  made  to  the  complainants  in  their  situation 
would  naturally  have  all  the  force  of  the  statement  of  a  fact." 

433.  Jorden  v.  Money'  has  been  mentioned  as  supporting  the 
rule  that  to  support  an  action  of  fraud  the  misstatement  must  be  of 
an  existing  fact.  But  in  that  case  the  intention  stated  as  to  the 
future,  though  not  carried  out,  was  honestly  made  ;  and  a  perusal  of 
that  case  will  show  that  the  judgment  proceeded  on  the  ground 
that  the  representation  of  intention  did  not  amount  to  a  contract, 
and  there  had  been  no  representation  which  could  create  an  estoppel, 
and  the  head  note  of  the  case  is  incorrect.  It  is  true  that  some 
dicta  of  Lord  Cranworth  might  be  construed  as  militating  against 
the  rule  that  a  misstatement  of  an  intention  may  constitute  fraud ; 
but  these  dicta  were  not  the  ground  of  the  judgment,  and  were  prob- 
ably not  so  intended.  While  Lord  Brougham  stated,  *^  she  did  not 
misrepresent  her  intention,"  and  Ijord    St.  Leonards,  dissenting, 

»  5  H.  L.  C.  186. 
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repudiated  altogether  the  idea  that  any  difference  existed  between 
a  deceitful  misstatement  of  the  past  and  the  future. 

434.  It  may  be,  that  the  supposed  and  popular  idea  that  misstate- 
ment of  an  intent  will  not  support  an  action  of  deceit,  originated  in 
another  rule  which  is  that  misstatements  by  a  vendor  or  purchaser 
as  to  an  intention  as  to  the  price  the  one  will  take  or  the  other  give, 
or  by  way  of  puflSng  or  depreciation,  although  deceitful  are  not 
actionable.  It  is,  however,  submitted  that  this  latter  rule,  though 
somewhat  anomalous,  is  not  in  reality  an  exception  to  the  general 
rule  as  to  what  constitutes  actionable  deceit  or  fraud,  but  proceeds 
on  the  ground  that  one  of  the  essential  elements  of  fraud  is  absent 
in  such  cases,  namely,  materiality.  For  in  sales,  lying  is  so  com- 
mon that  no  reasonable  man  would  rely  upon  what  the  seller  affirms. 
In  other  words,  there  can  be  no  fraud  where  no  reasonable  person 
can  be  deceived.  As  Lord  EUenborough  said,  ^^  the  purchaser  is  at 
liberty  to  do  that  as  a  purchaser,  which  every  seller  in  this  town 
does  every  day,  who  tells  every  falsehood  he  can  to  induce  a  buyer 
to  purchase."*  Or  as  Gray,  J.,  put  it  in  Manning  v.  Albee,*  these 
misrepresentations  '^  are  assumed  to  be  so  commonly  made  by  those 
holding  property  for  sale  in  order  to  enhance  its  price,  that  any 
purchaser  who  confides  in  them  is  considered  as  too  careless  of  his 
own  interests  to  be  entitled  to  relief,  even  if  the  statements  are  false 
and  intended  to  deceive."  A  statement  of  an  opinion  is  usually 
not  material  and  not  actionable,  but  a  statement  of  an  opinion  not 
honestly  entertained,  and  intended  to  be  and  in  fact  acted  on,  would 
seem  logically  to  be  a  fraud,'  though  yrhat  opinion  a  party  really 
entertained  would  be  difficult  of  proof. 

485.  Where  there  is  more  than  one  conversation,  and  the  fraud- 
ulent statement  is  contained  in  the  prior  talk,  but  not  in  the  latter, 
in  order  to  hold  the  maker  of  the  statement  liable,  it  must  be  shown 
that  the  representation  was  continuous,  and  that  is  a  question  for 
the  jury.  Thus,  on  an  indictment  for  obtaining  money  under  false 
pretences,  it  appeared  that  A.  to  induce  B.  to  join  a  society,  said  it 
was  strong,  respectable,  and  had  $7000  in  bank,  but  B.  declined  to 
join.     A  month  later  A.  again  made  a  statement  to  the  same  effect, 

>  Vernon  v.  Keys,  12  East,  p.  493.         Willes,  J.;  though  see  the  judgment  of 
»  11  Allen  (Mass.) I  522.  Lord  Cairns  in  Peek  v.  Gurnejr,  6  H.  L. 

•  See  Anderson  v.  Pacif.  P.  &  M.  Ins.     404. 
Co.,  L.  R.  7  C.  P.  p.   69,  remarks  of 
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but  made  no  mention  about  the  $7000  in  bank,  and  B.  joined  the 
society.  The  statement  as  to  the  $7000  was  untrue;  and  it  was 
held  it  was  for  the  jury  to  say  whether  the  two  conversations  were 
so  joined  as  to  create  one  continuous  representation.^ 

436.  The  artifice  to  constitute  fraud  must  be  material ;  that  is  to 
say,  there  must  be  some  act  or  statement  a  reasonable  person  would 
naturally  rely  upon,  and  which  is  influential  on  his  mind  in  insuring.' 
The  artifice  must  also  cause  damage.'  Fraud  as  to  one  part  of  a 
contract  of  insurance  would  probably  vitiate  the  whole,  even  if  the 
contract  is  made  up  of  independent  agreements  or  conditions.^  And 
where  there  is  a  policy  for  one  premium  on  several  items  of  property 
valued  separately,  fraud  as  to  one  has  been  held  to  vitiate  the 
whole  contract.* 

437.  The  party  injured  by  the  fraud  must  proceed  with  reason- 
able promptness  if  he  desire  to  repudiate  the  fraudulent  transaction, 
for  the  Court  will  not  assist  him  after  an  unreasonable  delay  from  a 
discovery  of  the  fraud.*    Having  stated  the  general  principles  of 

1  Regina  v.  Welman,  17  Jar.  421.  >  Paslej  v.   Freeman,  3  T.  R.  51 ; 

*  See  Pawson   v.  Watson,   2  Cowp.  Britton  v.  Supreme  Coancil,  46  N.  J. 

786-788 ;  Pasley  v.  Freeman,  3  T.  R.  Eq.  102. 

51 ;  Britton  v.  Royal  Ins.  Co.,  4  F.  &        *  Schuster  o.  Dutchesi  Co.  Ins.  Co., 

F.  905  ;  Greenwell  v.  Nicholson,  1  Jur.  102  N.  Y.  260. 

286  ;  Spratt  v,  Ross,  11  C.  S.  C.  (1st        >  Moore   i;.  Va.  F.  &  M.  Ins.  Co.,  28 

ser.)   1145;   Germania  F.   Ins.  Co.  v.  Grat.  (Va.)  608;   Moore  r.  Fireman'* 

Deckard,  3  Ind.  Ap.  361  ;    Robinson  v.  Fund  Ins.  Co.,  28  lb.  624;  Oshkosh 

Phceniz  Ins.  Co.,  25  Iowa,  430 ;    Se-  Packing,  Etc.,  Co.  h\  Mercan.  Ins.  Co-, 

curity  Ins.  Co.  v.  Fay,  22  Mich.  467 ;  31  Fed.  R.  200  (E.  D.  Wis.)  ;  Date  r. 

Vivar  v.  Knights  of  Pythias,  52  N.  J.  Gore  Dist.  Mut.  F.  Ins.  Co.,  14  D.  C.  C. 

L.  455  ;  Valton  v.  Nat.  Fund  L.  Assur.  P.  548 ;  Cashman  v,  Lond.  &  Liv.  K. 

Co.,  20  N.  Y.  32 ;  Smith  v.  JEtna  L.  Ins.  Co.,  5  AUen  (N.  B.),  246. 
Ins.  Co.,  49  N.  Y.  211 ;  Clary  v.  Protec.        <  See  Deposit, &  General  Life  Assar. 

Ins.  Co.,  Wr.  (Oh.)  227  ;  Phoenix  Ins.  Co.  v.  Aysoough,  6  E.  &  B.  761 ;  P»r- 

Co.  w.  Munday,  5  Cold.  (Tenn.)  547  ;  tridge  v,  Albert  L.  Assur.  Co.,  16  Solic. 

Stale    Ins.    Co.    v.    Hughes,    10    Lea  J.  199 ;  Maolntyre  v.  Cotton  States  L. 

(T*'nn.).  461 ;  Schwarzbach  v.  Oh.  Val.  Ins.  Co.,  82  Ga.  478 ;  Upton  9.  Jackson, 

Protec.  Un.,    14    Ins.  L.   J.  518  (W.  4Ins.L.  J.  189  (Mich.)  ;  Harrisv.Eqnit. 

Va.)  ;  Knox  v.  Lycom.  F.  Ins.  Co.,  50  L.  Assur.  Soo.  of  U.  S.,  64  N.  Y.  196; 

Wis.  671 ;  Clason  v.  Smith,  3  Wash.  Johnson  v.  Dakota  F.  k  M.  Ins.  Co..  45 

156  (D.  Pa.)  ;  Ins.  Co.  ».  Mahone,  21  N.  W.  799  (N.  Dak.)  ;  Upton  ».  Bugl*^ 

Wall.  152;  Jeflfries  v.  L.  Ins.  Co.,  22  hart,  3  Ins.  L.  L.  J.  743  (D.  of  Iowa), 
lb.  47 ;    McFaul   t\   Montreal   Inland 
Ins.  Co.,  2U.  C.  Q.  B.  59. 
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fraud  as  applicable  to  the  contract  of  insurance,  we  shall  consider 
in  detail  the  question  of  Fraud  in  respect  of  the  Insurer,  the  Insured, 
and  Third  Parties. 


Division  II. — Fraud  by  the  Insured  on  the  Insurer. 

438.  Where  such  a  clause  occurs  in  the  policy  as  that  fraud  or 
false  swearing  on  the  part  of  the  insured  will  avoid  it,  it  has  gene- 
rally been  held  that  the  false  swearing  to  come  within  the  clause  must 
be  intentional.^  And  the  Canada  statutes  as  to  such  a  clause  have 
been  apparently  similarly  interpreted.*  The  phrase  of  avoidance  for 
*'  palpably  fraudulent  or  untrue  allegations"  on  the  part  of  the  in- 
sured has  been  considered  to  mean  something  more  than  merely 
untrue  statements.'  The  clauses  against  fraud. or  false  swearing  are 
very  frequently  so  inserted  in  the  policy,  that  the  Courts  have  con- 
strued them  as  referring  to  fraud  or  false  swearing  in  the  proofs  of 
loss  only.* 

439.  An  overvaluation  of  the  subject-matter  on  the  part  of  the 
insured  at  the  inception  of  the  contract  if  fraudulently  made  is 
ground  of  avoidance,'  but  an  innocent  overvaluation  has  been  held 
immaterial.*    And  it  has  been  thought  that  a  condition  of  avoidance 

1  Qerhaaser  v.  North.  Brit.  &  Mer-  Phoenix  Ina.  Co.  o.  McLoon,  100  Mass., 

cant.  Ins.  Co.,  7  Nev.  174 ;   Lion  F.  475 ;  Planters*  Ins.  Co.  r.  Myers,   55 

Ins.  Co.  V.  Starr,  71  Tex.  733  ;  Canu  v.  Miss.   479  ;  Hersej  v.  Merrimack   Co. 

Imperial  F.  Ins.  Co.,  1  R.  &  S.  (N.  S.)  Mut.  F.  Ins.  Co.,  27  N.  H.  149  ;  SUirm 

240.     See  Va.   F.    &   M.    Ins.   Co.   v.  i\  Atlantic  Mat.  Ins.  Co.,  63N.  Y.  77; 

Vaughan,  88  Va.  832.  Miller  v,  Germania  F.  Ins.  Co.,  34 Leg. 

'  Goring  v.  Lond.  Mat.  Ins.  Co.,  10  Int.  '(Pa.)  339 ;    Catron  v.  Tenn.  Ins. 

Out.  R.  373.  Co.,  6  Humph.  (Tenn.)  176;  Riach  v. 

'  Gninane   v.   Hope   Mut.    L.,   Etc.,  Niagara  Dist.  Mnt.   Ins.  Co.,  21  U.  C. 

Soc.,  7  Ir.  Jur   Q.  B.  52.  C.  P.  464 ;  Newton  i;.  Gore  Dist.  Mut. 

*  See  Ferrias  i?.  N.  Amer.  F.  Ins.  Co.,  F.  Ins.  Co.,  33  U.  C.  Q.  B.  92  ;  Lingley 

1  Hill  (N.  Y.),  71  ;  Moore  r.  Va.  F.  &  v.  North.  Ins.  Co.,  3  R.  &  C.  (N.  S.) 

M.   Ins.  Co.,  28  Grat.  (Va.)  508;  In-  516.    See  post,  §  444. 
surance  Co.  r.  Weides,  14  Wall.  375 ;        «  Cit.  F.  k  M.  Ins.   Co.  v.  Short,  62 

Crowlej  D.  Agrio.  Mut.  Assur.  Ass'n,  Ind.  316 ;  Kenton  Ins.  Co.  v.  Wiggin- 

21  U.  C.  C.  P.  567.  ton,  89  Ky.  330 ;    Continen.  Ins.  Co.  v, 

»  Haigh  V.  De  la  Conr,  3  Camp.  319;  Ware,  9  Ins.  L.  J.  519  (Ky.)  ;    Hick- 

Ljcoming  F.  Ins.  Co.  v.  Ruben,  S  Chic,  man  v.  Long   Island   Ins.   Co.,   Edm. 

L.  N.  150  (111.)  ;  Behrens  v.  Germania  Select  Cas.  (N.  Y.)  374  ;  Miller  r.  Alli- 

P.   Ins.  Co.,    64  Iowa,   19;  Protection  ancelns.  Co.,  7  Fed.  R.  649  (S.D.N.Y.); 

Id8.  Co.  f.  Hall,  15  B.  Mon.  (Ky.)  411 ;  Franklin  F.   Ins.  Co.  v,  Vaughan,  92 
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on  account  of  overvaluation  means  only  to  apply  to  a  fraudulent 
overvaluation.*  While  an  excessive  overvaluation  is  not  alone  con- 
clusive as  to  fraud,'  it  may  be  some  evidence  of  fraud,  and  if  coupled 
with  other  circumstances  may  prove  fraud.'  And,  as  was  said  in 
Sturm  V.  Atlantic  Ins.  Go.,^  the  more  excessive  the  valuation  the 
greater  the  value  of  the  evidence  will  be.  To  show  an  overvalua- 
tion of  stock  in  trade  by  the  insured,  it  has  been  held  the  insurer 
may  produce  evidence  showing  a  comparison  of  the  insured  stock 
with  other  similar  stocks,  and  what  one  familiar  with  the  stock 
knows  about  it,  as  well  as  the  statements  made  by  the  insured  at 
the  fire.*  To  rebut  the  insurer's  defence  of  overvaluation  of  a 
picture,  the  Court  refused  to  admit  evidence  of  private  offers  made 
to  the  insured  after  the  issue  of  the  policy.*  The  insured  has  been 
allowed  to  show  that  the  insurer's  agent  filled  in  the  application  of 
the  insured  for  insurance,  and  knew  the  value  of  the  property.^ 
Evidence  that  the  general  agent  who  issued  the  policy  has  insured 
the  same  property  in  another  company,  and  that  a  sub-agent  of  that 
other  company  had  previously  valued  it,  was  admitted  in  order  to 
show  what  information  was  before  the  general  agent  of  the  defend- 
ant at  the  time  of  the  insurance.' 

440.  Where  a  contract  is  bond  fide  made,  and  later  in  the  day  a 
loss  occurs  before  the  issue  of  the  policy,  both  parties  being  igno- 
rant of  the  loss,  it  is  valid.'  But  if  the  insured  knows  of  the  loss 
before  the  contract  is  completed  he  cannot  recover.*®     Where  the 

• 

U.  S.  516  ;  Rioe  v.  Provincial  Ins.  Co.,  v.  Unity  F.  Ins.  Ass'n,  9  U.  C.  C.  P. 

7  U.  C.  C.  P.  548 ;    Dickson  r.  Equit.  85.     See  O'Brien  v.  Home  lus.  Co.,  79 

F.  Assur.  Co.,  18  U.  C.  Q.  B.  246-  Wis.  399. 

»  Wheaton   v,   N.  Brit,  k  Mercant.  *  63  N.  Y.  77. 

Ins.  Co.,  76  Cal.  415.  *  Livings  v.  Home  Mat.  F.  Ins.  Co., 

'  lb. ;   Behrens  v.  Germania  F.  Ins.  50  Mich.   207.     See    Gere  v.  Coancii 

Co.,  64  Iowa,  19.     See  remarks  of  the  Bluflfs  lus.  Co.,  67  Iowa,  272. 

Court  in  Catron  r.  Teun.  Ins.  Co.,  6  •  Wood  v.  Firemen's  F.  Ins.  Co.,  126 

Humph.  (Tenn.)  176.  Mass.  316. 

'  Ins.  Co.  of  N.  A.  V.  McDowell,  50  ^  Myers  r.  Council  Bluffs   Ins.  Co., 

111.  120  ;  Proteo'n  Ins.  Co.  v.  Hall,  15  B.  72  Iowa,  176. 

Mon.    (Ky.)   411 ;   Robinson   v,   Mfrs.  '  Dupree  v.  Va.  Home  Ins.  Co.,  92 

Ins.   Co.,  1  Met.  (Mass.)  143;   Sturm  N.  C.  417. 

V.   Atlantic  Mut.   Ins.  Co.,  63  N.  Y.  »  City  i*.  Peoria  M.  &  F.  Ins.  Co.,  17 

77 ;  Lynchburg  F.  Ins.  Co.  v.  West,  Iowa,  276. 

76  Va.  575  ;  Alsop   v,  Commerc.    Ins.  *o  Wales  ».  N.  Y.  Bowery  F.  Ins.  Co., 

Co.,  1  Sum.  451  (D.  Mass.)  ;  MoCuaig  37  Minn.  106. 
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insured,  in  reply  to  a  question  as  to  whether  he  had  been  previously 
refused  insurance,  said  he  had  been,  but  was  still  corresponding 
with  other  offices  as  to  insurance  as  the  amount  he  wanted  was  large, 
it  was  held,  where  the  evidence  showed  that  he  had  been  repeatedly 
declined,  that  his  answer  was  such  an  intentional  violation  of  the 
truth  as  to  vitiate  the  policy.^  A  deceitful  statement  by  the  in- 
sured that  he  had  other  insurance  on  the  same  voyage  at  Lloyd's, 
has  been  held  a  fraud  that  vitiates  the  risk,  though  the  misrepre- 
sentations did  not  affect  the  nature  of  the  risk,  on  the  principle  that 
if  the  insured  exhibited  to  the  proposed  insurer  a  policy  under- 
written by  a  person  of  skill  and  judgment,  knowing  that  this  would 
weigh  with  the  other  party,  and  disarm  the  prudence  ordinarily  ex- 
excised  in  such  transactions,  it  would  be  a  fraud,  for  though  it 
might  not  affect  the  nature  of  the  risk,  it  would  induce  a  confidence 
without  which  the  proposed  insurer  would  not  have  acted.*  A 
vendee  under  a  contract  of  sale,  on  which  he  has  made  payments, 
with  the  equitable  title,  is  not  necessarily  guilty  of  fraud  in  describ- 
ing himself  as  the  owner.'  Where  the  applicant  of  his  own  motion 
represents  himself  as  sound  in  health,  and  afterwards,  for  the  pur- 
pose of  obtaining  a  surrender,  declares  himself  to  have  been  seri- 
ously diseased,  the  company  has  good  ground  for  declaring  the  con- 
tract forfeited.*  But  the  fact  of  disease  appearing  soon  after  the 
insurance  and  resulting  in  death  is  not  alone  evidence  of  fraud, 
though  taken  with  other  evidence  it  may  be  a  link  in  a  chain.* 
Where  there  was  a  clause  that  fraud  or  attempt  at  fraud  or  false 
swearing  should  avoid  the  policy,  the  insured's  statement  that  an 
assignment  with  the  insurer's  consent,  which  was  in  reality  made  to 
defraud  creditors  of  which  the  insurer  was  ignorant,  was  for  the 
benefit  of  all  the  creditors,  was  held  a  fraudulent  misrepresentation.* 
An  immaterial  alteration  of  a  policy  made  by  the  insured  innocently, 
will  not  avoid.''  Thus,  where  in  a  ship  policy  to  a  port  "  during 
her  stay,"  the  words  "  and  trade"  were  inserted  by  the  insured 


*  Ex  parte  Daintree,  18  W.  R.  396.  *  RolecticL.  Ins.  Co.  r.  Fahrenkriig, 
s  Sibbald  v.  Hill,  2  Dow,  263.  66  111.  463. 

'  Acer  IT.  Merch.  Ins.  Co.,  57  Barb.  *  Phoenix  Ins.  Co.  w.  Willis,  70  Tex. 

(N.  Y.)  68.  12. 

*  ^tna  L.  Ins.  Co.  v.  Paul,   11  Ins.  ^  Robinson  v.  Phoenix  Ins.   Co.,  25 
h.  J.  314  (HI.).  Iowa,  430. 

26  401 


442.]  AVOIDANCE   OF  THE  CONTRACT.  [BOOK  III. 

after  the  execution  of  the  policy,  some  underwriters  assenting  and 
some  not,  as  the  alternative,  it  was  held  immaterial.^ 

441.  A  policy  taken  out  as  a  result  of  a  scheme  for  a  fraudulent 
purpose,  as  for  wagering,  or  in  order  to  get  the  policy  moneys  by 
murder,  etc.,  cannot  be  recovered  on.'  And  in  such  cases  evidence 
is  admissible  to  show  that  other  policies  on  the  same  life  had  been 
taken  previously  or  about  the  same  time  for  a  like  fraudulent  pur- 
pose.' A  misstatement  to  an  adjuster  that  another  company  had 
paid,  must  be  relied  upon  to  avoid.^ 

442.  A  recovery  cannot  be  had  on  a  policy  of  insurance  if  the 
insured  has  intentionally  burnt  the  personalty  covered  or  been  guilty 
of  arson.'  But  it  has  been  held  that  the  procurement  of  the  insur- 
ance with  an  intent  to  destroy  will  not  prevent  the  policy  from 
attaching,  and  if  a  loss  happen  from  another  cause,  without  the 
fault  of  the  insured,  he  can  recover.*  The  burning  of  the  insured 
property  by  the  insured  while  insane  would  not  relieve  the  insurer.' 
The  arson  of  a  third  party  is  not  material.*  Nor  would  it  affect  the 
question  if  the  person  guilty  of  arson  happened  to  be  the  insured's 
agent.*  On  a  policy  on  the  wife's  sole  and  separate  estate,  arson 
by  her  husband,  without  her  privity,  will  not  prevent  a  recovery." 
And  probably  the  felonious  burning  by  the  wife  of  property  insured 
by  the  husband,  without  his  privity,  would  not  prevent  a  recovery." 
It  has  been  held  technical  arson  to  burn  a  house  during  the  tempo- 
rary absence  of  the  occupants."  In  Pennsylvania  the  malicious 
setting  fire  to  a  barn  belonging  to  a  dwelling-house  so  situated  as  to 

1  Sanderson  v.  Symonds,  1  Br.  &  B.  ^  Karow   v.   Continen.  Ins.  Co.,  57 

426.  Wis.  56. 

>  Prince  of  Wales,  Etc.,  Ass'n  Co.  *  Westchester  F.  Ins.  Co.  r.  Poster, 

V,    Palmer,  25   Beav.   605  ;    Alsop    v,  90  111.  121 ;  Grant  v.  Elliott,  Etc.,  Mut 

Commer.  Ins.  Co.,  1  Samn.  451   (D.  F.  Ins.  Co.,  76  Me.  514. 

Mass.)  ;  N.  Y.  Mut.  L.  Ins.  Co.  v.  Arm-  *  Henderson  v.  West.  M.  &  F.  Ins. 

strong,  117  U.  S.  591.  Co.,  10  Rob.  La.  164. 

*  N.  Y.  Mut.  L.  Ins.  Co.  Armstrong,  ^°  Perrjr  v.  Median.  Mat.  Ins.  Co.,  U 

117  U.  S.  591 ;  Whitmore  v.  Supreme  Fed.  R.  485  (D.  R.  I.)  ;  Piinskj  r.Ger- 

Lodge,  100  Mo.  36.  mania  F.  &  M.  Ins.  Co.,  32  lb.  47  (K. 

«  MuUin  r.  Vt.  Mut.  F.  Ins.  Co.,  58  D.  Mich.). 

Vt.  113.  "  Midland  Ins.  Co.  v.  Smith,  6  Q.  B. 

s  Brittou  V.  Royal  Ins.  Co.,  4  F.  &  F.  D.  561. 

905  ;  Kennedy  r.  Home  Ins.  Co.,  6  Ins.  ^  Stupetski  i*.  Transatlantic  F.  Ins- 

L.  J.  359  (Tenn.).  Co.,  43  Mich.  373. 

«  Waters  t;.  Allen,  5  Hill  (N.Y.),  421. 
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endanger  the  dwelling-house,  is  felonious  arson  under  the  137th 
section  of  the  Penal  Code  of  1860,  though  the  bam  was  not  adjoin- 
ing nor  a  parcel  of  the  dwelling-house,  and  the  latter  was  not  in 
fact  burned.*  A  proviso  in  a  policy  on  goods  excluding  any  loss  or 
damage  occasioned  by  or  in  consequence  of  incendiarism  was  held 
to  prevent  a  recovery  where  the  loss  was  occasioned  by  a  fire 
spreading  from  the  adjoining  premises,  which  had  been  feloniously 
fired.'  The  fact  of  overvaluation  has  been  admitted  to  show  a  mo- 
tive, as  a  link  in  the  chain  of  evidence ;'  and,  generally  speaking, 
proof  of  the  surrounding  circumstances  is  admissible.^ 

443.  Where  a  wilful  destruction  of  the  property,  or  arson,  is 
pleaded  as  a  defence,  it  has  been  held  in  England,  and  in  several  of 
the  United  States,  and  in  Canada,  that  as  the  plea  imputes  a  crime, 
although  the  question  is  incidentally  raised,  it  must  be  strictly 
proved  ;•  and  this  view,  which  would  certainly  seem  the  logical  one, 
is  supported  also  by  Mr.  Taylor  in  his  valuable  book  on  Evidence.* 
On  the  other  hand,  the  great  preponderance  of  authority  in  the 
Federal  and  State  Courts  of  America,  favors  the  view  that  in  civil 
cases,  where  the  defence  sets  up  arson,  the  verdict  is  to  be  deter- 
mined by  the  weight  of  the  evidence,  without  regard  to  the  fact  that 
a  crime  is  charged  which  may  be  the  basis  of  a  criminal  prosecu- 
tion.^    And  Dr.  Wharton  supports  this  view.®  .  In  a  civil  case, 

«  Hill  V.  Commw.,  12  Ins.  L.J.  135  695;  Clialmers  i\  ShackeU,  6  C.  &  P. 

(Pa.).  *  475;  McCounell   v.   Del.    Mat.    Safety 

«  Walker  r.  Lond.  &  Provincial  Ins.  Ins.  Co.,  18  lU.  228;  Tucker  v.  Call, 

Co.,  22  L.  R.  Ir.  672.  45  Ind.  31 ;  Coulter  v.  Stuart,  2  Yerg. 

•  Fanners*  Mut.  F.  Ins.  Co.  ».  Cramp-  (Tenn.)  225  ;  Simons  v,  Ins.  Co.,  8  W. 
ton,  43  Mich.  421;  State  v.  Cohn,  9  Va.  474;  Blaeser  v.  Milwankee  Me- 
Nev.  179;  Dwyerr.  Continen.  Ins.  Co.,  chan.  Mat.  Ins.  Co.,  37  Wis.  31  ;  Carl- 
63  Tex.  3.54 ;  Stitz  v.  State,  4  N.  £ast.  witz  v.  Qermania  F.  Ins.  Co.,  12  Ins.  L. 
R.  145  (Ind.).  J.  127  (D.  N.  J.)  ;  Richardson  t-.  Can. 

*  Johnson  v.  State,  65  Ind.  204 ;  Far-  West  Farmers'  Ins.  Co.,  17  U.  C.  C.  P. 
mers'  Mnt.  F.  Ins.  Co.  v,  Crampton,43  341. 

Mich.  421 ;    People  v,  Hooghkerk,   13  «  1  Taylor,  133-4  (8th  ed.). 

Ins.  L.  J.  749  (N.  Y.)  ;   Dwyer  u.  Con-  '  See  Mnnson  v,  Atwood,  30  Conn, 

tinenl.  Ins.  Co.,  63  Tex.  354;  Plinsky  102;  Continen.  Ins.  Co.  &.  Jachnichen, 

V,  Germania  F.  &  M.  Ins.  Co.,  32  Fed.  16  Ins.  L.  J.  491  (Ind.)  ;  Welch  v.  Ju- 

R.  47  (B.  D.  Mich.).  genheimer,  56  Iowa,  11,  overruling  Bax- 

^  See  Thurtell  t*«  Beaumont,  1  Bing.  ton  v.  Thompson,  46  Iowa,  30  ;  and  see 

339 ;  Willmett  v,  Harmer,  8  C.  &  P.  Fountain  i\  West,  23  Iowa,  9.    See  also 

*  2  Wharton  on  Evidence,  sec.  1246  (3d  ed.). 
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ivhere  the  defence  is  strson,  a  previous  acquittal  on  a  criminal  suit 
is  not  admissible.-^  And  in  such  a  suit  evidence  of  the  good  char- 
acter of  the  insured  has  been  excluded.^  But  the  insured  can  show 
that  other  uninsured  property  was  destroyed.* 

The  subject  of  suicide,  though,  perhaps,  coming  naturally  under 
the  head  of  Fraud,  will  be  considered  hereafter  under  Conditions.^ 

444.  An  innocent  over-valuation,  or  error  in  the  proofs  of  loss 
on  the  part  of  the  insured,  will  clearly  not  avoid  the  policy,  whether 
the  ordinary  clause  as  to  fraud  or  false  swearing  be  present  or  not.* 

Behrens  v.  Germania  Ins.  Co.,  58  Iowa,  Milwaukee  Meohan.  Mut.  Ins.  Co.,  37 

26  ;  Ellis  ».  Lindley,  38  Iowa,  461  ;  Bay-  Wis.  31;  Howell  v.  Hartford  F.  lus. 

ley  V,  Lond.  &  Lancashire  lus.  Co.,  4  Co.,  3  Ins.  L.  J.  649  (N.  D.  III.)  ;  Mack 

Ins.  L.  J.  503  (La.)  ;  Hoffman  v.  West-  v.  Lancashire  Ins.  Co.,  4  Fed.   R.  59 

eJ-u  M.  &  F.  Ins.  Co.,  1  La.  An.  216;  (E.  D.  Mo.)  ;  Scott  v.  Home  Ins.  Co.,  1 

Regnier  V.  La.  StateM.&F.  Ins.  Co,  12  Dill,    105    (D.   Mo.);    Huchberger    r. 

La.  336  ;  Wightman  v.  Western  M.  &F.  Merch.  F.  Ins.  Co.,  4  Biss.  265  (N.  D. 

Ins.  Co.,  8Rob.  (La.) 442;  Farmers'  Mut.  HI.). 

F.  Ins.  Co.  u.  Gargett,  42  Mich.  289  ;  »  Sibley  v.  St.  Paul  F.  k  M.  Ins.  Co., 

Kuowles  v.  Scribner,  57  Me.  495  ;  Ellis  9  Biss.  31  (N.  D.  111.)  ;  Gould  v,  Brit, 

r.  Buzzell,  60  Me,  209  ;  but  see  contra  America  Assur.  Co.,  27  U.  C.  Q.  B.473. 

New  bit   (.'.   Statuck,  35   Me.    315,   and  See  Crescent  Ins.  Co.  v.  Camp,  64  Tez. 

Butman  v.  Hobbs,  35  lb.  227  ;  Schmidt  521. 

r.  N.  Y.  Un.  Mut.  F.  Ins.  Co.,  1  Gray  «  Stone    v.    Hawkeye    Iu«.    Co.,   68 

(Mass.),  529  ;  Gordon  t;.  Parmelee,  15  Iowa,  737. 

lb.  413;    iBtna  Ins.  Co.  v.  Johnson,  11  s  Menk  r.  Home  Ins.  Co.,  76  Cal.  5d. 

Bush  (Ky.),  587;  Rothschild  v,  Amer.  *  Infra,  §  830. 

Cent.  Ins.   Co.,  62  Mo.  356 ;  Folsom  v.  ^  Rockford   Ins.    Co.    r.    Nelson,  75 

Brawn,  5  Foster  (N.  H.),  114  ;  Kane  v.  III.  548  ;  Franklin  Ins.  Co.  v.  Culver, 

Hibernia  Ins.  Co.,  39  N.J.  L.  697,  over-  6  Ind.  137  ;  Erman  v.  Sun.   Mut.  lus. 

ruling,   in  a  very  elaborate  and  able  Co.,  35  La.  An.  1095  ;  Moore  v.  Prot'n 

opinion,  the  same  case  in  38  N.  J.  L.  Ins.  Co.,  29  Me.  97  ;  Wall  v,  Howard 

441;  but  see  Amer.  Mut.  Ins.  Co.  v.  Ins.   Co.,  51  Me.  32;    Planters'   Mut. 

Anderson,  33  N.  J.  L.  151.     The  point  Ins.  Co.  v.  Deford,  38  Md.  382 ;  Towne 

wa»  lately  decided  in  a  lower  Court  in  v,   Springfield  F.  &  M.   lua.   Co.,  145 

New  York :  Johnson  v.  Agricult.  Ins.  Mass.  582 ;  Little  t;.  Phoenix  lus.  Co., 

Co.,  25   Hun  (N.  Y.),   251.     But  see  123   Mass.   380  :    Tubbs   v.   Dwelling- 

iEby   r.  Rapelye,  1   Hill    (N.  Y.),  9 ;  House  Ins.  Co.,  84  Mich.    646 ;    Ger- 

Woodbeck  v.  Keller,  6  Cowen  (N.  Y.),  hauser  v.  North  Brit.,  Etc.,  Ins.  Co.,  7 

118;  Clarke.  Dibble,  16  WeDd.(N.Y.)  Nev.  174;    Schuster  v.   Dutchess  Co. 

601 :  Hopkins  v.  Smith,  3  Barb.  (N.  Y.)  Ins.  Co.,  102  N.  Y.  260 ;  Glbbs  v.  Cont. 

699  ;  Somerset  Co.  Mut.  F.  Ins.  Co.  v.  Ins.  Co.,  13  Hun  (N.  Y.),  611  ;  Dresser 

Usaw,  112  Pa.  St.  80;  but  see  Stein-  v.  United  Fireman's  Ins.  Co.,  45  lb. 

man  r.  McWilliams,  8  lb.  170 ;  Bradish  298  ;  Smith  r.  Ezohange  F.  Ins.  Co.,  8 

V.  Bliss,  35  Vt.  326  ;  Wash.   Un.  Ins.  J.  &  Sp.  (N.  Y.)  492  ;    Cochran  v.  Ins. 

Co.  r.  Wilson,  7  Wis.  169  :  Blaeser  t;.  Co.,  2  BuU  (Oh.),  54 ;  Thierolf  r.  Univ. 
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And  such  a  proviso  as  that  "  any  attempt  at  fraud  by  false  swearing 
or  otherwise,"  has  been  held  to  mean  an  attempt  at  fraud  that  would 
deceive  and  on  which  the  insurer  relied.*  But  an  intentional  over- 
valuation or  fraud  in  respect  of  the  proofs  will  obviously  come 
within  the  clause  against  fraud  or  false  swearing.'  While  fraud  in 
the  inception  of  the  contract  of  insurance  will  avoid  it  aft  initio^  it 
has  been  held  that  fraud  in  the  proofs  of  loss  will  only  destroy  the 
remedy  and  put  the  plaintiff  out  of  Court,  but  will  not  render  the 
contract  itself  void,'  unless  there  should  be  a  proviso  in  the  contract 
that  fraud  in  the  proofs  will  vitiate  the  contract.*  The  evidence  to 
sustain  a  pica  of  fraud  must  disclose  a  fraudulent  intent,  and  an 
exaggerated  or  erroneous  claim.*  But  in  New  Hampshire  an  over- 
valuation made  throuc^h  carelessness  and  inattention,  which  bv  due 
attention  could  not  have  made,  though  not  made  to  defraud,  is  con- 
sidered a  ground  of  forfeiture  under  the  fraud  and  false  swearing 
clause.* 

Arson  is  essentially  a  fraud,  though  fraud  is  not  confined  to  arson. 
Therefore  the  insurer  may  defend  on  the  ground  of  arson  as  well  as 
of  fraud  ;  and  if  the  jury  only  suspect  the  fact  of  arson,  but  are  con- 
vinced of  a  fraudulent  overvaluation,  they  may  find  for  the  insurer 
on  the  latter  ground.^ 


Ins.  Co.,  110  Pa.  St.  37  ;  Phasnix  Ins. 
Co.  r>.  Monday,  5  Cold.  (Tenn.)  547; 
Huchberger  v.  Providence  Wash.  Ins. 
Co.,  5  Biss.  (N.  D.  III.)  106;  Mack  v. 
Lancash.  Ins.  Co.,  4  Fed.  R.  59  (D. 
Mo.)  ;  Meagher  v,  Lond.  &  Lancashire 
Ins.  Co.,  7  Vict.  L.  R.  390 ;  Park  v. 
Phoenix  Ins.  Co.,  19  U.  C.  Q.  B.  110  ; 
Parsons  v.  Cit.  Ins.  Co.,  43  U.  C.  Q.  B. 
261;  Stillmau  v,  Agriciilt.  Ins.  Co.,  16 
Ont.  R.  145. 

'  Shaw  i\  Scot.  Commercial  Ins.  Co., 
1  Fed.  R.  761  (D.  Me.)  ;  Geib  r.  In- 
ternat.  Ins.  Co.,  1  Dil.  443  (D.  Minn.). 

«  See  Levy  ».  Bailie,  7  Bing.  349  ; 
Britton  v.  Royal  Ins.  Co.,  4  F.  &  F. 
905  ;  Regnier  r.  La.  State  M.  &  F.  Ins. 
Co.,  12  La.  336;  Towne  v.  Springfield 
F.  k  M.  Ins.  Co.,  145  Mass.  582:  Hick- 
man V. liong  Island  Ins.  Co.,  1  Eimonds 
Select  Ca«.  (N.  Y.)  374 ;  Kennedy  v. 
Martford  F.  Ids.  Co.,  6  Ins.  L.  J.  359 


(Tenn.)  ;  Huchberger  v,  Merch.  F.  Ins 
Co.,  4  Biss.  265  (N.  D.  III.)  ;  Huch- 
berger r.  Home  F.  Ins.  Co.,  5  lb.  106 
Putnam  o.  Commw.  Ins.  Co.,  4  Fed.  R 
763  (N.  p.  N.  Y.)  ;  McLead  w.  Cit.  Ins 
Co.,  3  R.*&  C.  (N.  S.)  156. 

'  Meaglier  i\  Lond.  &  Laucash.  F 
Ins.  Co.,  7  Vict.  L.  R.  390.  See  also 
remarks  of  Cowen,  J.,  in  Ferriss  r.  N 
Amor.  F.  Ins.  Co.,  1  Hill  (N.  Y.),  p 
74;  Notes  to  Britton  r.  Royal  Ins.  Co. 
4  F.  &  F.  905.  And  see  PhoBnix  Ins 
Co.  V.  Moog,  78  Ala.  284. 

*  Phoanix  Ins.  Co.  t\  Moog,  76  Ala 
284. 

»  Andes  Ins.  Co.  u.  Fish,  71  III.  620 
Putnam  j;.  Commw.  Ins.  Co.,  18  Blatch. 
368  (N.  D.  N.  Y.). 

<  Leach  ?;.  Republic  F.  Ins.  Co.,  58 
N.  H.  245. 

^  Britton  v.  Royal  Ins.  Co.,  4  F.  & 
F.  905,  and  note. 
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Where  the  clause  is  against  any  fraud  or  false  swearing  in  the 
proofs,  false  statements  made  verbally  to  the  adjuster  could  scarcely 
come  within  the  clause.' 

445.  It  is  not  fraud  in  the  insured  after  an  assignment  by  him, 
to  claim  at  the  loss  all  the  insurance,  as  he  does  not  state  it  belongs 
to  him,  and  he  may  collect  for  the  assignee  ;  and  this,  in  any  event, 
before  the  completion  of  the  assignment.'  The  insured^s  statement 
that  he  owned  the  property  under  a  deed,  when,  in  fact,  he  had 
only  a  life  estate  therein,  is  not  such  false  swearing  as  will  preclude 
a  recovery,  as  an  annexed  deed  showed  the  true  title,  and  the  state- 
ment evidently  meant  to  describe  the  title  in  a  popular  sense.*  The 
clause  as  to  a  fraudulent  overvaluation  in  respect  of  realty  in  Wis- 
consin, has  been  held  immaterial^  since  the  passage  of  the  Act  of 
1873.*  The  statement  that  there  was  no  other  insurance  has  been 
held  not  fraudulent  when  the  other  policy  was  invalid.*  The  fact  of 
the  insurer  not  demanding  more  proof  as  he  could  have  done,  will 
not  estop  him  from  relying  on  the  false  swearing  clause.^  The  in- 
sured's refusal  to  allow  the  insurer  to  examine  the  property  when 
the  latter  has  an  option  to  replace  is  evidence  for  the  jury  as  to  a 
fraudulent  overestimate  of  the  loss.*  But  a  plan  given  by  the  in- 
sured which  is  incorrect  in  an  unimportant  particular  has  been  held 
immaterial.*  An  intentional  delay  or  withholding  of  proofs  has  been 
stated  to  constitute  fraud.**^ 

446.  Where  the  policy  is  issued  to  several  jointly,  it  has  been 
held  that  the  fraud  of  one  of  the  parties  would  come  within  the 
clause  and  bar  the  whole  .claim."  Fraud  of  the  insured,  within  the 
clause,  may  be  that  of  the  insured,  or  that  of  another  person  adopted 
by  him,"  and  swearing  to  an  inventory  as  true  without  scrutiniiing 

1  MuUin  V.  Vt.  Mat.  F.  Ins.  Co.,  58  ^  Cashman  v.  Loud,  k  LIt.  F.  Ins. 
Vt.  113.  Co  ,  5  Allen  (N.  B.),  246. 

2  Lamb  t;.  Council  Blaffs  Ins.  Co.,  70  •  N.  Y.  F.  Ins.  Co.  v.  DelaTaa,  8 
Iowa,  238.  Paige  (N.  Y.),  419. 

*  Andes  Ins.  Co.  r.  Fish,  71  III.  620.         *  Laskey  i;.   Heroh.  Mut.    Ins.  Co., 

*  Bammessel  v.  Brewers'  F.  Ins.  Co.,     Lonque  La.  Dig.  326. 

43  Wi8o.  463 ;  Oshkosh  Packing,  Etc.,  ^^  Betts    v.    Franklin    F.    Ins.    Co., 

Co.  V.  Mercant.  Ins.  Co.,  31  Fed.  R.  200  Taney's  Deo.  171  (D.  Md.). 

(E.  D.  Wis.).  >i  Monaghan  v.  AgricuU.  F.  Ids.  Co., 

B  R.  S.  Wis.  1878,  s.  1943.    See  post,  53  Mich.  238. 

§  1376.  "  Lion  F.  Ins.  Co.  v,  Starr,  71  Tex. 

«  Jersey  City  Ins.  Co.  v.  Niohol,  35  733 ;  MuUiu  v.  Vt.  Mut.  F.  Ins.  Co.,  58 

N.  J.  Eq.  291.  Vt.  113. 
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it,  or  having  knowledge  of  its  contents,  would  bring  the  insured 
within  the  clause  as  to  fraud.^  The  fact'  that  the  loss  exceeds  the 
insarance  will  not  excuse  the  insured's  fraudulent  overestimate.' 
Though  apparently  a  contrary  view  has  been  taken  in  Nebraska.* 
And  the  insured's  fraud  will  still  come  within  the  clause  and  bar  a 
recovery  no  matter  what  his  motive  in  making  the  false  statement 
may  be,^  even  though  it  may  not  be  to  injure  the  insurer.'  A 
discrepancy  between  the  loss  as  estimated  in  the  proofs,  and  as  it 
really  was,  does  not  show  fraud.*  But  a  considerable  discrepancy 
is  evidence  of  fraud.^  What  the  discrepancy  must  be  it  is  almost 
impossible  to  stato.  A  difference  between  the  loss  as  shown  on  the 
trial  and  in  the  proofs  of  more  than  half  has  been  held  not  to  be 
presumptive  evidence  of  fraud.®  While  a  claim  for  more  than  double 
the  amount  was  held  to  be  primd  facie  evidence  of  fraud.*  In  Levy 
V.  Bailie,'^  the  proof  stated  the  loss  to  be  £1085,  and  the  jury 
found  the  real  value  to  be  £500,  and  a  new  trial  was  granted. 
In  McMillan  v.  Gore  District  Mut.  Ins.  Co.,"  where  the  loss  sworn 
to  was  twelve  times  the  amount  proved,  the  Court  granted  a  new 
trial  notwithstanding  the  usual  practice  in  that  Court  as  to  new 
trials  where  the  defence  charges  a  criminal  offence.  The  insurer 
to  support  his  plea  of  fraud  can  show  that  the  insured  did  not  have 
at  the  loss  the  goods  claimed  for."  And  where  the  question  was 
the  amount  of  merchandise  in  a  store  at  the  time  it  was  burned,  the 

1  Lion  P.  Ins.  Co.  v.  Starr,  71  Tex.  •  ^  Hoflfman  v.  Western  M.  &  F.  Ins. 

733 ;  Mnller  v.  Vt.  Mat.  F.  Ins.  Co.,  Co.,  1  La.  An.  216  ;  Sternf«ld  v.  Park 

58Vt.  113.  F.    Ins.   Co.,   50   Hun  (N.   Y.),   262; 

*  Dolloff  V.  Phoenix  Ins.  Co.,  82  Me.  Mack  v,  Lancash.  Ins.  Co.,  4  Fed.  R. 
266.  59  (D.  Mo.) ;  Oshkosh  Packing,  Etc., 

3  Springfield  F.   &  M.    Ins.   Co.   v.  Co.  v.  Meroant.  Ins.  Co.,  31  Fed.  R.  200 

Winn.  27  Neb.  649.  (E.  D.  Wis.) ;  Thomas  v.  Times  &  Bea- 

*  Sleeper  v.  N.  H.  P.  Ins.  Co..  56  N.  con  F.  Assur.  Co.,  3  L.  Can.  J.   162 ; 
H  401.  Grenier  v.  Monarch  F.  &  L.  Assur.  Co., 

^  Claflin  v.  Commw.  Ins.  Co.,  110  U.  3  lb.  100.     See  also  Berwin  v.  People's 

S.  81.  Ins.  Co.,  12  Ins.  L.  J.  100  (La.). 

^  Clark  V.  Phceuix  Ins.  Co.,  36  Cal.  >  Unger  v.   People's   F.    Ins.   Co.  4 

168;  Marchesseau  v.  Meroh.  Ins.  Co.,  1  Dalj  (N.  Y.),  96. 

Rob.  (La.)  438 ;  Back  v.  Germania  Ins.  ^  Larocque  v.  Royal  Ins.  Co.,  23  L. 

Co.,  23  La.  An.  510  ;  Israel  v.  Teutonia  Can.  J.  217. 

Ins.  Co.,  28  La.  An.  689  ;  Wolf  u.  Good-  "  7  Bing.  349. 

hue  F.  Ins.  Co;,  43  Barb.  (N.  Y.)  406 ;  »  21  U.  C.  C.  P.  123. 

Mack  V,  Lancash.  Ins.  Co.,  4  Fed.  R.  ^*  Bragnot  r.  La.  State  M.  &  F.  Ins. 

.W  (D.  Mo.).  Co.,  12  La.  326. 
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insurer  was  permitted  to  ask  a  witness  who  had  been  in  the  store 
whether  there  was  a  greater  or  less  quantity  of  goods  than  was  con- 
tained in  his  own  store,  which  was  furnished  with  similar  goods,  and 
of  which  an  inventory  had  been  taken.*  Evidence  of  false  swearing 
may  be  shown  by  the  production  of  the  sworn  claim  of  loss  in  an- 
other company  without  the  production  of  the  other  policy.*  Where 
the  fraud  alleged  was  the  furnishing  of  the  certificate  of  a  magistrate 
who  was  not  the  nearest  to  the  fire,  as  the  policy  required,  the  in- 
sured was  permitted  to  show  that  nearest  magistrates  had  examined 
the  loss,  believed  it  bond  fide^  but  had  not  time  to  examine  into  the 
details  of  the  loss,  and  that  other  certificates  from  other  magistrates 
were  gotten.*  One  not  called  as  an  expert  cannot  state  his  opinion 
that  the  loss  is  not  based  on  a  just,  fair,  and  honest  valuation  of  the 
property,  although  he  afterwards  states  the  facts  on  which  it  was 
based. ^  The  rule  as  to  evidence  under  the  clause  that  all  fraud  or 
attempt  at  fraud  shall  avoid,  has  been  held  in  Illinois,  to  be  the 
preponderance  only,  and  not  the  evidence  that  shall  satisfy  beyond 
a  reasonable  doubt.^ 

447.  The  intentional  suppression  of  a  material  fact  has  the  same 
efifect  in  law  as  an  intentional  misstatement.  Where  one  is  insured 
at  a  distant  place,  if,  before  the  completion  of  the  contract,  he  hears 
of  a  loss,  he  is  bound  to  notify  the  insurer  by  the  earliest  known 
means,  though  not  by  an  extraordinary  or  unusual  couveyance.* 
It  has  been  held  to  be  no  evidence  of  fraudulent  concealment  to 
accept  a  policy  from  a  local  agent  on  a  risk  refused  the  applicant  a 
few  weeks  previously  by  the  company,  without  stating  that  fact.' 
Where  the  insured  is  required  by  a  condition  to  state  a  previous 
insurance,  the  simple  failure  to  do  so  has  been  held  not  to  support 
a  plea  of  fraud.*  It  has  been  held  that  the  Court  cannot  say  that 
a  brick  oven  is  so  unusual  that  a  failure  to  state  it  is  fraudulent.' 

J  Howard  v.  City  F.  Ins.  Co.,  4  Den.  *  Green  ».  Meroh.  Ins.  Co.,  10  Pick. 

(N.  Y.)  502.  (Mass.)  402. 

'  Hazzard  v.  Can.  Agricaltural  Ins.  ''  Body  v.  Hartford  F.   Ins.  Co..  63 

Co.,  39  U.  C.  Q.  B.  419.  Wis.  157. 

*  Petersburg    Sav.    &    Ins.    Co.    v.  ^  McDonnell  t\  Beacon  F.  &  L.  Assar. 
Manhattan  F.  Ins.  Co.,  66  Ga.  446.  Co.,  7  U.  C.  C.  P.  308 ;  Parsons  r.  Cit. 

*  Lion  F.  Ins.  Co.  r.  Starr,  71  Tex.  Ins.  Co.,  43  U.  C.  Q.  B.  261. 

733.  •  Richards  v.  Wash.  F.  &  M.  Ins. 

s  Howell  r.  Hart  F.  Ins.  Co.,  3  Ins.     Co.,  60  Mich.  420. 
L.  J.  649  (N.  D.  111.). 
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A  companj  issued  an  accident  policy  upon  the  life  of  A.,  who  had 
been  its  canvasser,  and  who  had  been  directed  by  the  president  to 
be  cautious,  as  the  company  did  not  wish  to  insure  insane  persons, 
etc.  Some  time  prior  to  the  issuing  the  policy  A.  had  been  sent  to 
an  insane  asylum  and  discharged  cured,  and  from  that  time  for- 
ward had  been  sane.  It  was  held  that  the  failure  in  the  canvasser 
to  disclose  upon  an  application  for  a  policy  the  fact  of  his  former 
insanity,  and  the  statement  that  there  were  no  circumstances  ren- 
dering him  peculiarly  liable  to  accident,  had  no  tendency,  in  view 
of  the  conversation  with  the  president,  to  show  a  fraudulent  con- 
cealment of  material  facts. ^  The  clause  that  proofs  shall  supply 
full  particulars  of  an  accident,  and  that  there  should  not  be  any 
material  suppression  of  facts,  is  not  violated  by  the  failure  to  state 
aggravated  injuries  resulting  from  and  after  the  accident.'  If  a 
party,  knowing  that  his  agent  is  about  to  procure  insurance  for 
himself,  withholds  information  for  the  purpose  of  misleading  the 
underwriter,  it  is  a  fraud,  and  vitiates  the  insurance.* 

448.  The  fraud  of  the  insured's  agent  in  the  procurement  of  the 
contract  affects  his  principal.  For  example,  where  a  tenant  under 
contract  to  insure  for  his  landlord,  fraudulently  obtained  a  policy 
at  his  own  expense  in  the  latter's  name,  which  he  passed  to  the 
landlord,  who  was  innocent,  it  was  held  that  as  the  tenant  was  the 
agent  for  the  landlord,  the  latter  was  affected  with  the  fraud. ^  If 
the  insured's  agent  is  guilty  of  a  fraudulent  statement  in  the  pro- 
curement of  the  contract  a  Court  of  Equity  will  not  relieve  the 
principal  from  the  effects  of  the  fraud.*  Where  the  insured  makes 
an  innocent  misrepresentation  and  the  agent  is  aware  of  the  real 
facts,  this  could  not  subsequently  be  set  up  as  a  ground  of  avoid- 
ance.* And,  as  a  deceitful  representation,  in  order  to  constitute 
fraud  must  be  material  and  relied  on  by  the  other  party,  it  has 
been  hold  the  insured's  deceit  will  not  constitute  fraud  when  the 
insurer  or  agent  was  aware  of  the  real  facts  and  not,  therefore, 

1  Mallory  v.  Travellers'  Ina.  Co.,  47  *  Millville  Mut.  M.  &  F.  Ins,  Co.  r. 

N.  Y.  52.  CoUerd,  38  N.  J.  L.  480. 

'  Rhodes  v.  R*way  Pasa.  Ins.  Co.,  5  *  Oliver  r.  Mut.  Commer.  Ins.  Co., 

Lans.  (N.  Y.)  71.  2  Curt.  277  (D.  Mass.). 

*  McLauahan  v.  Universal  Ins.  Co.,  1  «  Walsh  v,  Vt.  Mut.  Ins.  Co.,  54  Vt. 

Pet.  170.  351.     See  Dolan  v.  iEtna  Ins.  Co.,  22 

Hun  (N.  Y.),  396. 
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deceived.^  Where  there  is  a  clause  against  fraad  or  false  swearing 
it  was  held  the  fact  that  the  insurer's  agents  knew  the  real  facts 
would  not  excuse  a  fraudulent  misstatement  in  the  proofs.'  And 
where  the  insured  wilfully  makes  false  answers  to  a  special  agent, 
who  knows  the  truth  of  the  case,  if  the  latter  does  not  communicate 
it  to  the  company,  the  company  will  not  be  bound.'  And  this  was 
probably  one  of  the  grounds  of  the  decisions  in  Smith  v.  Ins.  Co.  ;^ 
and  in  Amer,  Ins.  Co.  v.  Gilbert.*  Where  an  agent  connives  with 
the  insured  in  the  fraud  in  making  false  proofs,  this  could  scarcely  be 
set  up  as  implying  knowledge  on  the  part  of  the  insurer.*  But  the 
mere  failure  of  the  insurer's  agent  to  report  to  the  insurer  the  issue 
of  a  special  travel  permit  to  the  insured  does  not  show  any  collu- 
sion with  the  insured.^ 

An  officer  may  take  out  a  policy  in  his  own  company.*  And  a 
valid  application  of  an  officer  may  exist  though  the  policy  that  is 
subsequently  on  it  may  be  voidable  ;  therefore,  if  the  contract  be 
completed  by  an  acceptance  of  the  application,  a  voidable  policy 
that  evidences  the  contract  is  not  necessarily  fatal.* 

449.  The  deceit  of  the  insured  must  be  directed  against  the  in- 
surer, and  unless  this  is  so,  fraud  on  some  one  else  cannot  be  set  up 
by  the  insurer.^*  Thus  the  insurer  cannot  impeach  the  mode  by 
which  the  insured  got  possession  of  the  subject  matter,  or,  in  other 
words,  set  up  a  fraud  committed  on  third  parties.'^  And  where  a 
by-law  of  a  relief  association  required  its  members,  employes  of  a 
railway  company,  to  release  the  latter  from  a  claim  for  damages 
before  applying  for  such  relief,  in  the  event  of  an  accident  in  con- 
sequence of  which  the  association  was  to  grant  relief,  it  was  held 
the  fact  of  getting,  by  fraudulent  statements  as  to  disease,  relief 


^  Gaardian  Mut.  L.  Ins.Go.  v.  Hogan, 
80  III.  35  ;  Merch.  Ins.  Co.  v.  Dwyer,  1 
Pos.  (Tex.)  441.  See  also  Miller  v. 
Mut.  Benef.  Ins.  Co.,  31  Iowa.  216. 

<  Hansen  v.  Amer.  Ins.  Co.,  57  Iowa, 
741. 

*  See  Lewis  v.  Phoenix  Mut.  L.  Ins. 
Co.,  39  Conn.  100 ;  Galbraith  i?.  Arling- 
ton Mut.  L.  Ins.  Co.,  12  Bush  (Ky.),  29 ; 
Centen.  Mut.  L.  Ass'n  v.  Parham,  80 
Tex.  518  ;  Lee  v.  Guardian  L.  Ins.  Co., 
i>  Big.  L.  &  A.  Cas.  18  (D.  Cal.). 

*  24  Pa.  St.  320. 
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•  27  Mich.  429. 

s  Hanover  F.  Ins.  Co.  v.  Mannasson, 
29  Mich.  316. 

^  Germania  F.  Ins.  Co.  v.  McKee,  94 
111.  494. 

•  Pratt  V.  Dwelling-Honse  Mat.  F. 
Ins.  Co.,  130  N.  Y.  206. 

•  lb.     Bee  anU^  §  113. 

10  Clark  v.  Western  Assur.  Co.,  25  U. 
C.  Q.  B.  209. 

11  Phoenix  Ins.  Co.  r.  Mitchell,  67  III. 
43  ;  McLean  v,  Hess,  106  Ind.  555. 
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from  the  association  would  not  prevent  the  insured  fi'om  recovering 
damages  against  the  railway  company  for  the  accident  which  did 
the  injury  to  the  insured,  although  the  railway  company  guaranteed 
the  association's  contracts.^ 

The  fraud  of  the  insured  would  obviously  affect  a  third  party  who 
was  a  payee  under  the  policy.' 

450.  Where  the  insurer  has  paid  the  amount  at  the  time  of  the 
loss,  but  subsequently  discovers  the  insured  has  been  guilty  of  fraud 
in  obtaining  the  policy-money,  the  insurer  can  recover  it  back.'  Thus 
it  has  been  held  that  money  paid  in  ignorance  of  a  fraud  in  obtain* 
ing  the  policy  may  be  recovered  back.*  And  on  discovery  of  arson 
after  payment  the  insurer  can  recover  back  the  money  obtained 
fraudulently  by  the  insured.*  So  also  where  the  contract  entered 
into  is  illegal  because  made  by  a  foreign  company  which  had  not  com- 
plied with  the  State  laws,  and  it  has  been  induced  by  fraud  to  pay 
on  a  loss.*  Where  there  has  been  collusion  between  the  insured  and 
the  company's  agent  the  company  may  recover  back  the  policy- 
money  paid  by  it.^  But  in  such  a  suit  the  insurers  can  only  raise 
the  deceit  they  relied  upon,  dnd  which  they  were  entitled  to  raise 
when  they  paid  the  loss,  and  all  questions  of  law  or  fact  as  to  the 
validity  of  the  contract  of  insurance,  except  fraud,  are  considered 
2ks  waived  by  the  payment.*  The  deceit  must  be  such  that  the  in- 
surer was  entitled  to  rely  upon  it ;  for  reliance  without  the  right  to 
rely  would  not  give  him  a  right  of  action.  Thus,  in  Canada  Farmers' 
Mat.  L.  Ins.  Co.  v.  Watson,*  where,  on  discovery  of  a  title  falsely 
stated  by  the  insured,  the  insurer  threatened  his  arrest  for  obtaining 
money  under  false  pretences  and  perjury,  and  the  insured,  to  avoid 
arrest,  gave  the  insurer  a  note  for  the  insurance  money,  it  was  held. 


1  Owens  r.  B.  &  0.  R.  R.  Co.,  35  Fed. 
R.  715  (3.  D.  Oh.). 

'  Smith  v»  Nat.  Benef.  Soo.,  51  Han 
(N.  y.),  575.' 

*  See  Berry  v,  Amer.Cent.In8.Co.,132 
N.  Y.  49 ;  Piatt  v,  Continen.  Ins.  Co., 
62  Vt.  166. 

*  Centen.  Mut.  L.  Ins.  Co.  v,  Parham, 
80  Tex.  518. 

*  McConnel  v.  Del.  Mat.  Safety  Ins. 
Co.,  18  111.  228;  Qaeen  Ins.  Co.  v, 
Devinney,  25  Grant  Ch.  (Can.)  394; 
See  post,  §  1036. 


^  Northw.  Mat.  L.  Ins.  Co.  v.  Elliott, 
5  Fed.  R.  225  (D.  Or.). 

^  See  Nat.  L.  Ins.  Co.  v.  Minch,  53  N. 
Y.  144. 

8  Mat.  L.  Ins.  Co.  v.  Wager,  27  Barb. 
(N.  Y.)  354  ;  Nat.  L.  Ins.  Co.  v.  Miuch, 
53  N.  Y.  144  ;  Metropolitan  L.  Ins.  Co. 
V.  Harper,  3  Haghes,  260  (W.  D.  Va.)  ; 
Brit.  America  Assur.  Co.  v.  Wilkinson, 
23  Grant  Ch.  151  ;  Royal  Ins.  Co.  v. 
Byers,  9  Ont.  R.  120. 

»  25  U.  C.  C.  P.  1. 

« 
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in  a  suit  on  the  note,  that  there  couhi  be  no  recovery,  as  it  did  not 
appear  that  the  false  statement  as  to  title  would  have  entitled  the 
company  to  avoid  the  policy  ;  but  a  new  trial  was  granted  to  let  the 
company  show  this.  The  reliance,  however,  need  not  have  been 
exclusively  on  the  fraudulent  representations  of  the  insured,  but 
there  may  be  a  partial  reliance  on  other  facts  ;  but  the  reliance 
upon  the  facts  stated  by  the  insured  must  be  such  that  had  they  not 
been  made  the  insurer  would  not  have  made  the  payment.*  The  fact 
that  the  insurer  paid  a  few  days  before  he  was  liable  is  an  imma- 
terial fact.* 

451.  It  has  been  held  that  if  the  policy  once  attach,  and  there 
be  an  avoidance  for  a  subsequent  fraud,  the  insurer  need  not  return 
the  premium.'  And  even  if  the  policy  has  not  attached,  it  has  been 
generally  held  that  the  premium  cannot  be  recovered  back  by  the 
insured ;  not  on  account  of  the  insurer's  right  to  retain  it,  but  on 
account  of  the  insured's  demerit,  for  he  cannot  recover  on  setting  up 
his  own  fraud.*  Therefore,  where  the  insurer  sets  up  the  defence 
of  fraud  on  a  policy  he  need  not  show  a  prior  tender  of  the  pre- 
miums.* And  where  on  payment  of  the  insurance-money  the  insurer 
takes  the  insured's  receipt,  it  is  not  necessary  to  return  this  before 
bringing  an  action  to  recover  the  money  paid,  by  reason  of  the  in- 
sured's fraud  ;  as  the  receipt  is  not  a  thing  of  value  given  for  the 
money  received,  but  only  evidence  of  its  payment.* 

452.  The  burden  of  proof  of  fraud  is  on  the  insurer  who  sets  it 
up.^     The  question  whether  the  facts  show  a  fraudulent  intent  is  for 

1  Hart    Ins.    Co.   v.   Matthews,    102  ^  Leete  v.  Gresham  L.  Ins.  Soc.,  15 

Mass.  221.  Jur.  1161  ;  Trenton  Mut.  L.  Ins.  Co.  r. 

s  McLean  v.  Equit.  L.  Assur.  Soc,  Johnson,  4  Zab.  (N.  J.)  576  ;  Dwight 

100  Ind.  121 .  V.  Germania  L.  Ins.  Co.,  103  N.  Y.  341 ; 

^  Waters  u.  Sea   Ins.  Co.,  5  Hill  (N.  State    Ins.    Co.     v,   Haghes,    10   L**Ji 

Y.),  421.  (Tenn.),  461 ;    Mobile   L.  Ins.  Co.  r. 

*  Chapman  v.Fraser,  cited  in  Park  on  Morris,  3  lb.  101  ;   Dwyer  v.  Continen. 

Insurance,  218  ;  Friesmuth  t\  Agawam  Ins.  Co.,  57  Tex.  181 ;  Northw.  L.  Ins. 

Mut.  F.  Ins.  Co.,  10  Cush.  (Masd.)  587  ;  Co.  r.  Muskegon   Bk.   122  U.  S.  501 ; 

Schwartz  v.  U.  S.  Ins.  Co.,  3  Wash.  170  Clement  v.  Phoenix  Ins.  Co.,  6  Blatch. 

(D.  Pa.).  481  (D.  N.  Y.)  ;    Huchberger  v.  Home 

»  Flynn  v.  Equitable  L.  Ins.  Co.,  78  F.  Ins.  Co.,  5  Hiss.   106  (N.  D.  III.); 

N.  Y.  568  ;  Blaeser  r.  Milwaukee  Me-  Sibley  r.  St.  Paul  F.  k  M.  Ins.  Co.,  H 

chan.  Mut.  Ins.  Co.,  37  Wis.  31.  Biss.  31  (N.  D.  III.)  ;  Murphrejr  r.  Old 

6  Johnson  v.  Cont.  Ins.  Co.,  39  Mich.  Dominion  Ins.  Co.,  5  Ins.  L.  J.  297  (E. 

33.  D.   N.   C);    OshkosU  Packing,   Etc., 
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the  jury.*  It  was  held  in  Wisconsin,  that  a  finding  by  the  jury  that 
there  was  a  false  statement,  but  that  it  proceeded  from  a  want  of 
knowledge  of  the  English  language,  and  not  from  fraud,  is  con- 
sistent.* 

Division  III. — Fraud  by  the  Insurer  on  the  Insured. 

453.  The  insured  may  also  avoid  the  contract,' or  bring  an  action 
of  deceit  by  reason  of  the  insurer's  fraud  ;*  and  an  action  of  deceit 
will  lie,  although  the  insured  is  entitled  to  no  greater  damage  than 
the  amount  of  the  premiums  he  has  paid.'  Where  the  insurer  is 
a  company,  the  rules  as  to  fraud  which  are  applicable  to  contracts 
between  individuals  apply  to  contracts  between  the  company  and  in- 
dividuals.* 

454.  Where  a  director  of  a  company  wilfully  causes  false  state- 
ments to  be  issued  of  the  company's  financial  standing  and  condi- 
tion, he  is  liable  criminally,'^  and  also  civilly  in  a  suit  by  the  party 
thereby  deceived.'  And  in  the  action  of  deceit  no  privity  is  needful, 
as  in  an  action  of  contract.'  Where  the  fraudulent  representations 
are  alleged,  it  is  no  answer  to  say  that  the  insured  should  have 
made  proper  inquiry  as  to  the  truth  of  the  facts  the  insurer  has 
misrepresented.^®  An  insurance  of  a  ship  which  the  insurer  pri- 
vately knows  has  arrived  is  a  fraud. ^^  So  a  deceitful  misstatement 
of  the  insurance  company's  present  financial  position  is  a  fraud  upon 
the  insured.**     Where  it  has  been  fraudulently  stated  that  the  whole 

• 

Co.  V,  Mercantile  Ins.  Co.,  HI  Fed.  R.        '  Spare  v.  Home  Mut.    Ins.  Co.,   17 

200  (E.   D.   Wis.)  ;    Carlwitz   r.    Ger-  Fed.  R.  568  (D.  Or.), 
mania  F.  Ins.  Co.,  12  Ins.  L.  J.  127  (D.         *  Hedden  v.  Griffin,  136  Mass.  229. 
N.  J.).  *  Pontifex  v,  Bignold,  3  M.  &  G.  63. 

^  lonides  v.  Pender,   L.   R.  9  Q.  B.        ^  Central  R'way  Co.  v.  KiscU,  2  Kn. 

i)31 ;  Carrugi  v.  Allan.  F.  Ins.  Co.,  40  &  Ir.  Ap.  99. 

Ga.  135  ;  South.  L.  Ins.  Co.  r.  Wilkin-        ?  Burnes  v,  Pennell,  2  H.  L.  C.496. 
son,  53  lb.  535  ;  Penn  Mut.  L.  Ins.  Co.        >  lb.;  Salmon  v.  Richardson,  30  Conn. 

I*.  Crane,   134  Mass.   56  ;   Schuster  v.  360. 

Dutchess  Co.  Ins.  Co  ,  102  N.  Y.  260 ;        >  Salmon  r.  Richardson,  supra. 
Insurance  Companies    t;.   Weided,    14       lo  Central  R'way  Co.  v,  Kisch,  2  Kn. 

Wall.  375  ;  Upton  v,  Tribilcock,  91  U.  &  Ir.  Ap.  99. 
S.  45.  »  Carter  v,  Boehra,  3  Burr.  1905. 

2  Stache   r.  St.   Paul  F.  &  M.   Ins.        is  See  Burnes  v.  Pennell,   2  H.  L.  C. 

Co.,  49  Wis.  89.  496  ;  New  Era  L.  Ass'n  v.  Weigl6,  128 

Pa.  St.  577. 
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of  the  insurer's  capital  has  been  paid  in,  the  fact  that  the  holders 
of  unpaid  stock  are  amply  able  to  pay  it  in  on  a  call,  does  not 
render  immaterial  the  false  statement.^  Nor  would  the  fact  that 
a  recovery  on  the  policy  is  limited  to  the  result  of  a  particular 
mortuary  assessment  render  a  fraudulent  statement  as  to  the  in- 
surer's financial  condition  immaterial.'  But  representations  as  to 
solvency  are  not  disproved  by  the  mere  fact  of  a  subsequent  failure.' 
In  an  action  by  the  assignee  in  insolvency  of  an  insurance  company, 
upon  a  note  given  for  a  premium,  in  which  the  defence  was  that  the 
note  was  procured  through  fraudulent  representations  as  to  the 
solvency  of  the  company,  and  the  amount  of  capital  stock  which  had 
been  paid  in  and  invested,  the  defendant  was  allowed  to  prove  that 
the  funds  paid  in  for  instalments  due  upon  subscriptions  to  the 
capital  stock  were  immediately  taken  possession  of  by  the  treasurer, 
that  no  entry  thereof  was  made  in  his  account  in  the  ledger  of  the 
company,  that  they  were  not  deposited  in  the  banks  where  the  com- 
pany kept  its  accounts,  and  that  the  shares  of  other  corporations 
issued  in  the  name  of  the  president  of  the  company,  and  which  were 
said  to  have  been  purchased  with  the  funds  referred  to,  were  shortly 
afterwards  transferred  by  him  to  the  person  from  whom  they  had 
been  received.^  But  a  declaration  of  agents  as  to  the  method  of 
calling  in  subscriptions  for  stock  is  not  material  where  there  is  a 
charter  and  a  written  contract  as  to  the  matter.^  And  it  has  been 
held  that  the  subscriber  cannot  recover  back  the  amount  of  a  sub- 
scription to  stock  induced  by  fraudulent  representations  if  there 
are  creditors  to-  an  equal  or  larger  amount  on  debts  contracted 
after  his  subscription ;  for  as  to  such  the  funds  of  the  corpo- 
ration, including  his  subscription,  would  be  held  in  trust  for  their 
payment.* 

455.  Fraudulent  representations  as  to  the  future  capabilities  of 
the  company  have  also  been  held  to  be  ground  for  an  action  of 
deceit.  Thus,  in  Gerhard  t;.  Bates,^  where  the  directors  issued  a 
prospectus  advertising  shares  which  would  be  profitable,  intending 
to  deceive  and  induce  the  people  to  buy,  and  fraudulently  adver- 

1  New  Era  L.  Ass'n  v.  Weigle»  128        •  Payson  i;.  Withers,  5  Biss.  269  (D. 

Pa.  St.  577.  Ind.). 
*  New  Era  L.  Ass'n  i;.  Weigle,  lb.  «  Tamer  i>.  Grangers^  L.  &  Health 

»  L.  Ass'u  17.  Goode,  71  Tex.  90.  Ins.  Co.,  11  Ins.  L.  J.  329  (Oa.). 
«  Fogg  i;.  Griffin,  2  Allen  (Mass.),  1.        ^  2  E.  &  B.  476. 

414 


CHAP.  I.]  FRAUD.  [457. 

tised  that  the  shares  would  vield  a  minimum  dividend  of  thirty-three 
per  cent,  and  the  guarantee  was  to  last  till  the  price  of  the  shares 
should  be  repaid,  it  was  held  that  the  purchaser  who  bought  re- 
lying on  this,  could  bring  an  action,  as  the  purchase  was  the  direct 
result  of  the  prospectus.  And  in  Penn  Mut.  L.  Ins.  Co.  t».  Crane,^  it 
was  held  that  a  note  given  for  a  premium  may  be  avoided  by  fraudu- 
lent representations  on  the  part  of  the  company's  agent  that  certain 
persons  were  to  be  members  of  the  local  board  of  directors. 

456.  The  issue  of  a  policy  as  of  number  50  in  class  4  is  held  not  to 
create  a  presumption  thatforty-nine  had  been  issued  in  the  same  class, 
and  not  therefore  a  fraud  on  the  part  of  the  company.^  Though  ap- 
parently a  different  view  has  been  entertained  in  another  Court.*  It 
is  fraud  to  intentionally  issue  a  policy  different  from  the  one  con- 
tracted for  ;*  or  when  it  is  handed  to  the  insurer  for  renewal  to  alter 
its  terms.'  Fraud  on  the  part  of  the  insurer  in  making  an  assess- 
ment is  a  good  defence  by  the  insured.*  But  the  company  is  entitled 
to  recover  on  an  otherwise  valid  assessment,  unless  the  amount  is  so 
large  as  to  satisfy  the  jury  of  fraud  or  gross  mistake.'  The  Courts 
have  frequently  commented  upon  the  frequent  use  by  the  under- 
writers in  their  policies  of  fine  or  nearly  illegible  type,  but  it  is 
believed  that  in  no  case  has  this  been  held  to  constitute  a  fraud.* 
If  the  agent,  fraudulently,  by  coercion,  induces  the  insured  to  sur- 
render a  policy,  the  cancellation  is  void ;  but  where  he  only  makes 
use  of  strong  argument  to  induce  one  to  surrender  a  policy,  and 
tells  him  finally  to  act  on  his  own  judgment,  and  the  insurer's  mind 
was  not  guided  by  him,  this  would  not  constitute  a  fraud.* 

457.  With  respect  to  fraudulent  representations  on  the  part  of  the 
insurer  to  induce  a  compromise  with  the  insured,  it  has  been  held, 
where  knowledge  of  the  facts  alleged  to  have  been  misrepresented, 

*  134  Mas8.  56.  "^  Susquehanna  Mut.  F.  Ins.  Co.  v, 
«  Allan.  Mut.  F.  Ins.  Co.  v.  Goodall,    Gackenback,  19  W.  N.  C.  (Pa.)  287. 

9  FoBt.  (N.  H.)  182.  8  See  Keller  v.  Equit.  F.  Ins.  Co.,  28 

*  Chicago  Mut.  L.  Indemnity  Ass^u  Ind.  170;  Meyer  v.  Queen  Ins.  Co.,  41 
r.  Hunt,  127  III.  257.  La.  An.  1000 ;  Krvin  v.  N.  Y.  Cent.  Ins. 

*  Sun.  Mut.  L.  Ins.  Co.  v.  Beland,  5  Co.,  3  T.  &.  C.  (N.  Y.)  213  ;  Morrison  r. 
L.  N.  Can.  42.  Ins  Co.  of  N.  A.,  69  Tex.  353 ;  Ins.  Co.  v, 

»  Hay  r.  Star  F.  Ins.  Co.,  77  N.  Y.  Slaughter,  12  Wall,  404  ;  Whitehouse 
235.  V.  Traveller's  Ins.  Co.,  7  Ins.  L.  J.  23 

*  People's  P.  Ins.  Co.  v,  Hartshorne,     (D.  N.  H.). 

90  Pa.  St.  465.  *  Stilwell  v.  Mut.  L.  Ins.  Co.  72  N. 

Y.  385. 
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as  that  the  policy  was  irre^larly  issued,  can  be  acquired  with 
reasonable  diligence  by  both  parties,  the  insured  can  not  set  aside 
the  compromise.^'  If  the  misrepresentation  be  as  to  a  material  fact 
which  the  insured  was  entitled  to,  and  did  rely  on,  the  compromise 
will  be  avoided.'  But  a  mere  expression  of  opinion  is  not  ground 
for  setting  it  aside.'  Nor  is  a  false  statement  as  to  a  point  of  law, 
made  to  influence  the  insured  in  compromising,  ground  for  avoiding 
the  compromise.* 

Where  the  insured  made  a  soliciting  agent,  through  whom  the 
application  was  forwarded  for  approval,  his  own  agent  to  receive 
and  send  the  policy  to  him,  it  was  held,  the  jury  finding  there  had 
been  a  delivery  of  the  policy  by  the  company  to  this  agent,  that  the 
fact  that  the  agent  concealed  the  delivery  from  the  insurer  was  not 
concealment  or  fraud  on  the  part  of  the  insurer,  as  the  agent  acted 
for  the  insured,  and  therefore  a  compromise  could  not  for  this  reason 
be  held  void.* 

458.  Where,  in  an  action  against  the  directors  for  fraudulent 
representations  as  to  the  company's  financial  condition,  one  of  them 
denied  any  participation  in  the  fraud,  and  all  knowledge  of  the  fact 
that  certain  bonds  belonging  to  him  were  represented  by  the  ofiicers 
as  belonging  to  the  company,  the  plaintiflf  was  allowed  to  show  that 
before  the  representations  had  been  made  the  director  was  solicited 
by  the  president  to  arrange  that  the  bonds  should  be  represented  as 
belonging  to  the  company,  and  also  that  a  receipt  had  been  given 
by  him  to  the  company  acknowledging  the  bonds  were  held  by  him 
subject  to  the  company's  order,*  The  acts  of  a  director  after  the  in- 
surance is  effected  which  are  connected  with  the  previous  fraudulent 
misrepresentation  may  be  shown.^  And  in  an  action  by  A.  against 
B.,  C,  and  D.,  for  fraudulent  misrepresentations  made  as  directors, 
conversations  between  B.  and  C,  and  between  C.  and  E.,  a  former 

I  Dnun  17.  Commw.  Ins.  Co.,  1  Flip.  Me.    55  ;    Dunn   v,  Commw.   Ins.  Co. 

379  (  N.  D.  III.).  1  Flip  379  (N.  D.  III.). 

«  Derrick  v.  Lamar  Ins.  Co.,  74  III.  •  Morrison  v.  Ina.  Co.  of  N.  A.,  69 

404  ;  Matthews  o.  General  Mat.  Ins.  Co.,  Tex.  353. 

9  La.  An.  590;  JEtna,  Ins.  Co.  v.  Reed,  *  Foni,  supra ;  Thompson  p.  Phoenix 

33  Oh.  St.  283.  Ins.  Co.,  75  Me.  55  ;  Dunn  v.  Commw. 

>  iEtna  Ins.  Co.  v.  Reed,  33  Oh.  St.  Ins.  Co.,  1  Flip.  (379  N.  D.  III.). 

283.  ^  Salmon   v.   Richardson,  30  Codd. 

*  Rashdall  v.  Ford,  L.  R.  2,  Eq.  Cas.  360. 
750  ;  Thompson  r.  Phoenix  Ins.  Co.  75 
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agent  of  the  company,  with  reference  to  the  state  of  the  property, 
were  held  admissible  to  show  the  bona  fides  of  the  defendants  in 
making  the  statements,  though  they  are  not  evidence  of  the  truth  of 
the  facts  stated.^  Where  fraudulent  representations  have  been  made 
by  promoters  and  directors  of  a  proposed  company,  one  who  subse- 
quently becomes  and  acts  as  a  director  with  notice  makes  himself 
liable.* 

459.  The  general  rule  of  law  is  that  a  principal  is  bound  by  the 
act  of  his  agent  while  proceeding  within  the  line  of  his  duty,  and 
therefore  where  the  insurer  causes  his  agent  to  make  fraudulent 
representations  he  is  bound  by  the  latter's  misstatements,  and  the 
contract  may  be  avoided  though  the  agent  may  be  innocent  of  the 
falsehood.*  Fraudulent  misrepresentations  of  a  general  agent  in 
regard  to  the  company's  solvency,  which  are  repeated  to  the  local 
agent,  who  in  turn  repeats  them  to  the  insured,  and  thereby  induces 
the  latter  to  insure,  may  be  shown  by  parol  evidence  on  an  action 
on  the  premium  note.^  And  where  a  false  statement  has  been  made 
by  the  general  to  the  local  agent,  evidence  is  admissible  to  show 
that  certain  officers  of  the  company  in  the  general  agent's  presence 
and  in  the  presence  of  the  witnesses  reiterated  the  same  falsehoods.* 
It  was  held  in  Cornfoot  v.  Fowke,*  in  a  suit  by  a  landlord  for  rent, 
that  it  was  no  defence  to  show  that  the  agent  had  innocently 
represented  the  premises  as  unobjectionable,  whereas  in  fact  there 
was  a  brothel  in  the  adjoining  house,  which  was  a  nuisance,  of  which 
fact  the  principal  was  aware  but  had  said  nothing  about  the  matter 
to  the  agent,  on  the  ground  that  the  representation  was  collateral 
and  unauthorized.  But  the  authority  of  this  case  on  this  point  has 
been  often  questioned.^ 

460.  It  has  been  held  that  the  fraudulent  representations  of  an 
agent  will  not  render  an  innocent  principal  liable  in  an  action  of  de- 
ceit, though  the  insured  may  rescind  or  avoid  the  contract  or  defend 

«  Shrewsbury  v,  Blount,  2  M.  &  Q.         ^  See  Fuller  v.  Wilsou,  3  Q.  B.   58, 

475.  reversed  in  error  on  the  ground   that 

'  Beeching  v.  Lloyd,  3  Eq.  Rep.  737.  there  was  no  misrepresentation  :   3  lb. 

»  Sunbury  F.  Ins.  Co.  v.  Humble,  100  1009  ;  Nat.   Exchange  Co.  r.  Drew,   2 

Pa.  St  495.  MacQ.  H.  L.  C.  103  ;  Wheelton  r.  Hard- 

*  lb.  isty,  8  E.  &  B.  232 ;  Barwick  v.  English 

*  lb.  Joint  Stock  Bk.,  L.  R.  2  Ex.  259. 
•6M.  &W.358. 
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in  a  suit  by  the  insurer  on  it.^  Though  where  the  principal  has  profited 
by  the  deceit  of  the  agent,  acting  in  the  scope  of  his  authority, 
such  an  action  has  been  held  to  lie.'  Thus,  in  Brook  v.  Refuge 
Assur.  Co.,'  the  insured  was  allowed  to  recover  back  the  money  he 
had  paid  for  a  policy  which  he  had  been  induced  to  take  on  an 
uninsurable  life  through  the  fraud  of  the  insurer's  agent  But  in 
Amer.  Steam  Boiler  Ins.  Co.  v.  Wilder,*  where  the  insurer's  agent 
induced  the  insured  to  take  out  a  policy,  untruthfully  representin<; 
that  his  company  was  better  than  a  rival,  it  was  held  that  the  in- 
sured could  not  rescind,  for  the  agent's  language  was  in  the  nature 
of  "  trade  talk"  in  sales,  and  should  have  been  taken  cum  gram 
mlis;  and  besides  the  insured  was  also  asked  to  compare  the  policy 
of  the  company  with  that  of  its  rival,  which  had  he  done  he  could 
have  discovered  the  truth. 

But  while  an  action  of  deceit  will  lie  against  an  officer  or  agent 
of  a  corporation  for  his  fraudulent  misrepresentation,^  and  while 
there  is  certainly  very  high  authority  for  stating  it  will  not  lie 
against  the  corporation  for  the  deceit  of  its  agents,^  several  Courts 
of  very  great  reputation  have  decided  that  such  an  action  will  lie 
against  a  corporation  for  its  agent's  deceit  as  for  any  other  tort  of  its 
agent,  and  there  are  besides  dicta  to  the  same  effect.^  In  any  event, 
whether  an  action  of  deceit  will  lie  or  not,  the  insured  may  avoid 
or  rescind  the  contract  if  he  is  in  a  position  to  do  so,  as  the  principal 
would  not  be  permitted  to  enforce  a  contract  made  by  the  fraud  ot 

1  Kennedy  v.  McKay  43  N.  J.  L.  288;  r.  Midland  Counties  R'way  Co.,  10  Ex. 

West.  Bank  of  Scotland  v.  Addie  L.  R.  352. 
1  Sc.  Ap.  146.  ^  See  Barwick  r.  Kngliah  Stock  Bank, 

>  Mackay  r.  Bk.  Commer.  Bank  of  L.  R.  2  Ex.   259 ;  Mackay  r.  Cofumer. 

New  Brunswick,   L.   R.  5   P.   C.   394.  Bank,  L.  R.  5  P.  C.  394  ;  Fogg  r.  Host. 

See  Weir  v.  Bell,  3  Ex.  D.  238.  &  Lowell  R.  R.  Co.,  14S  Mass.  513 ; 

s  91  L.  T.  143.  Peebles  v.  Patapeco  Guano  Co.,  77  N.  C. 

*  18  Ins.  L.  J.  70  (Minn.).  233 ;  N.  Y.  Etc.,  R.  R.  Co.  v.  s?choyler, 

»  West.  Bank  of  Scotland  v.  Addie,  34  N.  Y.  30 ;  Cragie  v.  Hadley,  99  N. 

L.  R.  1  Sc.  Ap.  146 ;  Tebbetts  r.  Ham-  Y.  131  ;  Erie  City  Iron  Works  r.  Bar- 

ilton  Mut.  Ins.   Co.,   3  AUen  (Mass.),  ber,   106  Pa.   St.  125;  Butler  r.  Wat- 

569  ;  Uedden  v.  Griffin,  136  Mass.  229.  kins,   13  Wall.  456.     See  also  Bk.  of 

s  See  West.  Bk.  of  Scotland  v.  Addie,  New  South  Wales  r.  Owston,  4  Ap.  Cas. 

L.  R.  1  Sc.  Ap.  146  ;  Remarks  of  Lord  270 ;  Edwards  r.  Midland  R'war  Cu., 

Brarawell   in  Abrath  v.  N.  E.  RVay  6  Q.  B.  D.  287  ;  Uouldswortb  p.  Cityof 

Co.,    11   Ap.   Cas.   247;    Kennedy    v.  Glasgow  Bk.,  5  Ap.  Cas.  317  ;  Green  r. 

McKay,  43  N.  J.  L.  288,  43  ;  Stevens  Lond.  General  Omnibus  Co.,  7  C.  B.  n. 

8.  290. 
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his  agent  for  his  benefit.'  In  accordance  with  a  somewhat  similar 
principle  it  was  held,  in  N.  Y.  L.  Ins.  Co.  v.  McGowan,*  that  where 
the  general  agent  fraudulently  induced  the  insured  to  accept  on  a 
settlement  a  fourth  of  what  the  company  had  given  him  to  pay,  the 
company  was  liable  for  what  the  insured  was  cheated  out  of.  And 
in  McLean  v.  Equitable  L.  Assur.  Soc.,'  a  settlement  was  set  aside 
which  was  procured  through  the  agent  representing  to  the  insured's 
executor,  whose  faculties  were  somewhat  impaired,  that  the  com- 
pany had  a  good  defence  and  would  contest  the  claim,  and  induced 
him  thus  to  accept  a  sum  grossly  under  the  value  of  the  policy.  And 
also  in  Labor  v.  Mich.  Mut.  L.  Ins.  Co.,*  where  the  agent  had  per- 
suaded a  feeble-minded  husband  to  surrender  a  policy  issued  for  the 
benefit  of  his  wife  and  accept  a  policy  for  its  surrender  value, 
saving;  that  the  former  had  been  forfeited,  it  was  held  the  wife 
could,  within  a  reasonable  time,  file  a  bill  and  re-establish  the  policy. 
But  the  fraud  of  the  company's  agent  on  the  insured  in  another 
transaction,  not  brought  to  the  notice  of  the  insured,  cannot  affect 
him.  Thus,  where  on  an  action  to  recover  from  the  company  money 
alleged  to  have  been  paid  to  an  agent,  who  had  fraudulently 
procured  an  assignment  of  it,  in  fraud  of  the  insured's  estate,  it 
was  held  that  it  must  be  shown  that  the  company  had  notice  of  the 
fraud.*  And  the  agent's  declarations  in  such  a  case  after  his  office 
has  ceased  are  not  evidence  against  the  company.' 

461.  The  insured  may  show  by  parol  evidence  that  he  wasfraudu* 
lently  induced  by  the  agent  to  insure,  and  subsequently  kept  in 
ignorance  of  the  policy's  stipulations.^  But  evidence  that  the  agent 
made  the  same  representations  to  others  which  were  made  to  the 
insured,  and  which  the  insured  alleged  were  fraudulent,  is  only  ad- 


»  See  West.  Bk.  of  Scotland  v.  Ad- 
die,  L.  R.  1  Sc.  A  p.  146  ;  Bolaiid  v, 
Wlntman,  33  Ind.  64;  Wliitxnan  v. 
Meissner,  34  Ind.  487  ;  Afner.  Ins.  Co. 
p.  Pressell,  78  Ind.  442  ;  Fogg  v.  Griffin, 
2  Allen  (Mass.),  1 ;  Penn  Mut.  L.  Ins. 
Co.  I*.  Crane,  134  Mass.  56;  Upton  z?. 
Jackson,  4  lus.  L.J.  189  (Mich.);  City 
Bank  v.  Phillips,  22  Mo.  85  ;  Devendorf 
V.  Beardsley,  23  Barb.  (N. Y.)  656;  Jones 
t'.  Dana,  24  lb.  395  ;  Holbrook  i\  Wil- 
son, 4  Boa.  (N.  Y.)  64 ;  Lycoming  F. 
Ins.  Co.  V.  Woodworth,  83  Pa.  St.  223; 


Martin  v,  ^tna  L.  Ins  Co.,  4  Ins.  L.  J. 
899  (Tenn.);  Lycoming  F.  Ins.  Co.  j;. 
Wright,  56  Vt.  526. 

«  18  Kan.  300. 

»  100  Ind.  127. 

*  44  Mich.  324. 

*  Northw.  Mut.  L.  Ins.  Co.  v.  Roth, 
87  Pa.  St.  409. 

«  lb. 

'  McKenzie  v.  Planter's  Ins.  Co.,  9 
Heisk.  (Tenn.)  261.  Bee  Hart.  Steam 
Boiler  Ins.  Co.  v,  Cartier,  89  Mich.  41. 
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missible  to  show  the  representations  to  the  insured  were  fraudulenti 
and,  therefore,  unless  there  is  evidence  tending  to  show  the  state- 
ments made  to  other  people  were  false  or  fraudulent  such  represen- 
tations are  immaterial.' 

462.  Where  the  insured  makes  truthful  representations  to  the  in- 
surer's agent,  who  fraudulently  transcribes  them  incorrectly  in  the 
application,  which  the  insured  signs,  and  which  is  the  basis  of  the 
contract  upon  which  the  policy  is  issued,  on  the  theory  that  the 
fraudulent  misstatements  are  truthful  or  warranties,  it  has  been 
more  than  once  contended  that  the  insured  cannot  successfully 
maintain  an  action  on  a  policy,  by  alleging  that  he  had  stated  the 
truth,  and  offering  io  show  this  by  parol  evidence.*  Because  one 
of  the  elements  of  a  contract,  namely  mutuality,  is  wanting.  For 
first,  the  agent  did  not  intend  to  make  the  contract  the  insured  in- 
tended, but  did  intend  to  make  a  diiferent  contract  based  on  a  dif- 
ferent state  of  facts  ;  and  secondly,  the  insured  by  signing  the  ap- 
plication and  accepting  the  policy  accepts  the  agent's  form  of  con- 
tract, and  not  the  different  form  of  contract  the  insured  had  origi- 
nally intended.  The  insured  might  well  say  there  is  no  contract,  but 
he  cannot  logically  be  heard  to  say  there  is  a  contract;  for  how  can 
he  be  heard  to  say  the  instrument  he  sues  on  does  not  represent  the 
contract,  for  breach  of  which  he  claims  damages  ?  It  is  also  insisted 
that  the  equitable  principle  of  reformation  will  not  assist  the  insured, 
for  logically  a  contract  can  only  be  reformed  when  the  mistake  is 
mutual,  and  here  the  mistake,  if  any,  is  only  on  one  side.  Nor  can 
the  insured  be  helped  on  the  moral  ground  that  he  had  been  injured 
fraudulently,  for  he  is  guilty  of  supine  negligence  in  not  reading 
what  he  signed,  either  before  or  soon  after  he  signed  it.  Nor  can 
the  principle  of  estoppel  avail  the  insured  ;  for  though  the  insured 
might  be  estopped  from  setting  up  that  the  written  contract  he  sues 
on  does  not  represent  what  he  intended,  estoppel  cannot  be  invoked 
against  the  insurer  to  prevent  him  from  asserting  that  the  policy- 
represents  the  contract.  Nor  can  the  rule  that  a  principal  is  liable 
for  the  fraud  of  his  agent  assist  him,  for  if  the  principal  had  himself 
acted  instead  of  the  agent  the  insured  would  still  be  put  in  the  position 
of  suing  on  a  contract  which  the  other  party  never  intended  to  make. 

1  U.  S.  L.  Ins.  Co.  V.  Wright,  8  Ins.    Co.,  3  Allen  (Mass.).  ^69.    S<?e  Maasey 
L.  J.  169  (Oh.).  ('.  Penn  Mut.  L.  Ins.  Co.,  10  Ins.  L.  J. 

>  See  Tebbetts  v.  HamUton  Mut.  Ins.    82  (Pa.). 

420 


CHAP.  I.]  FRAUD.  [463. 

It  is  quite  true  that  the  fraud  may  make  the  agent,  or  the  principal 
if  he  concurs  in  it,  liable  in  an  action  founded  on  deceit,  or  that  the 
fraud  may  be  a  ground  of  rescission  or  avoidance,  but  it  is  incon- 
ceivable that  fraud  alone  can  create  a  contract.  Whatever  may 
be  the  force  of  the  above  reasoning,  on  some  ground  of  public  policy, 
possibly  to  protect  the  insured  when  he  cannot  protect  himself,  it 
has  been  frequently  decided  that  when  the  agent  fraudulently  tran- 
scribes the  statements  of  the  insured,  the  insurer  will  be  bound  by 
what  the  insured  really  said.  And  the  latter  may  show  by  parol 
evidence  what  he  did  say,  and  the  contract  will  be  assumed  to  be 
based  on  what  the  insured  said,  and  not  on  what  the  policy  dis* 
closed  it  to  be.* 

463.  The  agent,  to  bind  his  principal,  must  act  within  his  autho- 
rity in  making  the  fraudulent  misrepresentations,  for  if  he  was 
without  authority  to  make  representations  at  all,  the  representations 
lie  did  make  could  not  affect  his  principal,  for  the  insured  would  not 
be  entitled  to  rely  upon  them,*  though  Lycoming  F.  Ins.  Co.  ». 
Woodworth,*  may  possibly  be  considered  as  holding  a  contrary  view. 
Upon  this  principle  the  Courts,  which  hold  that  the  insurer  is  bound 
where  the  agent  has  fraudulently  transcribed  the  insured^s  truthful 
statement  in  the  application  signed  by  the  insured,  have  limited  the 
principle  to  cases  of  agents  armed  with  general  powers.^ 

t  See  Cook  r.  Lion  F.  Ina.  Co.,  67  Cal.  In«.  Co.,  128  Pa.  St.  553 ;  Fletcher  r. 

3(58;  Commer.  Un.  Assnr.  Co.  c.  State,  N.  Y.  L.  Ina.  Co.,  14  Fed.   R.   846  (K. 

113   Ind.    331 ;    Plicenix   Ins.    Co.    v.  D.  Mo.)  ;  Kedford  v.  Mut.  F.  Inn.  Co., 

fitark,     120    Ind.    444 ;     Hopkins     u.  38  U.  0.  Q.  B.  538. 

Hawk«^y«i  Ing.  Co.,  57  Iowa,  203 ;  Mo-  <  Burnes  v.  Peiinell,  2  H.  L.  C.  497  ; 

Arthur  r.  Home  L.  As^^ti,  73  Iowa,  330 ;  Partridge  p.  Albert  L.  ABSiir.  Co.,  16  So- 

Saliivan  i;.  Phoenix  Inn.  Co.,  34  Kan.  lie.  .K  199;  Pinehin  v.  Realm  liis.  Co., 

170;  Continental    Ins.  Co.    r.   Pearoe,  cited    in    Porter    on    Insurance,    436; 

39  Kan.  396;  Temmink  d.  Metropolitan  Hackney  v.  Allegheny   Co.  Mut.    Ins. 

L.  Ins.  Co.,   72  Mich.  388;    Rivara  o.  Co.,  4  Pa.  St.  185. 

Queen's  Ins.  Co.,  62  Miss.  720 ;    Grat-  »  83  Pa.  St.  223. 

tan  r.  Metropolitan  L.  lus.  Co.,  92  I^.  *  Ryan  <;.  World  Mnt.  L.  Ins.  Co.,  41 

Y.  274  :  Mass.  L.  Ins.  Co.  r.  Eshelman,  Conn.  166;  Mensing  ?;•  Amer.  Ins.  Co., 

30  Oh.  St.  647  ;    Cheever  r.  CJu.  Cent.  36  Mo.  Ap.  6<i2;  Sykora  v.  Ins.  Co.,  2 

L.  Ins.   Co.,  5  Ins.   L.  J.    159  (Oh.);  Bull  (Oh.),  223;  N.  Y.  L.  Ins.  Co.  r. 

Cumberland  Val.  Mut.  Protective  Ins.  Fletcher,  117  U.  S.  519,  reversing  the 

Co.  t\   Schell,   29  Pa.   St.   31;    Eileu-  same  casein  13 Fed.  R.  526 (E.  D.  Mo.)  ; 

berger  r.  Protective  Mut.  F.  InM.  Co.,  89  Lee  r.  Guardian  L.  Ins  Co.,  5  Big.  L.  k 

Pa.  St.  464 ;  Schwarzbaeh  v.  Protec.  Un.,  A.  Cas.  18  (D.  Cal.). 
25  W.  Va.  622;  Kisterv.  Lebanon  Mut. 
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464.  Where  one  is  induced  to  insure  on  the  faith  and  represen- 
tations of  a  holder  of  illegal  shares  of  stock  of  a  companj,  being 
an  over-issue,  the  remedy  of  the  insured  is  in  Case  against  the  sub- 
scriber.* 

4G5.  It  has  been  held  that  one  neither  insured  nor  beneficiary 
cannot  set  up  the  insurer's  fraud,  though  he  has  caused  the  insur- 
ance to  be  effected  and  paid  the  premiums.*  But  the  fraud  of  a 
former  beneficiary,  in  concert  with  an  officer  of  the  company,  in 
preventing  a  change  of  a  beneficiary's  name  in  a  certificate,  when 
the  member  has  taken  all  the  necessary  steps  to  efiect  the  change, 
will  not  affect  the  second  beneficiary  because  of  irregularities  in  the 
change.* 

The  insured  must  return  money  paid  under  an  adjustment  which 
he  claims  was  fraudulent.^  In  Kellner  v.  Mut.  L.  Ins.  Co.,*  it  was 
held  that  the  insured  could  not  rescind  for  fraud  after  a  life  insur- 
ance on  the  endowment  plan  had  been  carried  for  ten  years. 

Division  IV, — Fraud  by  the  Insured  on  Third  Parties. 

466.  An  assignment  of  a  wife's  policy  procured  by  the  husband's 
coercion  is  void.  It  is  difficult  to  define  what  coercion  is.  Mere 
persuasion  and  ordinary  marital  influence  are  not  fraudulent.*  But 
where  there  are  threats,  and  the  wife  is  put  in  bodily  fear,  this 
would  constitute  coercion.'  Where  a  creditor  took  a  policy  assigned 
by  the  wife  under  coercion  on  the  part  of  her  husband,  of  which  the 
creditor  was  ignorant,  as  collateral  security  for  a.debt,  the  assignee 
was  held  not  an  innocent  holder  for  value.*  Where  a  wife,  through 
coercion,  assigns  a  policy  to  her  husband's  creditor  it  was  held  that 
she  can  testify  in  a  suit  by  her  against  the  creditor  after  her  hus- 
band's death,  as  the  title  was  not  derived  by  the  creditor  from  the  de- 
ceased, but  from  her,  since  the  policy  was  hers  and  by  her  assigned 
for  her  husband's  debt.*     But  it  has  been  held  that  a  wife  may 

>  Clark  r.  Tomer,  73  Ga.  1.  .*  Cono.  Mul.  L.  Ins.  Co.  v.  Rjaa,  S 

s  N.  Amer.  L.  Ins.  Co.  v.  Wilson,  111  Mo.  Ap.  535. 

MasB.  542 ;  U.  S.  L.  Ins.  Co.  v.  Wright,  ^  Barry  v.  Eqnit.  L.  Assur.  Soc.,  59 

8  Ins.  L.  J.  169  (Oh.).  N.  Y.  587  ;  Eadi«  v.  Slimmou,  26  N.  Y. 

3  Marsh    v.    Supreme    Council,    149  9;  Fowler  ».  Butterly,  12  J.  &  S.(N. 

Mass.  512.  Y.)  14S. 

*  Potter  v.  Monmouth  Mat.  F.  Ins.  *  Barrj  r.  Equit.  L.  A&sur.  Soc.,  59 

Co.,  63  Me.  440.  N.  Y.  587. 

»  43  Fed.  R.  623  (D.  N.  J.).  «  lb. 

422 


OHAP.  I.]  FRAUD.  [469. 

legally  cajole  her  husband  into  insuring  and  giving  herself  a  policy 
of  insurance.* 

467.  Sales  of  life  policies  by  the  insured  have  been  set  aside  for 
fraudulent  misrepresentation  or  concealment  on  the  part  of  the  buyer 
or  seller.  Thus  where  the  defendant,  learning  that  the  life  named 
in  the  policy  was  very  ill,  treated  for  it  with  the  plaintiff  the  holder 
of  the  policy,  for  a  small  sum,  representing  its  value  to  be  what  it 
might  have  been  had  the  life  been  in  good  health,  the  Court  set  the 
transaction  aside.'  But  the  sale  by  an  auctioneer  of  a  policy  on  the 
life  of  a  third  party  was  held  not  voidable  for  fraud,  merely  because 
the  auctioneer  did  not  state  that  the  vendor  had  only  a  redeemable 
interest  in  the  life,  which  was  afterwards  redeemed,  the  practice  of 
the  insurance  oflSce  being  to  pay  on  such  policies  without  in- 
quiring into  the  continuance  of  interest,  and  there  had  been  no 
improper  concealment.*  In  Scott  v.  Roose,*  the  defendant's  clerk 
insured  his  own  life,  the  policy  stipulating  that  only  one  who  had 
an  interest  could  insure.  Shortly  afterwards  he  assigned  it  to 
the  defendant,  in  consideration  of  the  latter  increasing  his  salary 
and  paying  the  expenses  of  the  insurance.  Three  weeks  later, 
without  sufficient  cause  the. clerk  was  dismissed,  and  the  money  was 
paid  into  Court  by  the  insurance  office.  The  clerk's  executors  filed  a 
bill  against  the  defendant  to  set  the  assignment  aside  as  fraudulent, 
and  the  prayer  of  the  bill  was  allowed. 

468.  A  policy  of  fire  insurance,  as  has  been  stated,'  is  not  an 
incident  of  the  property  ;  and  where  property  is  conveyed  to  a  wife 
in  order  to  defraud  the  husband's  creditors,  and  she  insures,  the 
policy  will  not  go  to  the  creditors  as  proceeds  from  the  subject- 
matter,  nor  on  a  loss  will  the  money  stand  in  lieu  of  the 
property.* 

469.  Policies  of  life  insurance  are,  since  the  Act  of  1  and  2 
Vict.,  c.  110,  s.  12,  within  the  Statute  of  13  Elizabeth,  c.  5,  as  to 
Fraudulent  Conveyances,  being  securities  for  money. ^  And  also 
within  the  Mississippi   Statute.*     Though  they  are  not  "goods  and 

1  Pingree  v,  Jones,  80  III.  177.  <  See  MoLean  v.  Hess,  106  Iiid.  555  ; 

'  Jones  V.  Keene,  2  M.  &  R.  348.   See  Lerow  i>.  Wilmarth,  9  Allen  (Mass.), 

Siokoe  V.  Cowan,  29  Beav.  637.  362 ;  Bernheim  v.  Beer,  56  Miss.  149. 

*  Barber  v.  Morris,  1  M.  &.  R.  62.  »  Stokoe  v.  Cowan,   29   Beav.    637; 

*  3  Ir.  Bq.  170.  Elliott's  Appeal,  50  Pa.  St.  75. 

»  §  202.  •  Catohings  v,  Manlove,  39  Miss.  655. 

423 


470.]  AVOIDANCE   OF  THE   CONTRACT.  [bOOK  III. 

chattels"  within  the  Revised  Statutes  of  1874/  of  Illinois.*  And 
it  may  perhaps  be  laid  down  as  a  very  prevalent,  if  not  general, 
rule  that  a  voluntary  assignment  of  a  life  policy  by  an  insolvent, 
unless  some  Statute  permits  it,'  is  avoidable  as  to  creditors.  In 
England,  Canada,  and  in  most  of  the  United  States,  statutes  exist 
upon  the  subject  which  define  the  rights  of  creditors  in  life  policies, 
taken  for  or  assigned  to  third  parties,  and  the  law  of  each  Common- 
wealth will  be  separately  considered. 

470.  It  has  been  held  in  England,  that  a  contract  by  which  money 
should  go  to  the  insured's  children  in  case  he  should  make  no  ap- 
pointment was  valid,  though  it  was  a  withdrawing  of  money  from 
the  payment  of  debts.*  In  the  case  in  which  this  point  was  decided 
there  were  no  debts,  and  the  claimants  were  legatees  under  a  will. 

The  English  Married  Woman's  Act  of  187C*  allowed  a  married 
woman  to  insure,  and  provided  that  a  policy  by  her  husband  on  his 
life  expressed  upon  the  face  of  it  to  be  for  the  benefit  of  his  wife, 
or  of  his  wife  and  children,  or  any  of  them,  should  enure  and  be 
deemed  a  trust,  etc.,  freed  from  his  creditors.  Where  a  husband 
insured  and  paid  one  premium  before  the  passage  of  this  Act,  and 
after  its  passage  exchanged  the  policy  for  one  to  his  wife's  separate 
use  if  she  survived,  but  to  him  if  he  did,  it  was  held  that  the  policy 
was  within  the  Act,*  though  he  was  then  embarrassed.  And  where 
the  agent  who  bad  the  instructions  and  received  the  first  premiu^^^ 
on  a  policy  intended  by  the  husband  to  be  for  his  wife  within  ^be 
Act  absconded  and  died,  and  the  husband  died  insolvent,  without 
leaving  instructions  with  the  company,  and  the  company  after  his 
death  prepared  a  policy,  antedating  it  as  before  his  death,  asking  in- 
structions of  the  Court  to  whom  to  give  it,  it  was  held  that  evidence 
of  the  husband's  intentions  was  admissible ;  that  the  policy  issued 
by  the  company  must  be  annulled,  and  a  new  one  modelled  for  the 
widow,  in  accordance  with  the  insured's  intentions.^  Under  this 
Act  the  policy  would  belong  to  the  wife,  though  premiums  paid  after 
the  insolvency  could  be  recovered  back  by  the  creditors.* 

*  C.  68,  s.  9.  contains  a  somewhat  similar  provision 
s  Cole  V.  Marple,  98  111.  58.                     as  to  a  wife^s  policy. 

>  lb. ;  Catchings  v.  Manlove,  39  Miss.         «  Holt  r.  Everall,  2  Ch.  D.  26((. 
655  ;  Elliott's  Ap.,  50  Pa.  St.  75.  »  Newman  w.  Belsten,  76  L.  T.  <>•  *' 

*  Davies  w.  Davies  [1892],  3  Ch.  63.     228. 

»  33  &  34  Vict.,  c.  93,  s.  10,  repealed        "  Holt  v.  Kverall,  2  Ch.  D.  'M- 
bj  the  Act  of  1882,  which,  however, 
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471.  In  Alabama,  the  Code^  allows  the  wife,  in  her  own  name,  or 
in  the  name  of  any  third  person  with  his  assent  as  trustee,  to  ip- 
sure  the  life  of  her  husband,  and  the  proceeds  of  the  policy  are  freed 
from  the  claims  of  his  creditors  when  the  annual  premiums  do  not 
exceed  $500.*  The  Act  is  to  be  liberally  construed,  and  a  policy 
taken  by  the  wife  and  paid  for  by  the  husband,  or  one  taken  by 
him  without  her  knowledge  for  her  benefit  is  within  it.*  The 
children  may  be  beneficiaries  to  the  same  extent,  but  this  does  not 
permit  a  gift  of  such  policy  by  an  insolvent  for  one  of  several 
children.*  By  the  later  Code*  the  husband  may  take  out  in  the  same 
amount  a  policy  payable  to  his  wife,  and,  on  her  predeceasing  him, 
to  her  children.*  But  such  a  policy,  payable  in  the  event  of  her 
predecease  to  her  heirs,  etc.,  in  the  event  of  her  prior  decease 
would  not  vest  any  interest  in  the  children  which  would  prevail 
against  the  husband's  creditors.^  A  policy  by  the  husband  payable 
to  the  wife,  her  heirs,  etc.,  in  the  event  of  her  husband's  death,  but 
to  him  if  he  lived  a  stated  number  of  years,  can  be  set  aside  by 
creditors  as  not  within  the  Act.*  In  California,  the  Statute  provides 
that  a  life  policy  is  not  subject  to  the  process  of  creditors  when  the 
annual  premium  is  not  in  excess  of  §500,*  and  an  endowment  policy 
18  within  the  Act.'®  In  Connecticut,  it  was  held  that  as  a  general  rule 
it  is  a  fraud  for  an  insolvent,  however  innocently,  to  assign  a  like 
policy  to  his  wife."  The  Florida  Act  provides  that  the  policy  shall 
enure  to  the  persons  for  whom  it  is  taken,  free  from  the  insured's 
creditors,  unless  it  is  stated  to  be  for  creditors,  and  a  mere  direction 
on  the  policy  taken  out  by  the  insured  for  himself,  his  heirs,  etc.,  to 
pay  to  a  beneficiary  is  sufficient."  And  a  policy  by  the  insured 
"  for  the  benefit  of  the  estate  of  the  insured"  was  held  to  be  within 
the  Act." 

»  8.  2733.  JO  lb. 

*  Felrath  u.  Schonfield,  76  Ala.  199.  "  Barbour  v.  Conn.  Mut.  L.  Ins.  Co., 
»  lb.                                                             61  Conn.  240. 

*  Fearn  r.  Ward,  65  Ala.  33 ;  80  lb.        «  Eppinger  v.  Canepa,  20  Fla.  262. 
555.  See  also  May  v.  May,  19  lb.  373  ;  Re 

s  Code   1876,   8.   2733-4,    and   Code  Bear  &  Steinberg,  11   Nat.  Bank.  Reg. 

18S6,  8.  2356.  46   (S.    D.    Miss.)  ;    Trough's  Est.,   8 

«  Tompkins  v.  Levy,  87  Ala.  263.  Phila.  214  ;  Ex  parte  Spiers,  9  L.  Can. 

»  lb.  R.  450. 

■  lb.  "  Pace  17.  Pace,  19  Fla.  438. 

*  Briggs  V.  MoCuUoagh,  36  Cal.  542. 
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472.  In  Illinois,  the  wife  is  entitled  under  the  statute*  to  a  policy 
taken  for  her  benefit  exempt  from  creditor's  claims,  provided  where 
the  premiums  are  paid  by  one  to  defraud  his  creditors,  '^  an  amount 
equal  to  the  premium  so  paid,  with  interest  thereon,  shall  enure  to 
the  benefit  of  said  creditors,"  subject,  however,  to  the  Statute  of 
Limitations,  which  is  five  years.  Therefore,  an  assignment  by  an 
insolvent  of  a  policy  taken  out  by  himself  on  his  own  life  to  his  wife 
is  valid,  and  the  creditor  can  only  recover  the  premiums  paid  during 
the  five  years  prior  to  the  legal  proceedings.*  In  Indiana,  while 
doubting  whether  creditors  were  entitled  to  any  proceeds  of  a  policy 
of  an  insolvent  taken  as  a  provision  for  his  family,  which  was  reason- 
able in  amount,  the  Court  said,  in  any  event  the  creditor's  claim 
would  be  restricted  to  the  aggregate  amount  of  the  premiums  paid 
by  the  insolvent.*  In  Kentucky,  apparently  at  the  common  law,  a 
man  may  provide  up  to  a  reasonable  amount  for  his  children  by  life 
insurance,  which  his  creditors  cannot  touch,  and  since  the  Act  of 
1870  he  may  pay  an  annual  premium  of  $400,  as  it  allows  him  to  in- 
sure for  this  object,  and  does  not  limit  the  premium.^  A  policy  for 
the  wife's  benefit,  issued  prior  to  the  Act  and  falling  due  after- 
wards, was  held  within  its  scope,  except  as  respects  the  premiums 
paid  by  the  insolvent  prior  to  the  Act,  on  the  ground  that  life  poli- 
cies are  kept  in  force  from  year  to  year  at  the  will  of  the  insured, 
and  are  annually  renewed,  and  as  the  insured  might  have  lapsed 
the  policy  and  taken  out  a  fresh  one  under  the  Act,  the  same  result 
would  be  reached  by  keeping  up  the  one  issued  before  the  Act.* 
The  policyholder's  interest  in  the  Kentucky  Masonic  Life  Insurance 
Company  is  by  the  statute*  freed  from  his  debts,  but  the  money 
payable  to  the  representatives  is  not.^ 

473.  By  the  Maine  Act,"  the  insured,  if  insolvent,  can  only  will 
the  policy  where  there  are  a  wife  and  children,  otherwise  it  is  assets 
for  debts.*  In  Maryland,  a  voluntary  assignment  by  one  to  his  wife 
and  children,  free  from  his  creditors'  claims,  is  good  under  the  Act 

1  R.  S.  1874,  c.  73,  s.  54.  >  Thompson    v.    Cundiff,    11    Bush 

«  Cole  V.  Marple,  98  111.  58.  (Ky.),  567. 

'  Pence  t;.  Makepeace,  65  Ind.  345.  <  Dec.  18th,  1867. 

See  also  Johnson   v,   Alexander,   125  '  Geiger  v.  McLin,  78  Kj.  232. 

Ind.  575.  »  R.  3-  c.  75,  s.  10. 

*  Stokes   V.    Coffejr,  8  Bash  (Ky.),  •  Hathaway  i^.  SherinAU,  61  Me.  466. 
533 ;  Thompson  v.  Cundiff,  11  lb.  567. 
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of  1878,  c.  200,  though  the  assignor  was  embarrassed  at  the  time 
of  the  assignment.^  In  Massachusetts,  the  statute'  provides  for 
a  married  woman's  policy,  but  if  the  premium  is  paid  by  a  person 
with  intent  to  defraud  his  creditors,  '^  an  amount  equal  to  the  pre- 
mium so  paid,  with  interest  thereon,  shall  enure  to  the  benefit  of 
his  creditors,  subject,  however,  to  the  Statute  of  Limitations  ;"  and 
it  was  held,  even  where  the  husband  and  wife  combine  to  cheat  the 
creditors,'  only  the  premiums  with  interest  can  be  recovered  by 
them.*  In  Michigan,  under  the  Act  of  1878,  c.  34,  §§  368,  369, 
the  creditors  are  not  entitled  to  the  money  in  certain  beneficial 
societies  unless  in  excess  of  five  thousand  dollars.*  And  apparently 
a  policy  taken  by  the  insured  and  made  payable  to  himself,  etc., 
and  assigned  later  to  his  wife  or  children,  will  not  be  freed  from 
creditors,  though  it  would  have  been  had  it  been  originally  taken 
for  them.*  The  Code  of  Mississippi  provides  that  "  the  amount  of 
any  life  insurance  policy  not  exceeding  ten  thousand  dollars  upon 
any  life  shall  enure  to  the  party  or  parties  named  as  beneficiaries 
thereof,  freed  from  all  liability  for  the  debt  of  the  person  paying 
the  premiums  thereon  ;"  but  it  has  been  held,  if  the  beneficiary  pays 
the  premiums  he  cannot  claim  the  exemption,  as  the  Code  means 
another  than  the  beneficiary.'  In  Missouri,  an  insolvent  may,  by 
the  statute,  pay  an  annual  premium  for  a  wife's  policy  up  to  $300,* 
but  the  policy  is  not  free  from  creditors  when  the  annual  premium 
exceeds  that  amount.*  And  if  while  solvent  he  insure  in  a  greater 
amount  and  keep  up  the  policy  while  insolvent,  the  proceeds  of  the 
policy  shall  be  divided  between  the  widow  and  creditors  in  the  pro- 
portion as  the  premiums  paid  while  solvent  bear  to  those  paid  while 
insolvent."  In  the  Federal  Court  for  the  Eastern  District  of  Mis- 
souri, a  different  rule  was  stated,  and  it  was  apparently  decided  that 
ooly  the  proceeds  of  the  policy  which  were  produced  by  premiums 
in  excess  of  $300  annually  should  go  to  his  estate  or  creditors.^^ 

>  Elliott   r.    Bryan,    64    Md.    368  ;  ^  Yale  t^.  McLaorin,  66  Miss.  461. 

Earushaw  r.  Stewart,  lb.  513.  «  PuUia  v.  Robiaon,  73  Mo.  201,  re- 

'  Pub.  Sts.,  c.  119,  g.  167.  versing  a.  c.  5  Mo.  Ap.  548.      See  also 

'  Ingles  V.  New  Eng.  Mut.   L.  Ins.  Cliarter  Oak.  L.  Ins.  Co.  v.  Brant,  47 

Co.,  15  Ins.  L.  J.  557  (Mass.).  Mo.  419. 

*  Brown  v.  Balfonr,  46  Minn.  68.  *  lb. 

^  Ionia  Co.  Sav.  Bk.  i\  McLean,  84  ^^  lb. 

Mich.  626.  "  Re  Yeager,  5  Ins.  L.  J.  238  (K.  D. 

«  1880,  B.  1261.  Mo.). 
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In  a  wife's  policy  the  life  need  not  be  the  husband,^  and  it  has  been 
held  by  the  Federal  Court,  if  an  assignment  of  a  policy  for  the  'wife, 
in  which  the  wife  has  joined  the  husband,  is  set  aside  by  the  Federal 
Court,  sitting  in  bankruptcy,  her  rights  reattach  as  before  tie 
assignment.*  In  New  Hampshire,  the  ordinary  contract  of  menobcr- 
ship  in  a  mutual  benefit  association  is  a  life  insurance,  within  tk 
General  Laws,  c.  175,  and  on  the  insolvency  of  the  estate  of  the 
deceased  does  not  subject  the  proceeds  of  the  insurance  to  tl^e  in- 
sured's debts.* 

474.  The  New  York  Statutes  allow  the  husband  to  pay  annually 
for  insurance  for  his  wife,  exempt  from  his  debts,  $500,  and.     pro- 
vide that  the  excess  of  premium  over  that  sum,  with  interest^   shall 
enure  to  the  benefit  of  the  creditors  ;  but  if  after  the  contracting  of 
a  debt  the  premium  does  not  exceed  that  amount,  though  before  the 
debt  it  did,  the  creditor  can  acquire  no  lien.*    The  interest     of  a 
creditor  in  such  a  policy,  where  the  debtor  husband  pays  over  $oOO 
per  annum,  may  in  equity  be  impressed  on  the  contract  before    the 
death,  and  the  wife  and  her  husband  may  be  enjoined  from    trans- 
ferring except  to  preserve  it,  and  a  like  judgment  may  be  rencl^*^ 
as  to  the  future   contingent  rights  of  children.*      And  serrt^^ 
creditor,  after  an  adjudication  as  to  his  rights,  might  keep  o*»     ^ 
the  policy  himself  on   general   equitable   principles.*      The    C^A/fi 
Statute  allows  a  man  to  insure,  for  his  widow  or  children,  ^Xei^ 
from  creditors,  up  to  an  annual  premium  of  $150 ;  and  in  case  of  ^ 
excess  the  insured's  representatives  shall  be  paid  so  much  of  the 
proceeds  of  the  policy  as  $150  shall  bear  to  the  whole  annual  pre. 
mium.^     And  this  applies  to  companies  organized  outside  of  Ohio.* 
The  wife  also  in  Ohio,  is  permitted  by  statute  to  insure  out  of  her 
separate  estate  for  her  own  benefit,  as  well  as  the  husband  for  her 
benefit,  and  in  the  first  case  she  can  name  what  amount  she  pleases. 
Where  the  husband  signed  the  application  in  his  own  name,  but 

1  Re  Y«ager,  6  Ins.  L.  J.  238  (E.  D.     Y.),    244.     See    also    Keller   v,   >Vir 
Mo.).  Kng.  Mut.  L.  Ins.  Co.,  14  lua.  L.  J.  310 

2  lb.  (N.  Y.). 

s  Mt*llow8  V.  Mellows,  61  N.  H.  137;  «  Stokes  v,  Araerman,  121  N.  Y.  337. 

Smith  V.  Billiard,  lb.  381 .  ''  CroPB  t;.  Armstrong,  44  Oh.  Si.  613. 

♦  Baron  v.  Brummer,  100  N.  Y.  372.  See  Child    v.   Graham,  7  Bull.  (OK.) 

s  Stokes  t;.  Amerman,   121    lb.  337.  43. 

See  Masten  v»  Amermau,  51  Hun  (N.  •  Cross  v,  Armstrong,  44  Oh.  St  613. 
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acted  in  the  transaction  as  his  wife's  agent,  it  was  held  to  be  her 
policy.* 

In  Ohio,  the  husband's  creditors  are  entitled,  under  a  policy  taken 
by  a  married  woman  on  her  husband's  life,  payable  to  herself,  only 
to  the  value  of  an  excess  over  a  certain  amount  of  premiums  ;  but 
under  a  policy  taken  by  the  husband  and  payable  to  his  wife  they 
are  entitled  to  the  insurance  money  beyond  a  certain  sum.  And  a 
policy  purporting  to  have  been  taken  by  a  married  woman  on  her 
husband's  life,  payable  to  herself,  but  to  her  children  if  she  pre- 
deceased them,  \9,  prima  fade  ^  the  sole  property  of  the  wife  ;  and,  in 
order  to  recover  at  all  in  such  a  case  the  creditors  must  show  an 
insolvency  at  the  husband's  decease,  and  that  some  of  the  premiums 
were  paid  in  fraud  of  creditors.* 

In  Pennsylvania,  before  the  Act  of  April  15,  1868,  s.  1,*  an 
assignment  of  a  policy  by  an  insolvent  was  voidable.*  Though  a 
policy  taken  without  fraud  directly  for  the  insured's  wife  could 
not  be  set  aside  by  creditors.*  And  if  the  assignment  of  a 
policy  was  made  while  solvent,  the  creditors  would  only  be  entitled 
to  the  premiums  paid  while  insolvent.*  By  virtue  of  the  Act  a  bond 
fide  assignment  to  a  wife  is  freed  from  creditors'  claims.'  And 
under  the  Act,  if  one  provides  for  his  family  or  dependent  relatives, 
by  taking  out  a  policy  directly  for  them  in  their  name,  the  title  to 
it  which  is  vested  in  such  beneficiaries,  is  good  notwithstanding 
the  claims  of  the  creditors  of  the  insured,  and  the  question  of  the 
good  faith  or  fraud  of  the  insured  cannot  arise  in  such  a  case.^  But 
if  he  takes  out  a  policy  to  himself  and  assigns  it  to  his  wife,  etc., 
afterwards  the  bona  fides  can  be  inquired  into.'  Though  the  mere 
fact  of  insolvency  does  not  necessarily  show  want  of  bona  fides 
within  the  meaning  of  the  Act.*®     In  Tennessee,  under  the  Code,"  a 

^  Jacob  V.  Conn.  L.  Ina.   Co.,  1  Cin.  free  and  clear  from  all  claims  of  ths 

S.  C.  R.  (Oh.)  519.  creditors  of  such  person. "—P.  L.  1868, 

>  Weber  v.  Pazton,  48  Oh.  St.  266.  page  103. 

'  *'A1I  policies  of  insurance  or  annui-        *  Elliott's  Ap.,  50  Pa.  St.  75. 
ties  on  the  life  of  any  person,  which         ^  lb.  SeeMcCutcheou's  Ap.,99Ib.  133. 
may  hereafter  mature,  and  which  have        *  Trough's  Est.  8Phila.  214. 
been  or  shall  be  taken  out  for  the  bene-        "^  McCutcheon's  Ap.,  99  Pa.  St.  133. 
fit  of,  or  bond  Jide  assigned  to  the  wife         *  lb. 
or  children  or  any  relative  dependent        'lb. 
upon  such  person,  shall  be  vested  in       ^^  lb. 
^iichwife  or  children,  or  other  relative,        *>  New  Code  Uec.  3135. 
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policy  payable  to  the  wife  and  children  is  free  from  the  insured's 
debts.^  And  so  is  a  policy  taken  by  the  insured  and  assigned  to 
his  wife  and  children.*  And  a  policy  taken  to  the  insured,  to 
executors,  etc.,  goes  to  his  family  against  the  creditors  if  he  dies 
intestate.*  But  a  policy  issued  to  a  man  for  the  benefit  of  l>w 
creditors,  and  the  balance,  if  any,  made  payable  to  his  wido^iv,  'was 
held  not  a  wife's  policy  under  the  Code.*  By  the  Federal  la*^ 
payments  by  a  married  insolvent,  to  keep  on  foot  a  policy  fV>r  liis 
wife,  which  she  had  taken  for  herself  and  children,  is  not  f^r  st  a 
fraudulent  transfer  within  the  Act  of  13  Eliz.  c.  5.* 

475.  In  Ontario,  a  bachelor  effecting  life  policies  cannot  stil^se- 
quently,  on  his  marriage,  withdraw  them  from  his  creditors'  clai™!* 
by  any  indorsements,  declarations,  etc.;  for  he  was  not  at  the  \&sm 
of  policy  a  "married  man"  within  the  exception  in  47  Vict.,  c  ^0, 
sec.  2.«  In  Lower  Canada,  by  the  Act  of  29  Vict.,  c.  17,  polic'«8 
for  the  benefit  of  wives  on  their  husbands'  lives,  whether  taken  or 
indorsed  to  them,  are  freed  from  the  husband's  debts.^ 

476.  While  the  beneficiaries  of  life  policies  are  entitled,  ^*^    ^ 
certain  restrictions,  to  their  proceeds,  freed  from  the  claims  of  <^^ 
iters,  there  is,  as  a  general  rule,  no  exemption  in  respect   of  tA( 
creditors  of  the  beneficiary .•     Thus,  in  New  York,  the  insui^j^jj 
money  deposited  by  the  widow  in  a  bank  was  held  assets  for  h^^ 
debts.*    Though  it  was  held,  where  the  policy  was  for  the  wife  an(f 
children,  the  policy  money  received  could  not  be  attacked  by  her 
creditors.'®     And  it  has  been  held  that  the  wife's  creditors  cannot 
attack  an  assignment  by  her  to  her  children  of  a  life  policy  which 
was  made  payable  for  her  sole  use,  if  living,  and  if  not,  for  the  benefit 

of  her  children.*^     But  as  a  married  woman  may  under  the  statutes 

J  Gosling  V.  Caldwell,  1  Lea(Teun.),         '  Vilbon  v,  Maraoain.  18  1-  C^n.i. 

454;    Harvey    i-.    Harrison,   89   Tenn.  249. 

470.  8  See  Smedley  r.  Felt,  43  lowa,6»"; 

«  lb.  Norris  r.  Maes.  Mut.  L.  Ins-    C«.,^^^ 

»  Williama   r.   Corson,  2  Tenn.  Ch.  Mass.  294;  Crosby  v,  Stepha-«.  S^Buiv 

269.  (N.  Y.),  478. 

*  Gwynne  v,  Estes,  14  Lea  (Tenn.),         ®  Crosby  v,  Stephan,  sufntM^  %i  v  \ 
662.                                                                     w  Leonard  r.  Clinton,  26  Hva«»    <N-^-)' 

*  Central   Bk.    r.   Hume,   128    U.  S.     288. 

195.  "  Smillie  r.  Quinn,  90  N.  ^  -    '^^ 

6  Toronto  Gen.  Trusts  Co.  r.  Sewell, 
17  Oni.  R.  442. 
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be  the  assignee  of  a  life  policy  of  her  husband,  payable  to  his  rep- 
resentatives, she  cannot  assign  it  in  fraud  of  her  creditors.^  In 
Massachusetts,  where  under  the  statute'  a  life  policy  by  the  husband 
for  the  benefit  of  his  wife,  enures  to  her  separate  use  and  that  of 
her  children,  independently  of  her  husband  or  his  creditors,  her 
interest  after  her  husband's  death  during  her  lifetime  is  attachable, 
as  by  the  Act  the  interest  goes  first  to  her,  which  she  may  transmit 
to  her  children,  and  during  her  lifetime  the  children  have  no  inter- 
est.' But  in  Kentucky,  it  was  held  that  an  insurance  in  a  society 
of  that  State  for  the  benefit  of  the  families  of  the  insured  was 
intended  by  the  Act  for  the  whole  family,  though  payable  to  the  wife, 
and  that  therefore  she  held  it  for  the  whole  family  as  trustee,  freed 
from  her  debts.*  In  Iowa,  where  all  the  other  heirs  united  in  an 
assignment  of  a  policy,  taken  by  the  husband  for  his  wife  who  had 
died,  to  the  insured's  son,  who  subsequently  died,  and  his  admin- 
istrator exchanged  the  original  for  a  paid-up  policy,  it  was  held  that 
the  policy  money  was  an  asset  for  the  son's  debts.*  But  where  the 
charter  empowers  the  insured,  with  the  consent  of  the  society  and 
of  the  wife,  to  change  the  beneficiary,  such  change  is  not  considered 
as  a  fraud  on  the  wife's  creditors,  as  she  had  no  vested  interest  in 
the  fund.*  In  Lower  Canada,  policies  for  or  indorsed  to  the  wife 
are  exempt  from  her  creditors  by  the  Act  of  29  Vict.,  c.  17.^ 

477.  A  voidable  assignment  may  be  set  aside  by  creditors.*  But 
they  should  proceed  in  the  regular  way,  as  by  a  bill  in  equity  ;  and 
it  was  held  in  New  York,  that  a  creditor  cannot,  on  the  allegation 
of  fraud,  compel  an  administrator,  who  was  the  beneficiary  of  the 
insured,  to  give  security  in  the  Surrogate  Court.*  But  in  New 
York,  a  judgment  creditor,  after  the  return  of  an  unsatisfied  execu- 
tion, may  bring  an  action  to  set  aside  a  fraudulent  assignment,  after 
a  general  assignment."  In  New  York,  a  creditor  could  not  attack 
an  assignment  of  a  wife's  policy  taken  under  the  Act  of  1840,  on 
the  ground  that  it  was  not  assignable."    In  Pennsylvania,  where  A., 

>  Leonard  r.  Clinton,  26  Hun  (N.  Y.),  '  Vilbon  i\  Marsouin,  18  L.  Can.  J. 

288.  249. 

2  Gen.  Sta.,  c.  58,  s.  62.  8  McCord  i;.  Noyes,  3  Bradf.  (N.  Y.) 

*  Norrifl  v.  Mass.  Mat.  L.  Ins.  Co.,  139. 
131  Mass.  294.  s  lb. 

*  Schillinger  p.  Boes,  85  Ky.  357.  »  Leonard  t;.  Clinton,  26  Hun  (N.Y.), 
»  Murray  p.  Wells,  53  Iowa,  256.           288. 

<  Schillinger  r.  Boes,  supra.  ^^  Smillie  v,  Quinn,  90  N.  Y.  492. 
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who  had  taken  out  a  policy  payable  to  his  wife,  on  becoming  insol- 
vent induced  her  by  coercion  to  assign  it  to  B.  for  an  antecedent 
debt,  and  B.  was  active  in  getting  other  creditors  to  sign  a  compro- 
mise, without  mentioning  anything  about  the  policy,  it  was  held,  in 
a  contest  between  A.'s  widow  and  B.  for  the  policy,  that  B.'s  con- 
cealment was  immaterial,  in  the  absence  of  other  creditors  attacking 
the  assignment.* 

478.  If  the  policy  is.  in  excess  of  what  the  statute  allows,  this 
could  not  be  set  up  by  the  insurer  as  being  in  fraud  of  creditors.* 
Nor  could  the  husband's  administrator  set  it  up.*  Fraud  must  be 
averred  and  proved  in  order  to  set  aside  the  assignment  of  a  policy,* 
and  it  has  been  held  that  a  voluntary  assignment  by  an  insolvent  is 
ipso  facto  fraudulent  as  to  his  creditors.'  Where  a  creditor  files  a 
bill  to  get  the  avails  of  a  policy  which  has  been  kept  up  in  fraud  as 
to  him,  he  may  show  circumstantially  who  paid  the  premium,  with- 
out showing  how  the  debtor  derived  the  money  therefor.* 

479.  By  the  Statute  of  Elizabeth  and  similar  Acts,  a  preference 
in  favor  of  special  creditors  is  not  void.^  And  a  life  insurance 
policy  may,  therefore,  be  assigned  bond  fide  to  secure  the  debt.' 
But  where  the  insured  was  indebted  as  executor  to  his  deceased 
father's  estate,  which  had  been  bequeathed  to  the  insured  and  his 
wife,  who  had  bequeathed  her  share  to  their  child,  it  was  held  the 
child  was  not  a  direct  creditor  of  her  father.*  And  where  there 
was  an  assignment  of  a  life  policy  by  a  debtor  to  a  creditor  as  secu- 
rity, by  which  the  creditor  was  constituted,  after  payment  of  the 
debt,  a  trustee  for  A.,  it  was  held  that  the  trust  was  void  as  regarded 
other  persons  who  were  creditors  at  the  time  and  up  to  the  death 
of  the  insured,  though  otherwise  good.*®  In  Ontario,  an  assignment 
with  intent  to  give  a  preference  to  a  creditor  by  an  insolvent  is  void 


1  McCutcheon's  Ap.,  99  Pa.  St.  133. 

'  Smith  V.  Mo.  Val.  L.  Ins.  Co.,  4 
Dill.  353  (D.  Kan.). 

»  Goodrich  p.  Treat,  7  In».  L.  J.  269 
(Colo.). 

*  See  Chapman  v.  Mcllwrath,  77  Mo. 
38 ;  Mut.  L.  Ins.  Co.  r.  Sandfelder,  9  Mo. 
Ap.  285  ;  McCutcheon's  Ap.,  99  Pa.  St. 
133;  Central  Bk.  r.  Hume,  128  U.  8. 
195. 
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^  Catohings  t;.  Manlove,  39  Hiss.  655 ; 
Elliott's  Ap.  75. 

•  Fearn  i:.  Ward,  80  Ala.  555. 

7  Stokei}  V.  Coffey,  8  Bush  (Kjr.),  533 ; 
Ivey  r.  Knox,  8  Ont.  R.  635. 

«  Feara  v.  Ward,  80  Ala.  555 ;  Rich- 
ardson's Succession,  14  La.  An.  1. 

•  Fearu  r.  Ward,  80  Ala.  565. 

10  Magawley's  Trust,  5  DeO.  &  S.  1. 
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by  the  statute  ;*  but  the  intent  to  give  a  preference  must  be  the 
mainspring  in  the  assignment,  for  if  there  is  pressure  brought  to 
bear  upon  the  assignor,  and  the  assignment  is  the  direct  result  of 
the  pressure,  it  is  held  not  to  be  within  the  Act.  Thus,  for  ex- 
ample, if  the  design  of  the  debtor  was  to  avoid  a  criminal  prosecu- 
tion, or  some  act  which  might  be  damaging  to  his  business  or  repu- 
tation, that  would  not  be  an  intent  to  defraud,  and  though  there 
might  be  an  actual  preference,  yet  it  would  not  be  an  intent  to 
prefer.  And  to  bring  the  assignment  to  prefer  within  the  Act  it 
must  be  voluntary  and  not  coerced.*  The  assignment  is  governed 
by  the  laws  of  the  place  where  it  is  made.' 

Division  V. — Fraud  by  the  Insurer  on  Third  Parties. 

480.  In  New  York,  statutes  have  been  passed  avoiding  fraudulent 
transfers  or  preferences  by  companies,  which  is  rather  beyond  the 
scope  of  this  work.*  It  may,  however,  be  stated  that  it  has  been 
held  in  Missouri,  in  an  action  by  a  receiver  to  set  aside  an  ultra 
virei  transaction  of  the  company  that  a  corporation  is  liable  for  ultra 
vires  torts,  whatever  may  be  the  rule  as  to  ultra  vires  contracts.' 

Division  VI. — Fraud  of  Third  Parties  on  the  Insurer. 

481.  Where  the  insurer  set  up  as  a  defence  in  a  suit  by  his 
agent,  that  he  had  misrepresented  the  amount  of  his  previous 
business,  the  fact  that  the  insurer  had  gone  over  his  books  with 
him  was  considered  as  evidence  that  he  had  relied  on  them  and  not 
on  his  agent's  statements.* 

■ 

»  P.  S.  Ont.,  o.  118,  8.  2.     See  Pren-  *  See,  however,  Sand«  v.  Hill,  55  N. 

tioe  V.  Steele,  4  L.  R.  Sup.  Ct.  (Mont.)  Y.  18;  Furuiss  v.  Sherwood,  3  Sand. 

319.  (N.  Y.)  521 ;  Holbrook  v,  Bassett,  5  Bos. 

«  Ivey  V.  Knox,  8  Ont.  R.  635.  (N.Y.)  147. 

*  Keller  v.  New  Eng.  Mut.  L.  Ins.  Co.,  '  Alexander  v,  Relfe,  74  Mo.  495. 

14  Ins.  L.  J.  310  (N.  Y.)  ;  Prentice  v.  ^  Barker  v,  Knickerbocker  Life  Ins. 

Steele,  4  L.  R.  Sap.  Ct.  (Montreal),  319.  Co.,  24  Wise.  630. 
See  supra,  §  333. 
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Preliminary  remarks 

Several  subjects  in  one  policy,  and 
some  illegal        .         .         .         . 

Illegality  at  inception  of  the  con- 
tract diifers  from  that  snbse- 
qiiently  occurring 

Illegality  occurring  during  the 
term  of  the  policy  and  the  loss 
later  

Contract  legal  when  made,  but  8nl>« 
Sequently  rendered  illegal 

Money  paid  to  a  depositor  on  an 
executed  illegal  contract 

Effect  of  a  seal      .         .         .         . 

Evidence  of  a  custom  to  do  an  ille- 
gal act       ..... 

Policy  on  liquors  illegally  kept  for 
saie    ...... 

Policy  on  slaves    .         .         .         . 

Marriage  brokage  contracts  . 

Lottery  tickets       .         .         .         . 

Support  of  illegitimate  child  a  good 
consideration  for  assignment  of 
a  life  policy        .         .         .         . 

Proflts  ;  Future  productions 

Life  policies 

Reinsurance  .         .         .         . 

Murderer  of  the  **  life"  cannot 
recover       .         .         .         .         . 

Effect  of  insured  submitting  to  an 
abortion     ..... 

Effect  of  the  English  Married 
Woman's  Act  of  1882,  where  the 
wife  feloniously  causes  her  hus- 
band's death      .... 

Assignments  from  a  felon 

Compounding  a  crime  . 

Effect  of  usury      .... 
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482.  The  contract  of  insurance  may  also  be  avoided  because  its 
formation  or  performance  transgresses  some  rule  of  public  policy  of 
the  common  law,  or  because  forbidden  by  statute.  Where  an  indi- 
vidual policy  embracing  several  objects,  some  of  which  are  used  in 
carrying  on  a  legal  business  and  others  not,  though  all  are  used  for 
one  general  business,  it  has  been  held  that  it  is  indivisible,  and  the 
whole  contract  is  avoided.*  And  if  the  policy  is  founded  on  some 
illegality  in  which  only  one  of  the  owners  of  the  subject  insured 
participated,  so  as  to  render  it  bad  in  part,  it  is  bad  altogether.* 
But  it  has  been  held  that  if  a  by-law  of  the  insurance  company, 
which  is  made  part  of  the  contract  or  a  condition  of  the  policy,  is 
valid  in  part  and  void  in  part,  the  whole  contract  will  not  be 
avoided.* 

The  effect  of  illegality  existing  at  the  inception  of  the  contract  is 
different  from  that  which  results  from  a  subsequently  occurring  ille- 
gality which  ceases  before  the  loss  ;  in  the  latter  case  the  policy  will 
be  upheld,  though  not  in  the  former.*  Where  an  illegal  act  of  a 
third  party,  which  ultimately  causes  the  loss,  occurs  during  the  term 

>  Cunard   v,    Hyde,   2   E.   &   E.   1  ;        »  Amesbury  r.  Bowditch  Mut.  F.  Ins. 
Johnson  v.  Uu.  M.  &.  F.  Ins.  Co.,  127    Co.,  6  Gray  (Mass.),  596. 
Mass.  555.  *  Hinckley  v,  Germania  F.  Ins.  Co., 

«  Clark  p.  Protec'n  Ins.  Co.,  1  Story,     140  Mass.  38. 
109  (D.  Mass.). 
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of  the  policy,  bub  the  result  of  it,  or  the  loss  occurs  afterwards,  the 
insurer  is  not  liable.  Thus,  in  Lockyer  v,  Offley,*  where  a  ship  was 
insured  for  a  voyage,  the  underwriter  is  not  liable  for  any  loss 
arising  after  she  has  been  in  port  for  twenty-four  hours,  though 
such  damage  or  loss  was  in  consequence  of  an  act  of  smuggling  com- 
mitted by  the  master  during  the  voyage;  'for  the  insurer  cannot  be 
held  after  the  time  mentioned  in  the  policy  ;  if  this  were  .not  ihe 
rule,  the  insurer  might  be  liable  for  a  year  or  so  afterwards ;  and  it 
was  likened  to  a  case  of  a  life  policy  which  was  for  a  year,  and  a 
mortal  wound  was  given  during  the  term  but  the  death  occurred  after 
the  year  had  passed.  A  contract  of  insurance  which  is  legal  when 
made,  but  its  performance  is  rendered  illegal  by  a  subsequent  statute, 
is  not  binding  on  either  party,  and  the  insured  loses  his  indemnity 
and  the  insurer  his  premium,  though  the  premium  has  attached.^ 

Where  the  illegal  contract  has  been  fully  executed  and  money 
paid  thereunder  into  the  hands  of  a  mere  depository,  who  holds  it 
for  the  use  of  one  of  the  parties  to  the  contract,  to  be  paid  to  him, 
it  has  been  held  that  an  action  may  be  brought  to  recover  the  money, 
provided  the  recovery  does  not  necessitate  the  enforcement  of  any 
of  the  unexecuted  provisions  of  the  illegal  contract.*  If  the  con- 
tract is  illegal,  the  presence  of  a  seal  does  not  prevent  an  inquiry 
into  the  illegality  of  the  consideration.^  Evidence  of  a  custom  to 
do  an  illegal  act  is  inadmissible.^  Having  made  these  preliminary 
remarks  we  shall  consider  the  question  in  detail. 

483.  The  subject-matter  insured  must  not  exist  in  violation  of 
law.  It  has  been  held  in  Michigan,  that  a  policy  against  loss  to 
liquors  illegally  kept  for  sale  is  valid,  because  the  insurance  was  not 
against  the  consequences  of  the  illegal  acts,  but  against  accidents 
to  the  thing  illegally  kept.*  But  it  has  been  held  in  New  England, 
that  such  a  policy  is  void.^     In  Mississippi,  such  an  insurance  was 

>  1  T.  R.  252.  6  Niagara  F.  Ina.  Co.  v.  De  Graff,  12 

2  Odlin   u.   Ins.   Co.,  2  Wash.   312;  Mich.  124.      See  also  People^B  Iiia.  Co* 

Gray  v.  Bethel,  3  lb.  276.  v.  Spencer,  53  Pa.  St.  353. 

«  Woodworth  v.  Bennett,  43  N.  Y.  '  Kelly  v.  Worcester  Mat.  F.  Ins.  Co., 

273.  97  Mass.  284 ;   Johnson  o,  Un.  M.  &  P. 

*  Gray  v.  Hook,  4  N.  Y.  449.  Ins.   Co.,  127   lb.   655;    Lawrence  r. 

B  Mercau.  Mut.  Ins  Co.  v.  Hope  Ins.  Nat.  F.  Ins.  Co.,  127  lb.  557 ;  Carrigan 

Co.,  8  Mo.  Ap.  408.     See  also  Hutchin-  v.  Lycoming  P.  Ins.  Co.,  53  Vt.  418. 
son  V,  State  Invest.,  Etc.,  Co.,  53  Cal. 
622. 
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held  void  on  the  peculiar  wording  of  the  statute  as  to  liquors,  which 
enacted  that ''  all  contracts  made  with  any  person  who  shall  violate 
this  Act,  in  reference  to  the  business  carried  on  in  disregard  of  this 
law,  shall  be  null  and  void  so  far  only  as  such  person  may  base  any 
claim  upon  them,  and  no  suit  shall  be  maintained  in  favor  of  such 
person  on  any  such  contract,"  the  Court  holding  that  the  insurance 
was  in  reference  to  the  business  of  the  unlicensed  dealer.*  Where, 
however,  the  liquor  was  not  the  principal  object  of  the  business,  but 
an  incident,  as  where  the  insured  was  a  druggist,  and  only  a  small 
part  of  his  stock  was  liquor,  and  nothing  appeared  otherwise  illegal, 
it  was  held  the  contract  was  valid,  and  it  would  be  for  the  jury  to 
say  whether  insurance  was  collateral  to,  or  in  aid  of,  a  violation  of 
the  law.'  Where  the  license  to  sell  the  commodity  insured  was  not 
issued  at  the  taking  of  the  policy,  though  shortly  afterwards  the 
insured  applied  for  one,  the  policy  was  held  void.*  But  where  the 
insured,  who  had  a  license  at  the  issue  of  the  policy,  went  on 
illegally  selling  after  his  license  had  expired,  but  before  the  expira- 
tion of  the  policy  he  procured  a  license,  the  temporary  illegal  use 
was  not  held  to  avoid.* 

484.  In  England,  and  now  probably  generally,  slaves  are  not  the 
subject  of  insurance.*  Contracts  of  insurance  in  restraint  of  mar- 
riage and  insurance  by  way  of  marriage  contracts  are  illegal.* 
The  insurance  of  lottery  tickets  has  been  held  against  public  policy.^ 
But  in  Boardman  v.  Merrimack  Mut.  F.  Ins.  Co.,*  it  was  held  that 
the  consent  of  the  insured  to  the  drawing  of  a  lottery  in  a  building 
insured  as  a  '^  shoe  manufactory"  did  not  avoid  the  policy,  as  the  house 
was  not  forfeited  for  the  oifence,  though  the  owner  may  be  punished, 
and  the  fire  was  not  the  result  of  or  connected  with  the  lottery  ;  but 
if  the  suit  were  for  the  rent  of  rooms  or  such  like,  so  that  the  con- 
tract was  connected  with  the  illegal  object,  a  different  result  might 
be  reached.     It  has  been  held  that  the  holder  of  a  note  for  money 

«  Pollard   r.    Phoenix    Ins.   Co.,    63  »  Webster  c.  De  Tastet,  7.  T.  R.  157. 

Migs.  244.  s  See  White  v.  Kqiiit.  Nuptial  Benef. 

*  Carrigan  r.  Lycom.  F.  Ins.  Co.,  .'iS  Un.,  76  Ala.  251  ;  Clialfont  r.  Pay  ton, 
Vt.  418.-  91   Ind.  2(J2 ;    State  v,  Towie,  SO  Me. 

*  Johnson  v.  Un.  Mut.  F.   In.s.  Co.,  287. 

127  Mass.  555  ;   Lawrence)  r.  Nat.  F.  '  Mount  v.  Waite,  7  John.   (N.  Y.) 

Ins.  Co.,  127  lb.  557.  434. 

*  Hincklej  v.  Gerniania  F.  Ins.  Co.,  ^  8  Cush.  (Mass.)  5S3. 
140  lb.  38. 
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won  at  play  has  not  an  insurable  interest  in  the  life  of  the  maker 
of  *the  note.* 

The  support  of  an  illegitimate  child  has  been  considered  as  a  good 
and  legal  consideration  for  the  assignment  of  a  life  policy  by  the 
father  to  the  child's  mother.* 

Policies  on  profits  are  valid.'  And  an  open  policy  on  future  mate- 
rial productions,  as  grain  to  be  grown  by  the  insured  in  the  course  of 
his  business,  is  legal,  though  the  grain  be  raised  on  land  acquired 
after  the  date  of  the  policy.*     A  life  insurance  contract  is  valid.' 

By  the  Act  of  19  G.  II.,  c.  37,  every  reinsurance  in  England  by 
British  or  foreign  subjects,  on  foreign  as  well  as  on  domestic  ships^ 
was  void  unless  the  reinsured  or  assurer  be  bankrupt,  insolvent,  or 
die.*  And  this  prohibition  continued  in  force  as  late  as  1864.^  In 
the  United  States,  reinsurance  is  rarely  prohibited.®  In  Maryland, 
however,  where  the  fourth  section  of  19  G.  II.,  c.  37,  was  in  force, 
the  Court  held  it  to  apply  exclusively  to  marine  policies,  as  shown 
by  the  context  in  the  English  Act,  though  the  Court  admitted  that  the 
fourth  section,  standing  alone,  was  broad  enough  to  cover  all  kinds.* 

485.  It  has  been  held  that  the  assignee  of  a  life  policy  who 
feloniously  causes  the  death  of  the  insured  cannot  recover."  And 
it  has  been  held  that  no  recovery  can  be  had  upon  a  policy  of  life 
insurance  where  death  results  from  the  insured  having  voluntarily 
submitted  herself  to  an  abortion  without  any  justifiable  medical 
reason."  In  Cleaver  v.  Mut.  Reserve  Fund  L.  Ass'n,"  there  was  a 
policy  on  the  insured's  life  for  his  wife,  under  the  English  Married 


*  Dwyer  v.  Edie,  Park  on  Insurance, 
432. 

*  Brown  v.  Mansnr,  2  New  Eng.  R. 
8r)7  (N.  H.). 

»  Kjre  17.  Glover,  16  East,  217 ;  Ab- 
lK)tt  V.  Sebor,  3  John.  Cas.  39. 

*  Sawyer  v.  Dodge  Co.  Mut.  Ins.  Co., 
37  Wis.  503. 

s  Lord  V.  Dall,  12  Mass.  115. 

6  Andree  l\  Fletcher,  2  D.  &  E.  161  ; 
Mackenzie  v.  Whitworth,  1  Exoh.  D. 
40. 

'  Mackenzie  u,  Whitworth,  1  Exch. 
1).  40.  In  1864,  by  27  &  28  Vict.,  c. 
56,  s.  1,  reassurances  risks  were  made 
lawful,  and  section  4  of  19  G.  II.,  c.  37, 
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was  repealed  by  30  &  31  Vict.,  c.  23,  1 
Ch.  D.,  and  also  by  30  &  31  Viot.,  t. 
59  (the  Statute  Law  Revision  Act, 
1867). 

*  Hastie  v.  DePeyster,  3  Caines  (N. 
Y.),  190;  N.  Y.  Bowery  F.  Ins.  Co.  v. 
N.  Y.  F.  Ins.  Co.,  17  Wend.  (N.  Y.) 
359  ;  Merry  r.  Prince,  2  Mass.  176. 

B  Consolidated  Real  Estate  k  F.  Ins. 
Co.  r.  C»show,  41  Md.  59. 

10  N.  Y.  Mut.  L.  Ins.  Co.  u,  Arm- 
strong, 117  U.  S.  591. 

11  Hatch  i;.  Mat.  L.  Ins.  Co.,  120 
Mass.  550. 

i«  [1892J1Q.  B.  147  C.  A. 
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Woman's  Act  of  1882,  s.  11,  and  the  wife  feloniously  caused  the 
death  of  her  husband  ;  it  was  held,  as  the  trust  under  the  Act  be- 
came incapable  of  being  carried  out,  the  insurance  formed  part  of 
the  insured's  estate  ;  and  that  the  question  of  public  policy  could  not 
arise  between  the  insurer  and  the  insured's  representatives.  It 
has  been  held  that  the  assignee  in  bankruptcy  of  the  insured  of  a  life 
policy,  who  was  declared  a  bankrupt  the  day  before  his  conviction 
of  a  capital  felony,  cannot  recover  on  the  policy.*  But  it  has  been 
held  that  the  insured  may  before  conviction  of  a  capital  felony, 
though  after  commission  of  the  felony,  assign  a  policy  for  a  valuable 
consideration,  on  a  bond  fide  sale,  which  is  not  for  the  purpose  of 
avoiding  the  forfeiture  or  conviction.'  And  robbery  is  a  good  con- 
sideration for  an  assignment  by  the  robber.'  Where  it  is  sought  to 
avoid  a  security  on  the  ground  that  the  consideration  was  the  com- 
pounding of  a  crime,  it  must  appear  that  a  crime  was  committed, 
and  that  there  was  a  promise  not  to  prosecute  therefor ;  a  mere 
threat  to  prosecute,  if  security  be  not  given,  is  not  suflScient.* 

486.  The  contract  may  be  avoided  for  a  usurious  transaction  ; 
though  it  is  supposed  that  there  is  no  common  law  principle  against 
contracting  for  any  rate  of  interest,  and  that  to  make  the  rate  too  high 
or  usurious  it  must  come  within  or  be  an  evasion  of  the  express  words 
of  some  statute.'  The  issue,  in  lieu  of  a  policy  for  which  a  note 
had  been  given,  of  a  paid-up  policy  containing  a  provision  that  in 
case  interest  upon  any  note  given  be  not  paid  as  agreed  upon, 
the  policy  shall  be  forfeited,  is  not  usurious,  because,  in  addition  to 
the  maximum  per  cent,  upon  the  notes,  a  forfeiture  of  the  policy  is 
also  exacted  in  case  the  interest  is  not  paid,  for  the  policy  is  not  a 
contract  for  the  loan  of  money.*  And  even  if  the  note  had  con- 
tained the  forfeiture  clause,  it  would  not  have  affected  the  question, 
for  an  agreement  to  pay  more  than  legal  interest  by  way  of  penalty 
for  not  paying  the  debt  is  not  usurious,  because  the  debtor  may 
pay  the  debt  with  lawful  interest.'  And  the  purchase  of  an  annuity, 
which  is  a  mere  contingent  bargain,  at  a  higher  rate  than  the  maximum 

1  Amicable  Soc.  v.  Bollaud,  4  Bligh,  ^  Earl  of  Cliesterfleld  v.  Janssen,  1 

N.  R.  194.  Atk.  340. 

•  Chowuev.  Baylis,  31  Beav.  351.  '  Att'y-Gen'l  v.  N.  Amer.  L.  Ids.  Co., 

»  lb.  82  N.  Y.  172. 

^  Swope  V.  Jefferson  F.   Ins.  Co.,  10  ^  lb. 
Ins.  L.  J.  891  (Pa.). 
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interest  allowed,  would  not  be  usurious  because  contingent.^  The 
requirement  by  an  insurance  company  on  making  a  loan  that  the 
borrower  should  insure  in  the  oflSce  and  deposit  the  policy  as 
collateral,  is  not  usurious,  unless  the  premium  charged  may  be  ex- 
cessive, for  it  is  contingent.'  And  the  fact  that  a  policy  is  taken 
out  as  one  of  the  conditions  of  loan  is  not  evidence  alone  of  usury 
unless  bad  faith  be  shown,  which  the  borrower  must  show,  as  the 
company  may  prefer  its  policyholders  in  making  loans.'  But  in  the 
Federal  Courts  in  Nebraska,  however,  where  the  taking  the  policy 
was  precedent  and  part  of  the  consideration  of  a  loan,  on  which  the 
maximum  rate  of  interest  was  charged,  and  the  loan  was  to  be  for- 
feited by  non-payment  of  the  premiums,  it  was  held  usurious,  on 
the  ground  that  it  was  not  the  case  of  a  mere  loan  to  a  policyholder, 
but  the  policy  was  precedent  and  part  of  the  consideration  of  the 
loan,  which  was  to  be  taken  on  the  borrower's  life,  or  on  that  of 
some  other  person.*  And  the  same  rule  was  adopted  by  the  Fed- 
eral Court  in  Iowa.'  In  Canada,  the  exceptions  in  the  last  clause 
of  22  Vict.,  ch.  85,  which  prevents  corporations  "  heretofore 
authorized  by  law  to  lend,  borrow,  etc.,"  at  a  higher  than  the  legal 
rate,  were  held  to  apply  only  to  corporations  organized  to  lend 
money  or  borrow  it,  or,  at  least,  authorized  to  do  so',  but  not  to  all 
who,  by  the  general  law,  may  so  lend  it  as  collateral  to  their 
business,  and  not  to  apply  to  a  life  insurance  company  which  lent 
money,  but  made  it  a  condition  that  all  borrowers  should  insure 
their  lives  for  double  the  amount  of  the  loan.* 

487.  With  regard  to  war,  the  rule  is  that  citizens  or  subjects  of 
one  country  cannot  trade  with  those  of  another  at  war  with  the 
former,  without  the  license  of  the  King,  President,  or  other  legal 


1  Earl  of  Chesterfit^ld  v,  JaDssen,  1 
Atk.  340 ;  Downes  v.  Green,  12  M.  & 
W.  481. 

«  Downes  r.  Green,  12  M.  &  W.  481. 
See  North  Brit.  Ins.  Co.  v.  Barker,  6 
W.  &  S.  Ap.  (Scotch),  323. 

*  Homccopatliic  Mut.  L.  Ins.  Co.  v. 
Crane,  25  N.  .T.  Eq.  418  ;  Wash.  L. 
Ins.  Co.  V,  Paterson  Silk  Mfg.  Co.,  25 
lb.  160  ;  First  Nat.  Bank  r.  Continental 
L.  Ins.  Co.,  13  Ins.  L.  J.  510  (Oh.)  ; 
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Utica  Ins.  Co.  v.  Caldwell,  3  Wend. 
(N.  Y.)  296;  Edinburgh  L.  Assiir. 
Co.  V.  Graham,  19  U.  C.  Q.  B.  561. 
Bat  see  Tyler  v.  Mass.  L.  Ins.  Co.,  13 
Ins.  L.  J.  372  (111.). 

*  Mo.  Val.   L.   Ins.  Co.  v.  Kittle.  2 
Fed.  R.  113  (D.  Neb.). 

•  Nat.  L.  Ins.  Co.  v.  Harvey,  7  Fed. 
R.  805  (D.  Iowa). 

'  Edinburgh  L.  Assur.  Co.  r.  Graham, 
19  U.  C.  Q.  B.  581. 
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aathority  .^  The  fact  that  one  happens  to  hold  the  relation  of  debtor 
or  creditor  to  another  in  the  hostile  country  makes  no  difference.* 
And  even  a  contract  made  by  the  consul  of  a  neutral  power  with  a 
citizen  of  a  belligerent  State  that  he  will  protect,  with  his  neutral 
name  from  capture  by  the  belligereni,  merchandise  which  the  citizen 
has  in  the  enemy's  lines,  is  void.*  Therefore  every  insurance  on 
alien  property  must  be  understood  not  to  cover  property  lost  during 
hostilities.  For  insurance  on  foreign  property  will  not  cover  a  loss 
by  capture  in  a  war  which  afterwards  takes  place  between  the  country 
of  the  insurer  and  that  of  the  insured.^  Even  though  the  suit  be 
after  the  war  is  over.*  Nor  could  the  life  of  an  alien  enemy  be 
insured  by  his  creditor,  though  the  latter  be  the  subject  of  the  same 
country  as  that  of  the  insurer.*  It  was  held  in  Bell  v.  Gilson,'  that 
goods  purchased  in  Holland,  during  the  war  between  Holland  and 
Great  Britain,  by  a  British  agent  resident  there,  and  shipped  for 
British  subjects,  could  be  legally  insured.  But  this  principle  was 
reversed  in  Potts  v.  Bell,'  where  it  was  held  illegal  to  bring  in  a 
neutral  ship  goods  from  an  enemy's  port,  purchased  by  an  agent 
resident  in  the  enemy's  country  after  hostilities  had  commenced, 
though  not  purchased  of  an  enemy.  But  in  Kershaw  v.  Kelsey,* 
it  was  held  that  a  lease  of  a  plantation  within  the  Confederate  lines 
during  the  American  Civil  War,  by  a  citizen  of  Massachusetts  from 
a  citizen  of  one  of  the  Confederate  States,  both  parties  residing  there, 
was  not  invalid  at  law  or  against  the  President's  proclamation,  or  in 
violation  of  section  5th  of  chapter  3d  of  the  Act  of  Congress  of 


>  See  The  Hoop,  1  C.  Rob.  196;  Ex 
parte  Boassmaker,  ]  3  Ves.  71 ;  Potts  r. 
Bell,  8  T.  R.  648 ;  The  Indian  Chief,  3 
C.  Rob.  22.;  U.  S.  v.  Lane,  8  Wall.  185  ; 
The  Rapid,  8  Cranoh,  155  ;  Conn,  v, 
Penn,  1  Pet.  C.  C.  (D.  Pa.)  496  ;  Schole- 
field  17.  Eichelberger,  7  Pet.  686  ;  The 
Emuloa3,  1  Gal.  663  (D.  Mass.)  ;  Torre 
V,  Montgomery,  18  How.  110 ;  U.  S.  u. 
Grossmayer,  9  Wall.  72;  N.  Y.  L.  Ins. 
Co.  V,  Statham,  93  U.  S.  24 ;  Hamilton 
V.  Mat.  L.  Ins.  Co.,  9  Blatch.  (S.  D.  N. 
Y.)  234 ;  Worthingtou  v.  Charter  Oak 
L.  Ins.  Co.,  41  Conn.  372;  Leathers  v. 
Commer.  Ins.  Co.,  2  Bash  (Ky.),  296 ; 
N.  Y.  L.  Ins.  Co. ».  Clopton,  7  lb.  179  ; 


Mut.  Benef.  L.  Ins.  Co.  r.  Hillyard,  37 
N.  J.  L.  444;  Griswold  r.  Waddington, 
16  John.  (N.  Y.)  438. 

«  U.  S.  V,  Grossmayer,  9  Wall.  72. 

>  Coppell  ».  Hall,  7  Wall.  542. 

*  Kx  parte  Lee,  13  Ves  .64 ;  Bramdon 
r.  Curling,  4  East,  410;  Brandon  v. 
Nesbitt,  6  T.  R.  23  ;  Bauduy  v.  Uu.  Ins. 
Co.,  2  Wash.  391  (D.  Pa.). 

*  Gamba  r.  Le  Mesurier,  4  East,  407. 
«  Cohen  v.  N.  Y.  L.  Ins.  Co.,  50  N.Y. 

610,  618. 
M  B.  &  P.  345. 
8  8  T.  R.  548. 
B  100  Mass.  561. 
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1861.  And  it  has  been  held  that  a  contract  of  insurance  by  a  foreign 
neutral  with  a  citizen  of  Virginia,  then  a  belligerent  State,  is  valid.* 
And  payments  to  the  agent  of  the  foreign  insurer  within  that  State 
would  be  valid.'  A  contract  originally  unlawful,  such  as  trading  in 
the  enemy's  lines,  cannot  be  legalized  by  ratification.'  The  pro- 
vision in  a  fire  policy  that  no  suit  should  be  brought  except  within 
twelve  months  after  the  loss,  and  that  if  any  such  suit  were  brought 
beyond  that  period  the  lapse  of  time  should  be  taken  as  conclusive 
evidence  against  the  validity  of  the  claim,  does  not  open  and  expand 
like  the  Statute  of  Limitations  until  the  disability  is  removed ;  but 
the  disability  to  sue  imposed  by  the  war  relieves  the  insured  from 
the  consequences  of  failing  to  bring  suit  within  the  year.  Thus, 
where  in  January,  1861,  a  loss  occurred  in  a  Confederate  State,  it 
was  held  that  such  a  provision  did  not  prevent  the  insured  from 
suing  on  July  30,  1886.*  Where  a  contract  is  made  prior  to  the 
war  it  is  not  annulled,  but  only  suspended,  and  revives  at  the  close 
of  hostilities,  unless  it  be  of  such  a  nature  as  to  give  aid  or  comfort  to 
the  enemy,  or  is  forbidden,  or  against  the  policy  of  the  government.* 
488.  But  as  intercourse  between  hostile  countries  is  forbidden 
during  a  war,  it  becomes  essential  to  determine  the  nature  of  the 
contract  of  insurance  ;  for  if  it  be  of  such  a  nature  as  to  demand  a 
continuing  intercourse  during  the  war  it  would  be  avoided  by  the 
war;  while  on  the  other  hand, if  it  is  not,  it  is  merely  suspended. 
Examples  of  contracts  of  the  former  class  are  contracts  of  partner- 
ship and  of  affreightment.'  It  has  been  apparently  held  that  a  fire 
policy  is  not  annulled  by  war,  though  the  case  is  very  badly  re- 
ported.^ It  has  been  suggested  that  a  contract  of  marine  insurance 
or  affreightment  might  be  annulled  by  hostilities,'  but  there  has  been 


^  St^e  Robinson  v,  Internat.  L.  Assur. 
Soc,  42N.Y.  54;  Martine  v.  Interiiat. 
L.  Assur.  Soc,  62  Barb.  (N.  Y.)  181. 

*  Martine  o.  Internal.  L.  Assur.  Soc., 
supra. 

»  U.  S.  V.  Grossmajer,  9  WaU.  72. 

*  Semmes  v.  Hart.  Ins.  Co.,  13  Wall. 
158;  Phodnix  Ins.  Co.  v.  Underwood, 
12  Heisk.  (Tenn.)  424. 

■  Ex  jtarte  Boussmaker,  13  Ves.  71  ; 
Flindt  r.  Waters,  15  East,  260:  Mut. 
Benef.  L.  Ins.  Co.  v.  Hillyard,  37  N.  J. 
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L.  444,  261 ;  Kershaw  v.  KeUey,  100 
Mass.  561;  Cohen  v.  N.  Y.  Mut.  L 
Ins.  Co.,  50  N.  Y.  610;  Clark  v.  Morer, 
10  John.  (N.  Y.)  69  ;  Bell  r.  Chapman, 
10  lb.  183 ;  Semmes  r.  Lacket,  6  Blatoh. 
445  (S.  D.  N.  Y.). 

«  N.  Y.  L.  Ins.  Co.  p.  Clopton,  7  Bush 
(K/.).  179. 

7  Mahler  v.  Phoouiz  Ins.  Co.,  9  Heisk. 
(Tenn.)  399. 

•  Cohen  v.  N.  Y.  Mut.  L.  Ins.  Co..  50 
N.  Y.  610,  619. 
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a  great  diversity  of  opinion  as  to  the  contract  of  life  insurance.  It 
was  held  in  Kentucky,  Maryland,  Mississippi,  Missouri,  New  Jersey, 
New  York,  Tennessee,  Virginia,  and  several  of  the  Federal  Courts, 
that  the  contract  of  life  insurance  is  not  a  contract  of  such  con- 
tinuing performance  which  is  annulled  by  war,  but  that  it  is 
only  suspended.  It  is  a  contract  for  the  life  of  the  insured,  and 
not  an  annual  contract  renewable  yearly  by  a  fresh  premium,  but 
the  annual  premium  is  merely  a  condition  subsecjuent ;  it  is  of  a 
peculiar  nature,  executory  on  the  part  of  the  insured,  but  executed 
on  that  of  the  insurer.^  In  N.  Y.  L.  Ins.  Co.  v.  Clemmitt,*  during 
a  suit  for  an  adjustment,  proceeding  on  the  basis  that  all  the  pre- 
miums had  been  paid  with  interest,  the  insured  died,  and  it  was  held 
that  the  insured  is  entitled  to  back  dividends  just  as  though  he  had 
paid  annually,  for  the  delay  was  caused  by  the  company's  own  act 
in  declining  originally  the  insured's  tender.  And  it  has  also  been 
held  that  an  incorporated  life  company  organized  on  the  mutual 
plan  is  not  a  partnership,  so  as  to  be  brought  within  one  of  the  disa- 
bilities of  war.*  In  the  Supreme  Court  of  the  United  States,  a 
somewhat  curious  rule  was  laid  down  by  the  majority  of  the  Court 
(Miller,  Field,  Bradley,  Swayne,  and  Davis,  JJ.)  in  N.  Y.  L. 
Ins.  Co.  V.  Statham.^  It  was  held  that  the  contract  was  not  a 
yearly  contract  with  the  right  to  renew,  but  an  entire  contract  sub- 
ject to  discontinuance  for  failure  to  pay  the  premiums  ;  that  the 
failure  to  pay  the  premiums  avoided  the  contract ;  and  that  it  would 
be  unjust  to  the  insurer  to  revive  it  by  a  tender  after  the  war,  as 
the  business  of  life  insurance  is  based  on  prompt  payments  and  on 


*  N.  Y.  L.  lug.  Co.  V.  Clopton,  7 
Bush  (Ky.),  179,  diflapproving  a  dic- 
tum to  the  contrary  in  Leathers  v.  Com- 
nier.  Ins.  Co.,  2  lb.  296;  Statham  i;. 
N.  Y.  L.  Ins.  Co.,  45  Miss.  581  ;  Smith 
r.  Charter  Oak  L.  Ins.  Co.,  5  Big. 
L.  &  Ac.  Cas.  412  (Mo.) ;  Mut.  Benef. 
L.  Ins.  Co.  r.  Hillyard,  37  N.  J.  L. 
444 ;  Cohen  v.  N.  Y.  Mut.  L.  Ins.  Co., 
50  N.  Y.  610  ;  Sands  v,  N.  Y.  L.  Ins. 
Co.,  60  N.  Y.  626;  Crawford  v,  iEtna 
Ins.  Co.,  6  Ins.  L.  J.  685  (Tenn.)  ; 
Manhattan  L.  Ins.  Co.  v.  Warwick,  20 
(ir&U  (Va.)  614;  Lynchburg  Hose  F. 
Ins.  Co.  t;.  Knox,  cited  in  May  on  Insur- 


ance, sec.  41 ;  N.  Y.  L.  Ins.  Co.  v. 
Hendren,  24  Grat.  (Va.)  536;  Mut. 
Benef.  L.  Ins.  Co.  v.  Atwood,  24  lb. 
497  ;  Conn.  Mut.  L.  Ina.  Co.  v,  Duer- 
son,  28  lb.  630;  N.  Y.  L.  Ins.  Co.  v. 
Ciemmitt,  77  Va.  366 ;  Hancock  v.  N. 
Y.  L.  Ins.  Co.,  4  Big.  L.  &  Ac.  Cas. 
488  (E.  D.  Va.)  ;  Hamilton  r.  Mut.  L. 
Ins.  Co.,  9  Blatch  234  (S.  D.  N.  Y.). 

«  N.  Y.  L.  Ins.  Co.  v,  Ciemmitt,  77 
Va.  366. 

*  Mut.  Ben.  L.  Ins.  Co.  v.  Hillyard, 
37  N.  J.  L.  444  ;  Cohen  v.  N.  Y.  Mut. 
L.  Ins.  Co.,  50  N.  Y.  610. 

*  93  U.  S.  24. 
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certain  laws  of  average  of  mortalitv  which  a  revival  would  disturb; 
but  at  the  same  time  that  it  would  be  inequitable  tliat  the  insured 
should  have  no  relief  at  all,  and  therefore  that  he  was  entitled  to  au 
artificial  equitable  value  of  the  policy  arising  from  the  value  of  the 
premiums  paid,  and  which  was  the  difference  between  the  cost  of  a  new 
policy  and  the  present  value  of  the  premiums  yet  to  be  paid  on  the 
forfeited  policy  when  the  forfeiture  occurred.  From  this  judgment 
the  Chief  Justice  Waite,  and  Strong,  J.,  dissented,  on  the  ground 
that  tha  annual  payment  of  the  premium  was  a  condition  precedent 
to  the  life  of  the  policy,  and  that  a  failure  to  pay  owing  to  the  war 
was  no  excuse  ;  and  Clifford  and  Hunt,  JJ.,  dissented,  on  the  ground 
that  the  contract  was  only  suspended  by  the  war,  and  revived  when 
peace  ensued.  A  similar  conclusion  as  to  damage  was  apparently 
reached  in  Tennessee.* 

489.  It  may  be  remarked  that  in  most,  if  not  all,  of  the  cases 
decided  by  the  above  tribunals  the  insured  had  either  made  a  ten- 
der which  the  company's  agent  had  declined,  or  that  a  tender  had 
been  prevented  by  the  company  removing  their  agent  during  the 
progress  of  the  civil  war.  The  question  therefore  was  suggested 
as  to  whether  a  principal  could  maintain  an  agent  within  the  bellig- 
erent territory  during  the  hostilities.  In  Ins.  Co.  v.  Davis,*  in  the 
Supreme  Court  of  the  United  States,  the  Court  observed  that  an 
agency  of  the  creditor  may  exist  in  the  belligerent  community, 
provided  the  purpose  is  not  to  transmit  the  funds  so  received 
across  the  lines,  and  the  principal  knows  of  or  recognizes  it.  But 
the  mere  fact  that  the  agency  existed  prior  to  the  war  is  not 
enough  to  continue  it,  and  the  agent  must  consent  to  act  after 
the  commencement  of  the  war.  It  has  been  frequently  held 
that  the  relation  of  principal  and  agent  was  not  severed  by  the 
late  civil  war,  though  the  principal  was  a  citizen  of  the  United 
States,  and  the  agent  of  one  of  the  Confederate  States.'  Nor 
is  the  agency  of  an  alien  friend  or  enemy  residing  in  belliger- 
ent territory  revoked  by  war.*     In  Ins.  Co.  r.  Davis,*  the  policy 

1  Crawford  v.  ^tna  Ins.  Co.,  6  Ins.  212  (Mo.)  ;  Sands  v,  N.  Y.  L.  Ids.  Co., 

L.  J.  685  (Tenn.).  50  N.  Y.  626.   SeeU.  S.  p.  Grossmsjer, 

«  95  U.  S.  425.  9  Wall.  72. 

•  N.   Y.  L.    Ins.   Co.    u.  Clopton,   7  *  See  Robinson  v.  Internat  L.  Awar. 

Bush  (Ky.),  179  ;  Stathara  v.  N.  Y.  L.  Soc,  42  N.  Y.,  54;  Denuidton  r.  Im- 

Ins.  Co.,  45  Miss.  581  ;  Smith  r.  Char-  brie,  3  Wash.  396  (D.  Pa.). 

ter  Oak  L.  Ins.  Co.  5  Big.  L.  k  Ac.  Cas.  *  95  U.  S.  425. 
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provided  that  premiums  should  be  paid  at  the  company's  domicile, 
and  that  all  receipts  for  premiums  paid  at  agencies  were  to  be  signed 
by  the  president  or  actuary.  On  a  tender  by  a  Virginian  during 
the  late  civil  war  to  an  alleged  agent  in  Virginia,  the  latter  said  he 
had  received  no  renewal  receipts  from  the  company,  and  that  with- 
out them  he  could  not  receive  the  premium,  and  that  the  money  if 
received  would  be  liable  to  confiscation  by  the  Confederate  govern- 
ment. The  evidence  failed  to  show  that  the  company  had  consented 
to  his  continuing  to  act  as  agent  during  the  war,  or  that  he  did  so 
continue  and  it  was  held,  waiving  the  consideration  of  any  question 
in  regard  to  the  validity  of  an  insurance  on  the  life  of  an  alien 
enemy,  that  such  a  tender  of  payment  did  not  bind  the  company. 
In  Manhattan  L.  Ins.  Co.  v.  Warwick,*  one  of  the  factors  of  the 
decision  was  the  fact  that  the  Foreign  Companies'  Act  required 
foreign  insurers  to  keep  an  agent  in  Virginia,  as  a  prerequisite  to 
doing  business  within  that  State,  and  that  therefore  a  Virginian 
was  entitled  to  rely  upon  the  continuance  of  such  agency  during 
the  life  of  the  policy.  In  Connecticut,  Georgia,  and  the  Federal 
Court  in  Tennessee,  it  was  decided  that  policies  made  before  the 
war,  but  on  which  premiums  were  not  paid  owing  to  the  war,  were 
forfeited,  as  the  payment  was  precedent  to  any  liability,  and  a  ten- 
der after  the  war  was  too  late.*  And  in  these  cases  it  was  held  that 
the  war  revoked  the  agencies.' 

490.  As  no  contract  is  valid  which  aids  the  resources  of  the 
enemy,  the  point  has  been  taken  as  to  whether  there  is  a  difference 
between  an  insurance  prior  to  the  war,  on  the  life  or  property  of 
one  who  subsequently  becomes  an  active  enemy,  and  one  who  is 
favorably  disposed  to  the  home  country.  In  Mrs.  Alexander's 
Cotton/  it  was  held  that  the  personal  disposition  of  one  residing  in 
one  of  the  Confederate  States  in  a  state  of  insurrection  cannot  be 
inquired  into,  and  all  are  to  be  regarded  as  enemies,  and  their  prop- 
erty liable  to  seizure.  Though  in  Hamilton  v.  Mut.  L.  Ins.  Co.,*  and 
Sands  v.  N.  Y.  L.  Ins.  Co.,*  there  are  dicta  to  the  effect  that  such 

>  20  Grat.  (Va.)  614.  »  lb. 

«  Worthington   v.   Charter   Oak    L.  *  2  Wall.  404. 

Ins.   Co.,   41   Conn.   372;    Dillard   v,  »  9  Blatch.  234  (S.  D.  N.  Y.). 

Manhattan   L.   Ins.  Co.,  44  Oa.   119;  «  50  N.  Y.  626. 
Tait  V,  N.  Y.  L.  Ins.  Co.,  1  Flip.  288 
(W.  D.  Teun.). 
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distinction  would  be  a  factor  in  a  decision  of  a  case.  While  in 
Smith  V.  Charter  Oak  L.  Ins.  Co.,\it  was  held  to  be  material  that 
the  insured  entered  the  hostile  army  after  his  tender  of  premiam 
had  been  refused  by  the  insurer's  agent. 

491.  With  regard  to  abatement  of  interest.  It  has  been  held,  if 
an  alien  enemy  has  an  agent  in  the  United  States,  and  this  is  known 
to  the  debtor,  interest  ought  not  to  abate  during  the  war,'  though 
if  the  debtor  resided  in  a  hostile  territory  interest  abates.'  In  New 
York,  and  New  Jersey,  the  Court  said  interest  on  life  premiums 
should  be  tendered  at  the  close  of  the  war.*  The  Virginia  Act  of 
April  2, 1873,  so  far  as  it  confers  on  Judges  and  juries  the  right 
to  remit  interest  on  certain  contracts  made  prior  to  April  10,  1865, 
is  unconstitutional.^ 

492.  To  create  belligerent  rights,  it  is  not  necessary  that  there 
should  be  war  between  separate  and  independent  powers,  but,  as  the 
reader  has  seen,  they  may  exist  between  parties  to  a  civil  war,*  and 
a  stat«  of  war  may  exist  without  any  formal  declaration  of  it  by 
either  side.'^  As  a  civil  war  is  rarely  publicly  proclaimed,  eo  nomiive^ 
against  the  insurgents,  the  Courts  roust  take  cognizance  of  it  when 
it  actually  exists  as  a  fact  in  domestic  history.®  A  civil  war  may 
be  said  to  exist  whenever  the  regular  course  of  justice  is  interrupted 
by  revolt,  rebellion,  or  insurrection,  so  that  the  Courts  cannot  be 
held.*  Therefore  the  proclamation  of  the  President,  during  the  late 
American  Civil  War,  was  probably  not  necessary  to  avoid  or  sus- 
pend contracts  after  the  war  actually  existed.'®  Though  in  Leathers 
r.  Commercial  Ins.  Co.,"  it  was  held  that  the  President  of  the  United 
States  can  only  issue  a  proclamation  interdicting  intercourse  by 
legislative  authority,  and  commercial  intercourse  was  not  forbidden 

»  5  Big.  L.  &  Ac.  Cas.  212  (Mo.).  Soc.,  42  N.  Y.  54 ;  "  Prixe  Caws/'  2 

>  Deiiniston  v,  Itnbrie,  3  Wash.  396  Black,  667. 

(D.  Pa.)  ;    Roberts  v,  Cocke,  28  Grat.  ^  Prize  Casea,  supra. 

(Va.)  207.  '  Robinson   v.   Internal.   F.    Assar. 

*  Roberts  v,  Cocke,  supra*  Sih5.,  42  N.  Y.  54. 

*  Sands  v.  N.  Y.  L.  Ins.  Co.,  50  N.  *  Prize  Cases,  supra.  See  alsoSwin- 
Y.  626  ;  Milt.  Benef.  L.  Ins.  Co.  v.  nerton  v,  Columbian  Ins.  Co.,  37  N.  Y. 
Hillyard,  37  N.  J.  L.  444.  174  ;  Merch.  Ins.  Co.  r.  Kdmouds,  17 

*  Roberts  V.  Cocke,  «M/9ra,-  Conn.  Mut.  Grat.  (Va.)  138. 

L.  Ins.  Co.  V.  Duerson,  28  Grat.  (Va.)  '°  Crawford  v.  JEtn^  L.  Ins.  Co.,  6 
630.  Ins.  L.  J.  685  (Tenn.). 

<  Robinson   v.   Internal.    F.   Assur.        *>  2  Bush  (Kjr.),  296. 
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by  the  war  before  July  13, 1861,  when  he  was  authorized  by  the 
Act  of  Congress  to  do  so.  After  the  Act  of  Congress  of  July  18, 
1861,  and  the  subsequent  proclamation  of  the  President  forbidding 
intercourse  between  the  Union  and  the  Confederate  States  unless 
with  the  President's  license,  it  was  held  that  no  military  authority 
subordinate  to  the  President  could  grant  license  of  intercourse.* 

493.  It  has  been  held  that  a  contract  of  insurance  made  on  Sun- 
day,  and  not  subsequently  ratified,  is  void.'  A  premium  note  given 
for  a  policy  made  on  Sunday  may  be  shown  to  be  void  for  want  of 
consideration.'  And  the  declarations  made  by  the  agent  at  the  time 
are  evidence  against  the  company.* 

494.  An  insurer,  like  any  other  party  to  a  contract,  may  insert  in 
it  any  condition  he  pleases  which  the  other  party  is  willing  to  agree 
to,  unless  such  conditions  be  opposed  to  statute,  or  offend  against  a 
rule  of  public  policy.*  Thus  the  insurer  may  insert  a  condition  that 
there  shall  be  a  secret  initiation  prior  to  membership  in  a  secret 
society.*  He  may  also  insert  a  clause  in  the  contract  prohibiting 
the  assignment  of  a  life  policy  without  his  consent.^  Though  it  has 
been  held  that  a  condition  forbidding  the  assignment  of  the  policy 
after  the  loss  is  illegal.*  An  agreement  to  cancel  at  the  option  of 
the  parties  is  valid.'  A  condition  that  goods  held  in  trust  or  on 
commission  are  to  be  declared  as  such,  otherwise  the  policy  will  not 
extend  to  cover  such  property,  is  valid.**  So  is  a  condition  that 
"  if  incumbrances  fall  or  be  executed  upon  the  property  insured, 
reducing  the  real  interest  of.  the  insured  to  a  sum  equal  to  or  be- 
low the  amount  insured,  without  the  consent  of  the  company,  the 


1  Ouachita  Cotton,  6  Wall.  521 ;  Cop- 
pell  V.  Hall,  7  lb.  542. 

»  Heller  V,  Crawford,  37  Ind.  279. 

'  lb. 

*  lb. 

^  Frey  v.  Germania^L.  Ins.  Co.,  56 
Micb.  29 ;  Webb  v,  Proteo.  Ina.  Co.,  14 
Mo.  3;  Barnes  v.  Continen.  Ins.  Co., 
30  Mo.  Ap.  539 ;  Beadle  v.  Chenango 
Co.  Mat.  Ins.  Co.,  3  Hill  (N.  Y.)  161. 

®  Matkiu  V.  Supreme  Lodge,  18  S.  W. 
306  (Tex.). 

'  Ferreer.  Oxford  F.  &  L.  Ins.,  Etc., 
Co.,  67  Pa.  St.  373  ;  Nat.  Mat.  Aid  Soc. 
V.  Lnpold,  101  lb.  111. 


8  See  Bergson  v.  Builders*  Ins.  Co., 
38Cal.  541 ;  Roger  Williams  Ins.  Co.  r. 
Carrington,  43  Mich.  252;  West. 
Branch  Ins.  Co.  r.  Helfenstein,  40  Pa. 
St.  289;  Alkan  r.  N.  H.  Ins.  Co.,  53 
Wis.  136;  Spare  v.  Home  Mat.  Ins. 
Co.,  17  Fed.  R.  568  (D.  Oregon).  Sem- 
hie  it  is  bad  in  Courtney  v,  N.  Y.  City 
Ins.  Co.,  28  Barb.  (N.  Y.)  116.  Bat 
see  contra  in  Dey  v.  Poughkeepsie  Mut. 
Ins.  Co.,  23  lb.  623. 

»  Irwin  V.  Nat.  Ins.  Co.,  2  Dis.  (Oh.) 
68  ;  Akers  v.  Hite,  94  Pa.  St.  394. 

>o  Balto.  F.  Ins.  Co.  v,  Louey,  20  Md. 
20. 
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policy  shall  be  void."^  A  condition  against  total  or  partial  change 
of  title  or  alienation  of  the  interest  insured  without  the  company's 
consent,  is  valid.*  A  stipulation  in  the  contract  limiting  the  number 
of  pounds  of  gunpowder  to  be  kept  on  the  premises  insured,  unless 
the  company  should  be  notified  and  a  special  rate  paid,  is  reasonable.' 
So  is  a  condition  that  if  the  premises  insured  '^  be  damaged  or 
destroyed  by  the  bursting  of  a  boiler  or  by  explosion  from  any 
cause,  this  policy  shall  be  null  and  void  the  instant  the  casualty  by 
explosion  occurs."*  A  clause  is  valid  which  provides  that  the 
"  company  will  not  be  answerable  for  loss  or  damage  by  fire  occa- 
sioned by  earthquakes  or  hurricanes,  or  by  burning  of  forests ;  and 
this  policy  remains  suspended  and  of  no  effect  in  respect  of  any  loss 
or  damage  (however  caused)  which  shall  happen  or  arise  during 
the  existence  of  any  of  the  contingencies  aforesaid."*  So  is  a  clause 
against  a  change  of  habits  so  as  to  increase  the  risk.*  The  insurer 
may  stipulate  tifat  the  policy  shall  be  avoided  in  case  the  insured 
die  by  reason  of  intemperance.^  Or  while  engaged  in  the  known 
violation  of  law.^  It  is  competent  to  stipulate  for  a  forfeiture  of 
the  policy  in  case  of  a  suicide  of  the  life  while  sane  or  insane.*  But 
a  clause  that  ^'  in  case  of  the  self-destruction  of  the  policyholder  of 
this  policy,  whether  voluntary  or  involuntary,  sane  or  insane,  .  .  . 
this  policy  shall  be  void,"  is  unlawful  in  Missouri,  by  statute.**  A 
clause  that  insanity  shall  not  in  any  event  prevent  the  operation  of 
a  forfeiture  is  valid.^^  It  is  not  unusual  for  companies  to  agree  in 
the  contract  to  pay  in  the  event  of  suicide  the  representatives  of  the 


I  Naspauer  v,  Sasquehanna  Mnt.  F. 
Ins.  Co.,  109  Pa.  St.  507.  See  Olney  i;. 
(German  lug.  Co.,  88  Mich.  94. 

'  Grace  v,  Anier.  Cent.  Ins.  Co.,  109 
U.  S.  278  ;  Adams  v.  Mfr's  &  Builders' 
F.  Ins.  Co.  17  Fed.  R.  630  (D.  R.  I.). 

'  McEwan  r.  Gnthridge,  13  Moore  P. 
C.  C.  304. 

*  Waldeck  v,  Springfield  F.  &  M.  Ins. 
Co.,  56  Wis.  96. 

'  Commer.  Un.  Assnr.  Co.  v.  Can. 
Iron  Mining,  Etc.,  Co.,  18  L.  Can.  J. 
80. 

<  Boyce  v.  Phoenix  Ins.  Co.,  9  Can. 
L.  N.  406. 
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T  Bloom  t;.  Franklin  L.  Ins.  Co.,  97 
lud.  478. 

»  lb. 

'  Supreme  Commander/, Etc., v.  AIds- 
worth,  71  Ala.  436:  Adkins  <*.  Colum- 
bia L.  Ins.  Co.,  70  Mo.  27  ;  DeGogoraa 
V.  Knickerbocker  L.  Ins.  Co.,  65  N.  Y. 
232 ;  Chapman  v.  Republic  L.  Ins.  Co., 
6  Biss.  238  (N.  D.  111.);  Knights'  Tern- 
plars.  Etc.,  Co.  v.  Berry,  50  Fed.  R.  511 
(8ih  Cir.  Ap.). 

^  Berry  v.  Knights*  Templars,  Etc, 
Co.,  46  Fed.  R.  439  (W.  D.  Mo.). 

1^  Blackstone  v.  Standard  L.  &  Am. 
Ins.  Co.,  74  Mich.  592. 


CHAP.  II.J 


ILLEGALITY. 


[495. 


insured  a  certain  amount,  as  the  value  of  the  premiums  paid  ;^  or 
"  a  reserve  sum"  not  defined  in  the  policy,  but  presumably  ascer- 
tainable ;'  or  the  net  value,' or  the  sum  insured,  or  premiums,  as  the 
equities  of  the  case  should  call  for  the  judgment  of  the  company  ;^ 
or  allowing  the  directors  in  their  option  to  pay  a  loss.'  And  in  this 
last  case  the  Court  said  such  a  clause  as  the  last  does  not  offer  any 
inducement  to  suicide.*  A  condition  avoiding  the  policy  in  the  event 
of  additional  insurance  by  the  insured,  unless  notified  to  the  com- 
pany and  by  it  permitted,  is  valid.^  So  is  a  clause  of  forfeiture  for 
other  insurance,  whether  valid  or  invalid.* 

495.  The  insurer  may  stipulate  that  the  insurance  shall  not  attach 
till  the  premium  is  paid,*  or  till  the  policy  be  delivered."  A  condi- 
tion forfeiting  the  policy  for  non-payment  of  premiums  or  assessments 
is  valid.^^  So  is  a  condition  that  if  sixty  days  elapse  ^fter  maturity 
of  the  note  and  suit  be  commenced  for  its  collection  it  shall  be  con- 
sidered cancelled.^*  A  clause  that  "  all  premium  notes  which  have 
expired  and  are  not  in  force  at  the  time-such  assessment  is  declared, 
shall  nevertheless  be  liable  to  assessment  for  all  unpaid  losses 
which  existed  at  the  time  of  the  expiration  of  such  premium  note 
or  notes,  pro  rata^  with  all  other  premium  notes  then  in  force,"  is 
valid.^  So  is  a  clause  that  the  whole  note  shall  be  considered  as 
earned  on  the  failure  to  pay  an  instalment.'^  Or  that  a  failure  to 
pay  an  instalment  shall  make  the  whole  note  due,  except  in  the 
event  of  a  settlement  by  the  insured  "  for  time  expired  as  per  terms 


>  Halentine  v.  Mat.  Ben.  L.  Ins.  Co., 
24  Fed.  R.  159  (K.  D.  Wi«.). 

'  Frey  v.  Qermania  L.  Ins.  Co.,  56 
Mich.  29. 

*  Schmidt  v.  Home  L.  Ins.  Co.,  8  Ins. 
L.  J.  77  (Oh.). 

*  Salentine  v.  Mut.  Ben.  L.  Ins.  Co., 
•24  Fed.  R.  159  (K.  D.  Wis.). 

<  Moore  v.  Woolsey,  4  K.  &  B.  243. 

«  lb. 

^  Mygum  r.  iBtua  Ins.  Co.,  11  Iowa 
21 ;  Barnard  v.  Nat.  F.  Ins.  Co.,  27  Mo. 
Ap.  2G  ;  Gilbert  v.  Phoenix  Ins.  Co.,  36 
Barb.  (N.  Y.)  372;  N.  O.  Ins.  Ass'n  v, 
Uriffin,  66  Tex.  232 ;  Fuller  v.  Madison 
Mut.  Ins.  Co.,  36  Wis.  599. 

*  Phoenix  Ins.  Co.  r.  Lamar,  106  lud. 

29 


513 ;  Sugg  V.  Hartford  F.  Ins.  Co.,  98 
N.  C.  143.  Though  see  Gee  v.  Cheshire 
Mut.  F.  Ins.  Co.,  55  N.  H.  65. 

*  Watrous  v.  Miss.  Val.  Ins.  Co.,  35 
Iowa,  582  ;  Flint  p.  Oh.  Ins.  Co.,  8  Oh. 
501. 

^  Flint  V,  Oh.  Ins.  Co.,  supra, 

^1  People  v.  Knickerbocker  L.  Ins.  Co. , 
103  N.  Y.  480;  Beadle  v.  Chenango 
Co.  Mut.  Ins.  Co.  3  Hill  (N.  Y.),  161. 

"  Shake/  v.  Hawkeye  Ins.  Co.,  44 
Iowa,  540. 

^  Susquehanna  Mut.  F.  Ins.  Co.'s 
Ap.,  105  Pa.  St.  615. 

*♦  Williams  v.  Albany  City  Ins.  Co., 
19  Mich.  451 ;  Amer.  Ins.  Co.  v.  Klink, 
65  Mo.  78. 
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in  short  rates. "^  Or  a  condition  suspending  the  contract  of  insur- 
ance during  default  on  payment  of  the  premium.'  Or  a  condition 
that  a  policy  shall  be  forfeited  for  failure  to  pay  interest  on  the  note 
given  for  the  premium.'  Or  a  condition  that  no  claim  shall  bear 
interest  before  a  judicial  demand.^ 

496.  Of  late  years  it  has  been  not  unusual  for  insurance  com- 
panies to  insert  in  the  application  or  policy  a  clause  to  the  effect 
that  "  every  insurance  agent,  broker,  or  other  person  forwarding 
applications  or  receiving  premiums  is  the  agent  of  the  applicant, 
and  not  of  the  company  ;"  or  "  that  the  person  forwarding  applica- 
tions shall  be  deemed  the  agent  of  the  applicant  and  not  of  the 
company,  in  any  preliminaries  to  such  contract  or  proposal ;"  or  that 
^'  any  person,  other  than  the  insured,  who  may  have  procured  this 
insurance  to  be  taken  by  this  company,  shall  be  deemed  to  be  the 
agent  of  the  assured  named  in  this  policy,  and  not  of  this  company 
under  any  circumstances,  or  in  any  transaction  relating  to  this  in- 
surance ;"  or  that  "all  agents  are  to  be  considered  the  agents  of 
the  applicants  so  far  as  relates  to  making  application,  and  that  the 
company  should  not  be  bound  by  any  statement  made  to  the  agent 
not  contained  in  the  application."  The  validity  and  construction  of 
these  conditions  have  been  so  frequently  before  the  Courts,  that  we 
shall  examine  the  cases  applicable  to  agents  acting  for  both  parties 
somewhat  in  detail.  And  while  the  cases  in  which  these  particu- 
lar clauses  appear  certainly  conflict.'  It  still  may  be  possible  to 
extract  from  them  some  rule.  The  examination  of  the  cases  may 
be  prefaced  with  the  statement  that  these  clauses  have  generally  been 
looked  upon  with  great  disfavor,  and,  when  held  valid,  very  strictly 
construed,  and  the  state  of  the  law  on  this  point  may,  perhaps,  be 
best  arrived  at  by  a  process  of  exclusion. 


1  Palmer  v.  Continen.  Ins.  Co.,  31 
Mo.  Ap.  467. 

s  8ee  Mich.  Mat.  L.  Ins.  Co.  v.Caster, 
128  Ind.  25  ;  Blackerby  v,  Coiitinen. 
Ins.  Co.,  83  Ky.  574  ;  Robinson  v.  Con- 
tinen. Ins.  Co.,  76  Mich.  641 ;  Barnes 
V.  Continental  Ins.  Co.,  30  Mo.  Ap. 
539  ;  Phoenix  Ins.  Co.  r.  Batchelder, 
32  Neb.  490  ;  Blanchard  v.  Atlan.  Mut. 
F.  Ins.  Co.,  33  N.  H.  9  ;  Pogle  v,  Lycom. 
Mut.   Ins.   Co.,    3    Grant  (Pa.),    77 ; 
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Joliffe  V,  Madison  Mnt.  Ins.  Co.,  3i* 
Wis.  111. 

^  Euickerbooker  L.  Ins.  Co.  r.  Dietx, 
52  Md.  16  ;  Fowler  r.  Metropol.  L.  Ins. 
Co.,  116  N.  Y.  389.  Thoagh  see  Cole 
V.  Knickerbocker  L.  Ins.  Co.,  63  How. 
Pr.  (N.  Y.)  442. 

*  Meroh.  Mat.  Ins.  Co.  r.  Lacroiz, 
45  Tex.  158. ' 

^  See  Remarks  of  the  Court  in  Bell 
p.  Lyom.  F.  Ins.,  19  Hun  (N.  Y.), 
238. 


CHAP.  II.]  ILLEGALITY.  [497. 

It  is  proposed  first  to  find  out  to  what  cases  the  Courts  have 
decided  that  such  agency  clauses  do  not  apply,  and  then  those  in 
which  the  clauses  have  been  acted  upon. 

497.  At  the  common  law,  as  a  general  rule,  an  agent  of  one 
party  cannot  act  in  the  same  transaction  for  the  other  party  ad- 
versely to  his  first  employer  without  the  knowledge  of  the  former, 
and  if  he  does  such  contract  is  voidable.^  Thus  an  agent  could  not, 
without  express  consent,  grant  an  insurance  in  his  own  favor.*  Of 
course,  a  mere  employment  by  the  other  party  in  another  matter 
would  not  be  material.  For  instance,  there  could  be  no  objection 
in  the  insured  procuring  a  policy  from  an  ageht  of  the  company 
who  also  happens  to  be  the  insured's  watchman  or  guard  in  taking 
care  of  his  property.*  Now  the  agent  of  the  company  who  solicits, 
fills  up  at  the  insurer's  dictation,  and  procures  the  policy  is,  in  point 
of  fact,  undoubtedly  the  agent  of  the  company,  certainly  in  the 
absence  of  a  clause  to  the  contrary,^  and  ,roost  of  the  clauses  are 
aimed  to  protect  the  insurer  from  the  errors  or  fraud  of  this  species  of 
special  agent.  It  has  been  held,  admitting  that  the  ^^  agency  clauses" 
apply  and  are  valid,  that  they  could  not  be  meant  to  extend  to  acts 
subsequent  to  the  procurement  and  issue  of  the  policy.'  And  that 
even  where  the  words  of  the  clause  are  of  very  extensive  import,  as 
in  White  v.  Conn.  Ins.  Co.,*  where  the  condition  was  that  **  any 

1  Copp  v.  Lynch,  26  Solic.  Jour.  348 ;  Ap.    165.       See  Mut.   F.    Ins.   Co.   i\ 

Savings  &  Ins.  Co.  e,  Manhattan  F.  Ind.  Deale,  18  Md.  26. 
Co.,  66  Ga.  446;  People's  Ins.  Co.  v.        •  White  v.  Conn.  Ins.  Co.,  120  Mass. 

Paddon,  8   Brad.    (III.)   447  ;   Whited  330  ;  Von  Wien  v.  Scot.  Un.  F.  Nat.  Ins. 

V.  Qermania  F.  Ins.  Co.,  76  N.  Y.  415  ;  Co.,  32  Alb,  L.  J.  (N.  Y.)  488  ;  Lebanon 

Utica  Ins.   Co.   v.  Toledo  Ins.  Co.,  17  Ins.  Co.  r.  Hoover,  18  W.  N.  C.  (Pa.) 

Barb.  (N.  Y.)  132;  N.  Y.  Central  Ins.  223;  Grace  v.  Amer.  Central  Ins.  Co., 

Co.  V.  Nat.  Protection  Ins.  Co.,  20  lb.  109  U.  S.  278  ;  Kehler  v.  N.  0.  Ins.  Co., 

468 ;  Ritt  c.  Wash.  M.  &.  F.  lus.  Co.,  14  Ins.  L.  J.  733  (£.  D.  Mo.) ;  Adams 

41  lb.  363.  f.    Manfr's    k  Builders'    Ins.   Co.,   17 

«  Pratt  w.  Dwelling-HoQse  Mnt.  F.  Fed.  R.  636  (D.  R.  I.).  See  also 
Ins.  Co  ,  53  Hun  (N.  Y.),  101  ;  White  Whited  v.  Germania  F.  Ins.  Ck).,  76  N. 
V.  Lancash.  Ins.  Co.,  27  U.  C.  Ch.  61.  Y.  415  ;  Stone  v.  Franklin  F.  Ins.  Co., 
See  Glen's  Palls  Ins.  Co.  w.  Hopkins,  16  105  N.  Y.  543  ;  First  Nat.  F.  Ins.  Co. 
Brad.  (III.)  220  ;  Diboll  v,  JEtUA  L.  r.  Isett,  11  W.  N.  C.  (Pa.)  558 ;  New- 
Ins.  Co.,  9  Ins.  L.J.  827  (La.).  ark   F.    Ins.  Co.  v,  Sammons,  110  III. 

•  Northrnp  p.  Germania  F.  Ins.  Co.,  166  ;  Peoria  Sugar  Refinery  Co.  v,  Sus- 
48  Wis.  420.  qnehanna  Mut.  F.  Ins.  Co..  20  Fed.  R. 

*  Commer.  F.  Ins.  Co.  u.  Allen,  80  480  (E.  D.  Pa.). 
Ala.  671  ;    Joy  p.  Pa.   Ins.  Co.,  35  Mo.         «  120  Mass.  330. 
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person  other  than  the  insured,  who  might  have  procured  the  insur- 
ance, shall  be  deemed  the  agent  of  the  insured,  and  not  of  the  in- 
surers under  any  circumstances  whatever,  or  in  any  transactions 
connected  with  the  policy.^"  Obviously,  whether  there  is  an  agency 
clause  or  not,  if  it  appear  that  the  agent,  in  fact,  is  authorized  by 
the  insured  to  act  in  subsequent  matters  for  him,  as  to  receive  notice 
of  cancellation,  the  insured  would  be  bound  by  his  act.* 

498.  In  Sexton  v.  Montgomery  Co.  Mut.  Ins.  Co.,*  the  policy 
provided  that  '*  the  insured  will  be  bound  by  the  application,  for  the 
purpose  of  taking  which  the  survivor  will  be  deemed  the  agent  of 
the  applicant  as  well  as  of  the  company,"  and  the  Court  held  that 
while  the  insured  would  be  bound  by  the  agent's  description  and 
survey,  he  would  not  be  bound  by  the  agent  of  the  insurer  in  other 
respects,  and,  as  the  agent  was  told  about  prior  insurance  by  the 
insured,  that  was  notice  to  the  company. 

In  Graham  v.  Ont.  Mut.  Ins.  Co.,^  Cameron,  C.  J.,  said  that  a 
somewhat  similar  clause  did  not  apply  to  acts  done  in  consequence 
of  certain  explanations  of  questions  propounded  in  the  policy,  which 
were  given  by  the  agent  of  the  insurer.  So  in  Commercial  Ins.  Co. 
V,  Ives,*  the  clause  was  held  not  to  apply  in  any  event  where  the 
company  itself,  it  was  said,  suggested  or  issued  the  policy,  relying 
on  its  own  knowledge.  In  Shannon  v,  Hastings  Mut.  F.  Ins.  Co.,*  in 
addition  to  the  agency  clause,  the  policy  provided  that  the  company 
was  to  be  responsible  for  the  survey,  and  it  was  held  the  diagram 
made  was  a  survey.  In  Kister  v.  Lebanon  Mut.  Ins.  Co.,^  the 
clause  '^  if  any  broker  or  other  person  other  than  the  insured  shall 
have  procured  this  insurance  to  be  taken,  such  broker  or  other  per- 
son shall  be  considered  the  agent  of  the  insured  and  not  of  the  com- 
pany," was  held  not  to  apply  to  an  agent  employed  by  the  company. 
Where  the  agency  clause  is  present  making  the  agent  that  of  the 
insured,  but  the  insurer  inserts  another  clause  to  the  eflfect  that  the 
policy  shall  not  be  good  till  countersigned  by  such  agent,  it  was 

I  So  in   Ind.   Ins.   Ck>.  t;.  Hartwell,  *  9  Barb.  (N.  Y.)  191. 

100  lud.  566.     But  see  Whited  t;.  Ger-  *  14  Ont.  R.  358. 

mania  F.  Ins.  Co.,  76  N.  Y.  415.  *  56  111.  402. 

«  See  Hart.  F.  Ins.  Co.  v.  Reynolds,  «  26  U.  C.  C.  P.  380  ;  2  Ont.  Ap.  81. 

36  Mich.  502;    Stone  v,  Franklin  F.  ^  128  Pa.  St.  553.    See  also  Andes  P. 

Ins.  Co.,  105  N.  Y.  543.  Ins.  Co.  r.  Loslir,  6  Daly  (N.  Y.),  105. 
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held  that  the  latter  clause  contradicted  the  former,  and  therefore 
would  be  taken  to  render  it  nugatory.* 

499.  In  no  event  could  the  agency  clause  apply  unless  expressly 
or  impliedly  made  known  to  the  insured,  and  the  secret  instructions 
of  the  company  to  their  agent  to  consider  himself  and  act  as  the 
applicant's  agent  in  regard  to  the  insurance  are  immaterial.'  In 
Susquehanna  Ins.  Co.  v,  Perrine,*  the  Court,  while  admitting  that 
the  applicant  was  a  stranger  in  the  preliminary  negotiations,  held 
that  he  was  bound  by  the  agency  clause  inserted  in  the  by-laws,  on 
the  ground  that,  as  the  applicant  knew  he  was  about  to  become  a 
member,  it  was  fair  to  suppose  that  he  would  make  himself  ac- 
quainted with  the  regulations  of  the  company,  one  of  which  was  this 
clause.  How  far  this  case  is  law  in  Pennsylvania  the  author  of  this 
book  is  unable  to  state,  but  at  all  events  it  may  be  stated  that  such 
a  clause  has  subsequently  been  specifically  held  not  to  apply  under 
almost  identical  circumstances.^  For  instance,  it  was  held  in  Nas- 
sauer  v.  Susquehanna  Mut.  Ins.  Co.^  that  the  insured  was  not  bound 
by  a  provision  in  a  policy  referring  to  a  by-law  making  the  agent 
of  the*  company  the  insured's  agent,  on  the  ground  that,  being  un- 
true in  fact,  the  insured  was  not  bound  by  a  condition  of  the  com- 
pany which  he  had  no  right  reasonably  to  expect.  So  in  Boetcher 
V.  Hawkeye  Ins.  Co.,*  the  agency  clause  in  the  policy  was  not 
enforced,  apparently  because  the  policy  was  not  delivered  till  five 
days  after  the  contract  was  completed,  which  was  therefore  in  force 
during  that  time  before  its  delivery,  and  the  insured  was  not  informed 
of  the  agency  clause  till  the  receipt  of  the  policy.  And  as  he  could 
not  then  cancel  without  a  loss  of  money,  unless  for  a  fraud  or  mis- 
take, it  would  be  unreasonable  to  hold  him  to  a  condition  in  the 
policy  which  he  was  not  previously  informed  would  be  inserted  in 
it  and  which  he  did  not  expect ;  and  therefore  his  neglect  in  not 
reading  the  policy  was  not  material.     The  rule  as  to  the  necessity 

1  N.   Brit.   &   Meroant.    Ins.    Co.   v,  ^  Eilenberger  v.  Protective  Mat.   F. 

Crutchfield,   108   Ind.  518;  Sprage  v.  Ins.  Co.,89Pa.St.464;  Nassaner  v.Sus- 

HoUand  Purchase  Ins.  Co.,   69  N.  Y.  quehanna  Mat.  F.  Iiis.  Co.,  109  lb.  507. 

128;  Whited  v,  Germania  F.   Ins.  Co.,  «  109  Pa.  St.  507,  513. 

76  lb.  415.  6  47  Iowa,  253.     Se«  also  Boetcher  v. 

*  Bebee  v.  Hart.  Co.  Mut.  F.  Ins.  Co.,  Uawkeyt^  Ins.  Co.,  47  Iowa,  253  ;  Nas- 
25  Conn.  51.  saner  v.  Susquehanna  Mut.  F.  Ins.  Co., 

•  7  W.  &  S.  (Pa.)  348.  109  Pa.  St.  507. 
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of  notice  of  the  provision  to  the  insured  would  equally  apply  to 
mutual  and  stock  companies.* 

500.  In  many  cases  the  agency  clauses  have  been  held  inopera- 
tive where  the  insurer's  agent,  in  point  of  fact,  acted  as  the  agent 
of  the  insurer.*  And  certain  Courts  have  held  the  clauses  void,' at 
least  when  intended  to  apply  to  a  general  agent.^  In  Atlantic  Ins. 
Co.  v.  Carlin*  the  procurer  of  the  insurance  was  not  the  insured,  but 
was  in  point  of  fact  his  agent,  and  the  clause  was  applied.  In  cases 
in  Massachusetts,  and  New  York,  the  agency  clause  has  been  en- 
forced, though  the  agents  in  the  cases  were  not  general  agents.* 
And  in  Massachusetts,  it  was  also  held  the  clause  was  not  affected 
by  the  Act  of  1861,  c.  170,  relating  to  insurance  agents.'^  In  Canada, 
in  Bleakley  v.  Niagara  Dist.  Mut.  Ins.  Co.®  and  Johnstone  v.  lb.,* 
the  agency  clause  was  enforced,  though  in  these  cases,  in  addition 
to  the  words  that  the  agent  should  be  considered  the  agent  of  the 
applicant,  there  were  added  '*  and  the  company  shall  not  be 
bound  by  any  statement  made  to  the  agent  not  contained  in  the 
application."  Apparently,  in  the  Province  of  Quebec,  such  a  clause 
would  be  permitted  by  the  Civil  Code  Act  of  1735.^*^  In  Maine, 
under  the  statute,"  a  policy  drawn   up  by  an  agent  who  "knows 

>  See  Kausal  v,  Minn.  Farmers'  Mut.  Bassell  v.  Amer.  F.  Ids.  Co.,  2  Hughes, 

F.  Ins.  Assur.,  31  Minn.  17  ;  though  see  531  (E.  D.  Va.). 

Susquehanna   Ins.    Co.   r.  Perrine,   7  *  58  Md.  336. 

W.  &  S.  (Pa.)  348.  6  Abbott  v.  Shawmut  Mut.  F.  Ins.  Co., 

2  See  Lycom.  F.  Ins.  Co.  v.  Ward,  90  3  Allen  (Mass.),  213  ;  Shawmut  F.  Ins. 
111.  54.')  ;  Ind.  Ins.  Co.  v.  Hartwell,  100  Co.  v.  Stevens,  9  lb.  332 ;  Mulrey  r. 
lud.  566  ;  Continen.  Iiis.  Co.  v,  Pearce,  Shawmut  Mut.  F.  Ins.  Co.,  4  lb.  116  ; 
39  Kan.  396  ;  Kausal  r.  Minn.  Farmers'  Wood  v.  Firemen's  Ins.  Co.,  126  Mass. 
Mut.  F.  Ins.  Assur.,  31  Minn.  17  ;  Car-  316  ;  Alexander  i;.  Qermania  F.  Ins.  Co., 
sou  u.  Jersey  City  Ins.  Co.,  43  N.J.  L.  66  N.  Y.  464,  reversing  same  case  in  2 
300.  See  also  Columbia  Ins.  Co.  v,  Hun  (N.  Y.),  655  ;  Rohrbach  ».  Ger- 
Cooper,  50  Pa.  St.  331 ;  Eilenberger  v.  mania  F.  Ins.  Co.,  62  N.  Y.  47 ;  Part- 
Protective  Mut.  Ins.  Co.,  89  lb.  464.  ridge  v.  Commer.  F.  Ins.  Co.,  17  Hun 
See  also  Benson  v,  Agric.  Ins.  Co.,  42  (N.  Y.),  95. 

U.  C.  Q.  B.  282;  Graham  i\  Ont.  Mut.  ^  Wood  v.  Firemen's  P.  Ins.  Co.,  126 

Ins.  Co.,  14  Ont.  R.  3.')8.  Mass.  316. 

»  Sullivan  v.   Phoenix  Ins.   Co.,  34  «  16  U.  C.  Ch.  198. 

Kan.  170.  »  13  U.  C.  C.  P.  331. 

*  N.   Brit.   &   Mercant.    Ins.    Co.    t;.  ^^  Conn.  F.  Ins.  Co.  v.  Kananagh,  5 

Crutchlield,  108  Ind.  518 ;  Gana  v,  St.  L.  R.  S.  C.  (Mont.)  262. 

Paul  F.  &  M.  Ins.  Co.,  43  Wis.  108 ;  »  P.  L.  1861,  c.  34,  s.  2, 
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[501. 


all  the  facts  about  the  ownership  and  occupancy/'  binds  the  com- 
pany .* 

501.  It  is  not  unreasonable  to  stipulate  that  proofs  of  loss  shall 
be  presented  within  fifteen  days.'  Nor  is  a  condition  requiring  the 
proofs  to  be  certified  to  by  the  hand  and  seal  of  the  nearest  magistrate 
unreasonable.*  And  a  mutual  company  is  not  precluded  from  mak- 
ing such  a  condition.^  The  insurer  may  stipulate  that  the  insured 
shall,  if  required,  submit  to  examinations  under  oath  by  any  person 
appointed  by  the  insurer  and  subscribe  it  when  reduced  to  writing, 
and  that  a  refusal  to  answer  any  such  questions  or  sign  such  exami- 
nation shall  cause  a  forfeiture  of  all  claims  under  the  policy.* 
But  a  stipulation  that  the  chief  of  the  fire  department,  magistrate,  or 
justice  nearest  shall  certify  as  to  loss  has  been  thought  void,  as  the 
insurer  has  no  right  to  require  a  public  officer  to  do  this  act."  A 
condition  that  in  adjusting  a  loss  other  existing  policies  shall  be 
taken  into  account  even  though  forfeited,  is  not  unreasonable,  its 
purpose  being  to  protect  the  insurer  against  the  necessity  of  con- 
testing with  the  insured  the  validity  of  the  other  policies.^  The 
insurer  may  stipulate  that  an  appraisement  of  the  property  injured 
shall  precede  payment.*  Or  that  the  insurer  shall  have  the  right 
on  request  to  have  an  appraisal  of  the  property  insured  when 
injured,  and  take  the  whole  or  any  part  of  the  property  at  the 
appraised  value.*  A  by-law  giving  a  committee  the  discretion  to 
determine  whether  a  sick  member  is  entitled  to  have  a  benefit  is 
valid.*®  So  is  a  by-law  of  a  railway  relief  association  requiring  its 
members  to  release  the  railway  company  from  all  claims  for  damages 
before  applying  for  relief  to  the  relief  association,  as  it  is  a  mere 
election  from  whom  to  get  damages.*^ 


1  Caston  17.  Monmouth  M.  &  F.  Ins. 
Co.,  54  Me.  170. 

s  Bowes  V,  Nat.  Ins.  Co.,  4  P.  &  B. 
(N.  B.)  437. 

*  Cammell  o.  Beaver,  Etc.,  Ins.  Co., 
39  U.  C.  Q.  B.  1.  ;  Morrow  t;.  Waterloo 
Co.  Mat.  F.  Ins.  Co.,  39  lb.  441. 

*  Langel  v,  Mut.  Ins.  Co.,  17  U.  C.  Q. 
B.  524. 

9  Gross  V,  St.  Paul  F.  &  M.  Ins.  Co., 
14  Ins.  L.  J.  158  (D.  Minn.). 

*  Univ.  F.  Ins.  Co.  v.  Block,  109  Pa. 
535. 


^  Liv.  &  Lond.  &  Globe  Ins.  Co.  p. 
Verdier,  35  Mich.  395. 

8  Wolff  u.  Liv.  &  Lond.  &  Globe  Ins. 
Co.,  50  N.  J.  L.  453. 

'  Hamilton  v,  Liv.  &  Lond.  &  Globe 
Ins.  Co.,  136  U.  S.  242. 

10  Van  Poucke  u.  Netherland*s  St. 
Vincent  de  Paul  Soc.,  29  N.  West  R. 
862  (Mich.). 

"  Owens  V.  B.  k  0.  R.  R.  Co.,  35  Fed. 
R.  715  (S.  D.Oh.). 
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502.  It  was  held  in  Massachusetts,  that  it  was  competent  for  the 
Legislature  to  pass  a  statute  which  authorized  the  Court,  after  a 
hearing  in  equity,  to  ratify  and  confirm  an  assessment  by  a  mutual 
insurance  company  upon  its  members  who  at  the  time  of  the  making 
thereof  were  liable  to  assessment,  and  which  provided  that    the 
decree  of  the  Court  notifying  the  same  shall  be  conclusive  upon  all 
such  members  as  to  the  necessity  of  the  assessment,  the  authority 
of  the  company  to  make  or  collect  the  same,  the  amount  thereof, 
and  all  formalities  connected  therewith,  without  providing  for  other 
notice  to  such  members  than  by  a  general  one  by  publication,  and 
without  making  any  special  provision  for  a  trial  by  jury.*     A  con- 
dition in  a  policy  of  a  mutual  company  that  the  only  action  main- 
tainable by  the  insured  on  the  policy  should  be  a  levy  of  assess- 
ments on  the  policyholders,  who  were  bound  to  contribute  to  death 
losses  according  to  certain  provisions,  and  that  the  company  should 
merely  be  bound  to  pay  over  what  should  be  assessed  and  collected, 
and  if  a  levy  should  be  ordered  by  the  Court  that  the  association 
should  only  be  liable  for  the  sum  collected,  was  held  valid  in  the 
Federal  Court  for  the  Eastern  District  of  Missouri.*    In  Pennsvl- 
vania,  the  Act  of  incorporation  of  a  company  provided  that  the  in- 
sured should  deposit  a  note  in  an  amount  fixed  by  the  directors,  of 
which  ten  per  cent,  was  to  be  paid  in  cash  and  the  rest  when  the 
directors  should  deem  advisable.     At  the  expiration  of  the  policy 
the  unpaid  portion  of  the  note  was  to  be  cancelled,  and  a  lien,  waiv- 
ing inquisition  on  the  property  of  the  insured  for  the  amount  due  on 
the  note,  was  also  given  on  the  company  filing  a  memorandum  con- 
taining the  name  of  the  insured,  the  description  of  the  property,  the 
^'  amount  of  the  note  unpaid,"  etc.    It  was  held  that  the  Statute  was 
not  unconstitutional  because  making  the  insured  agree  as  to  the 
manner   in  which  judgment  should   be  entered  against  him,  and 
waiving  a  jury  trial.' 

503.  An  Act  of  incorporation  of  a  mutual  insurance  company  of 
New  Hampshire,  which  provided  that  suit  should  '^  be  brought  at  a 
proper  Court  in  the  county  of  Merrimack,"  State  of  New  Hampshire, 

I  Hamilton  Mat.  Ins.  Co.  v,  Parker,  •  Krugh  o.  Lycom.  F.  Ins.  Co.,  77  Pa. 
11  Allen,  574.  See  Sts.  1862,  c.  181  ;  St.  15 ;  Ljoom.  F.  lua.  Co.  v.  Back,  4 
1863,  0.  249.  Leg.  Gaz.  (Pa.)  182. 

'  Eggleston  v.  Centennial    Mat.    L. 
Asfl'n,  19  Fed.  R.  201  (E.  E.  Mo.). 
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• 

was  held  inoperative  because  the  remedy  was  regulated  by  the  law 
of  the  forum  where  the  redress  is  sought.*  And  in  Maine,  a  pro- 
vision that  the  insured  may  sue  ^^  at  the  next  Court  to  be  holden  in 
and  for  the  county''  where  the  company  is  established,  was  held  not 
to  repeal  the  provision  of  R.  S.  c.  81,  sec.  6,  which  authorized  the 
plaintiff  to  sue  in  the  county  where  he  resides.^  So  in  Massachu- 
setts, the  control  of  the  place  of  the  remedy  was  held  not  to  be  a 
matter  of  contract,  but  that  the  insured  must  bring  his  suit  in  the 
county  provided  by  the  general  law.'  These  last  cases  rest  simply 
on  reasons  of  general  convenience.  It  was  suggested  by  Shaw,  C. 
J.,  that  it  would  be  vei^  inexpedient  and  against  public  policy  to 
allow  the  general  rules  established  by  law  as  to  the  place  of  bring- 
ing suits  to  be  changed  by  contract,  as  such  contracts  might  be 
induced  by  considerations  tending  to  bring  the  administration  of 
justice  into  disrepute  ;  such  as  the  greater  or  less  intelligence  and 
impartiality  of  Judges,  the  integrity  and  capacity  of  juries,  the  more 
or  less  influence  arising  from  the  social  and  political  standing  of  par- 
ties in  one  or  another  county,  and  though  that  Judge  perhaps  did  not 
think  these  reasons  sufficient  to  render  the  condition  void,  he 
avoided  the  clause  on  the  ground  that  to  require  Courts  and  juries 
to  apply  different  rules  of  law  to  different  cases  in  the  conduct 
of  suits,  in  matters  relating  to  remedy  merely,  according  to  the 
stipulations  of  the  parties  framing  them,  would  be  of  great  inconve- 
nience.* 

504.  A  clause  in  a  bill  of  lading  giving  the  carrier  the  benefit  of 
the  shipper's  policy  of  insurance,  if  he  has  any,  has  been  held  valid.* 
So  is  a  clause  in  a  policy  of  insurance  that  the  ^'  insurance  shall  not 
enure  to  the  benefit  of  any  carrier."* 

It  is  usual  for  the  insurer  to  stipulate  that  a  suit  for  breach  of 
the  contract  on  the  part  of  the  insurer  shall  be  brought  within  six 
months  or  a  year  after  a  cause  of  action  shall  accrue,  and  such  a 

1  Bartlett  v.  Uu.  Mut.  F.  Iub.  Co.,46  *  See  Nate  v,  Hamilton    Mut.    Ins. 

Me.  500.  Co.,  6  Gray  (Mass.),   174.     See  post^ 

*  Martin  v.  Penobscot  Mat.  F.  his.  §  1287. 

Co.,  53  Me.  419.  ^  Mercantile  Mat.  Ins.  Co.  ?>.  Calebs, 

»  HaUp.  People*8  Mut.  F.  Ins.  Co.,  20  N.  Y.  173;    Ins.   Co.  of  N.  A.    v, 

6  Gray  (Mass.),  ^85;  Nute  v.  Hainil-  Easton,  73  Tex.  167  ;  Phoenix  Ins.  Co.  r. 

ton  Mut.  Ins.  Co.,  6  lb.  174 ;  Amesbary  Erie  &  W.  Transp.  Co.,  117  U.  S.  312. 

r.  Bowditch  Mat.   F.  Ins.   Co.,    6  lb.  ^  lus.  Co.  of  N.  A.  v.  Easton,  73  Tex. 

596.  167. 
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stipulation  is  not  against  public  policy.^     In  French  v.  Lafayette 

Ins.  Co.^  (1853),  the  limit  of  six  months  was  held  invalid ;  but  this 
case  cannot  be  considered  as  authority  in  view  of  the  more  recent 
Federal  decisions  to  the  contrary,  including  that  of  the  Supreme 
Court.*  In  North  Dakota,  the  clause  is  void  by  the  statute.^  In 
Lower  Canada,  in  Wilson  v.  State  F.  Ins.  Co.,*  the  six  months 

clause  was  also  held  invalid,  but  the  reasoning  is  not  persuasive, 
and  there  is  a  later  decision  the  other  way  in  the  Supreme  Court  of 

1  Woodbury  Sav.  Bk.,  Etc.  v.  Charter  F.  Ins.  Co.,  1  Blatch.  280  (D.  Conn.)  ; 
Oak  P.  &  M.  Ins.  Co.,  31  Con.  517;  Long-  Davidson  v.  Phceniz  Ins.  Co.,  4  Saw. 
hurst ».  Star  Ins.  Co.,  19  Iowa,  364 ;  Ky.  594  (D.  Cal.)  ;  0*Laughlin  v.  Un.  Cen- 
Mut.  Security  Fund  Co.  ».  Turner,  89  tral  L.  Ins.  Co.,  3  McCrary,  543  (B.  D. 
Ky.  665;  Gliio  v.  West.  Assur.  Co.,  65  Mo.)  ;  Thompson  v.  Phoenix  Ins.  Co., 
Miss.  532 ;  Muse  t;.  Land  Assur.  Corp.,  25  Fed.  R.  296  (D.  Or.)  ;  Riddlesbarger 
108  N.  C.  240 ;  Hocking  v.  Howard  Ins.  v.  Hartford  Ins.  Co.,  7  WaU.  386 ;  Ket- 
Co.,  1.^0  Pa.  St.  171 ;  Everett  v.  Niag.  chum  v.  Protection  Ins.  Co.,  1  Allen 
Ins.  Co.,  142  Pa.  St.  322;  Suggs  v.  (N.  B.),  136;  Grieve  v.  Northern 
TraveUers'  Ins.  Co.,  71  Tex.  579 ;  Va.  Assur.  Co.,  5  Vict.  L.  R.  443.  In  the 
F.  &  M.  Ins.  Co.  V.  Wells,  83  Va.  736;  following  the  limit  was  six  months: 
McFarlaud  v,  Peabody  Ins.  Co.,  6  W.  Brown  v.  Savannah  Mnt.  Ins.  Co.,  24 
Va.  425  ;  Rousseau  v.  La  Com  d'Ass,  1  Ga.  97  ;  Stout  v.  City  1?,  Ins.  Co.,  12 
Montreal  S.  C.  395  ;  Allen  v.  Meroh.  M.  Iowa,  371  ;  Moore  v.  State  Ins.  Co.,  72 
Ins.  Co.,  33  L.  Can.  J.  51,  314.  See  lb.  414;  Roach  v,  N.  Y.  &  Brie  Ins. 
also  Yoell  v,  Manhattan  Ins.  Co.,  3  Pac.  Co.,  30  N.  Y.  546 ;  Sohroeder  r.  Key- 
L.  9 ;  in  the  following  eases  the  limi-  stone  Ins.  Co.,  2  Phila.  286  ;  North- 
tation  was  one  year,  or  twelve  months :  west  Ins.  Co.  v.  Phoenix  Oil  &  Candle 
Garido  v.  Amer.  Central  Ins.  Co.,  8  Co.,  31  Pa.  St.  448 ;  University  sal 
West  Coast,  180  (Cal.)  ;  Underwriters,  Mut.  F.  Ins.  Co.  r.  Weiss,  106  lb.  20  ; 
Etc.,  V,  Sutherlin,  55  Ga.  266  ;  Hekla  Va.  F.  &  M.  Ins.  Co.  v.  Aiken,  82  Va, 
Ins.  Co.  V.  Schroeder,  9  Brad.  (III.)  424 ;  McFarland  v,  JBin&  F.  &  M.  Ins. 
472  ;  Peoria  M.  &  F.  Ins.  Co.  v.  White-  Co.,  6  W.  Va.  437  ;  McFarland  v.  Pea- 
hill,  25  III.  466  ;  Carraway  v.  Merch.  body  Ins.  Co.,  6  lb.  425.  In  Amesbnry 
Mut.  Ins.  Co.,  26  La.  An.  298  ;  Edson  v.  v.  Bowditch  Mut.  F.  Ins.  Co.,  6  Gray 
Merch.  Mnt.  Ins.  Co.,  35  lb.  353;  Peoria  (Mass.),  596,  the  limit  was  fonr 
M.  &  F.  Ins.  Co.  Hall,  12  Mich.  202 ;  months ;  and  in  Keim  p.  Home  Mat. 
(Mass  V.  Walker,  66  Mo.  32 ;  Tasker  v.  F.  &  M.  Ins.  Co.,  42  Mo.  38,  and  Pat- 
Ken  ton  Ins.  Co.,  59  N.  H.  439  ;  Ripley  rick  v.  Farmers'  Ins.  Co.,  43  N.  H. 
v.  iEtna  Ins.  Co.,  30  N.  Y.  136;  Wil-  621,  it  was  the  next  term  of  Court  held 
kinson  v.  First  Nat.  F.  Ins.  Co.,  72  lb.  after  a  lapse  of  sixty  days. 
499  ;  Waite  v.  Spring  Garden  Ins.  Co.,  >  5  McLean,  461  (D.  Ind.).  But  see 
1  W.  N.  C.  (Pa.)  155  ;  Brown  v,  Roger  Barnes  v,  McMurtry,  29  Neb.  178. 
Williams  Ins.  Co.,  5  R.  I.  394;  Merch.  '  See  9upra,  note  1. 
Mut.  Ins.  Co.  V,  Lacroix,  35  Tex.  249  ;  *  Johnson  v.  Dak.  F.  &  M.  Ins.  Co., 
45  lb.  158  ;  Killips  v.  Putnam  F.  Ins.  45  N.  W.  799  (N.  Dak.). 
Ins.  Co.,  28  Wis.  472;  Cray  i;.  Hart.  »  7  L.  Can.  J.  223. 
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Canada.^  In  Indiana,  the  limitation  was  considered  valid,  but  the 
statute  of  the  State  forbids  a  limitation  for  less  than  three  years, 
and  this  applies  to  foreign  companies.'  In  Maine,  the  limitation  in 
the  policy  was  held  bad  by  reason  of  a  statute'  which  provides  that 
^^  no  conditions,  restrictions,  or  stipulations  in  its  charter,  by-laws, 
or  policies  shall  deprive  the  Courts  of  this  State  of  jurisdiction  of 
actions  against  such  companies,  nor  limit  the  time  of  commencing 
them  to  a  period  less  than  two  years  from  the  time  cause  of 
action  occurs."^  There  is  no  legal  objection  to  a  provision  that 
^^  no  question  as  to  validity  of  an  application  or  certificate  of  mem- 
bership shall  be  raised,  unless  such  question  be  raised  within  the 
first  two  years  from  and  after  the  date  of  such  certificate  of  member- 
ship, and  during  the  life  of  the  member  therein  named," as  it  is  not 
an  absolute  agreiement  to  waive  or  condone  fraud,  but  is  analogous 
to  a  short  Statute  of  Limitations.* 

505.  In  the  Dominion  of  Canada,  there  is  a  statutory  policy,  but 
the  insurer  is  allowed  to  insert  any  new  conditions,  or  vary  the 
statutory  ones,  if  the  Court  shall  consider  such  new  or  varied  con- 
ditions reasonable,  and  it  is  not  necessary  to  raise  the  reasonableness 
of  the  conditions  on  the  trial,  but  it  may  be  tested  in  the  Divisional 
Court.'  The  reasonableness  of  a  condition  seems  to  depend  on  the 
circumstances  of  each  case."^  Apparently  the  burden  is  upon  the 
insurer  to  show  the  reasonableness  of  the  policy  condition.'  Where 
the  statute  declares  that  a  misrepresentation  must  be  material  to 
avoid,  a  policy  condition  making  an  immaterial  concealment  or  repre- 
sentation a  forfeiture  was  held  unreasonable.'  A  condition  inserted 
by  the  company  that  "  when  property  insured  ....  or  any  part 
thereof  shall  be  alienated,  or  in  case  of  any  transfer  or  change  of 
title  to  the  property  insured,  or  any  part  thereof,  or  of  any  interest 
therein,  without  the  consent  of  this  company  indorsed  thereon,  or 

^  Allen  V,  Merch.  M.  Ins.  Co.,  33  L.  ^  Reddick  v.  Saugeen  Mat.  F.  Ins. 

Can.  J.  51,  314.  Co.,  15  Ont.  Ap.  363. 

*  Ins.  Co.  of  N.  A.  V.  Brim,  111  Ind.  ^  Ballagh  v.  Royal  Mut.  P.  Ins.  Co., 
281  ;  R.  8.  1881,  sec.  3770.  5  Ont.  Ap.  87.     See  Graham  v,  Ont. 

a  R.  S.  c.  48,  sec.  62.  Mut.  Ins.  Co.,  14  Ont.  R.  358. 

*  Dolbier  v.  Agricultnral  Ins.  Co.,  67        *  Smith  v.  City  of  Lond.  Ins.  Co.,  11 
Me.  180.  Ont.  R.  38. 

»  Wright  V.  Mat.  Benef.  L.  Ass'n,        »  Batler  i;.  Standard  F.  Ins.  Co.,  4 
118  N.  Y.  237.  Ont.  Ap.  391 ;  Reddick  v.  Saageen  Mut. 

F.  Ins.  Co.,  15  Ont.  Ap.  363. 
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if  the  property  hereby  insured  shall  be  levied  upon  or  taken  pos- 
session or  custody  under  any  legal  process,  or  the  title  be  disputed 
in  any  proceeding  at  law  or  equity,  this  policy  shall  cease  to  he 
binding,"  was  held  unreasonable.^  A  provision  that  a  ten  days' 
vacancy  shall  forfeit  is  good.*  Where  the  Dominion  Statute 
forbade  the  keeping  of  more  than  twenty-five  pounds  of  powder 
without  special  permission  and  the  payment  of  an  extra  premium, 
the  condition  of  the  company  that  not  more  than  ten  should  be  kept 
was  held  reasonable.'  A  condition  in  a  policy  by  a  mutual  com- 
pany that  "  in  case  any  promissory  note  for  a  cash  premium  note 
....  given  to  the  company,  or  any  officer  or  agent  thereof,  be  not 
paid  when  due,  the  policy  ....  shall  be  null  and  void,  and  the 
company  shall  not  be  liable  for  any  loss  occurring  either  before  or 
after  the  maturity  of  such  promissory  note,"  was  held  an  unreason- 
able condition  under  B.  S.  Ont.  c.  161.  Because,  for  example,  if 
the  note  be  promissory  and  negotiable,  and  in  the  hands  of  a  trans- 
feree, it  is  too  much  to  ask  the  insured  to  see  to  its  payment  at 
maturity  ;  and  if  the  note  be  for  an  assessment  it  is  also  too  severe, 
for  the  statutory  condition  gives  thirty  days,  etc.,  for  payments  iu 
such  cases.*  The  legality  of  the  agency  clause,  as  a  variation  of 
the  statutory  conditions,  has  been  doubted.'  To  require  the  certifi- 
cate of  the  magistrate  most  contiguous  without  restriction  has  been 
considered  an  unreasonable  condition.'  It  is  reasonable  that  the  in- 
sured shall  furnish  a  particular  account  of  the  loss,  which  will  en- 
able the  company  to  see  what  was  actually  damaged  instantly.^  The 
company  cannot  extend  the  statutory  condition  so  as  not  to  pay  till 
more  than  thirty  days  after  the  loss,  though  it  could  limit  it,  as  the 
thirty  days  is  a  favor  to  the  insurer.' 

606.  Where  there  is  a  statute  on  the  subject  of  insurance  for  the 
benefit  of  the  insured,  it  has  been  held  that  he  may  waive  the 
benefit  of  its  operation,  as  in  the  case  of  any  stipulation  in  a  con- 

1  Sands  v.  Standard  Ina.  Ck>.,  26  U.  Ont.  R.  358.      Though  see  Sowden  r. 

C.  Ch.  113  ;  27  lb.  167.  Standard  F.  Ins.  Co.,  5  Ont.  Ap.  290. 

<  Peck  V.  Agric.  Ins.  Co.,  19  Ont.  R.  ^  Shannon  f.  Hastings  Mat.  Ins.  Co.,  2 

494.  Ont.  Ap.  81.     See  26  Viot.,  c.  44,  s.  3^. 

*  Parsons   t\     Queen's    Ins.    Co.,   2  ^  Banting  v.  Niag.  Dist.  Mat.  P.  As- 
Ont.  R.  45.  sur.  Co.,  25  U.  C.  Q.  B.  431. 

*  Ballagh  v.  Royal  Mut.  F.  Ins.  Co.,  "  City  of  Lond.  F.  Ins.  Co.  r.  Smith, 
5  Ont.  Ap.  87.  15  Dnv.  (Can.)  69.     See  Smith  p.  City 

s  Graham  v.  Ont.  Mut.  Ins.  Co.,  14    of  Lond.  F.  Ins.  Co.,  11  Ont.  R.  38. 
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tract  in  his  fa vor.^  Though  there  are  also  cases  the  other  way.' 
In  CafFery  v,  John  Hancock  Mut.  Ins.  Co.,'  the  statute  provided 
that  no  policy  should  thereafter  be  forfeited  for  the  failure  to  pay 
the  premium,  with  a  provision  that  the  first  premium  should  constitute 
a  temporary  insurance,  and  further  that  if  the  death  should  occur 
within  the  term  of  the  temporary  insurance,  and  the  policy  was  other- 
wise valid,  the  company  was  bound  as  though  no  lapse  had  occurred, 
"  anything  in  the  policy  to  the  contrary  notwithstanding ;"  and  the 
policy  stipulated  that  after  one  or  more  premiums  shall  have  been  paid 
this  policy  shall  not  become  forfeited  or  void  by  the  non-payment  of 
any  subsequent  premiums,  but  shall  remain  in  force  for  an  amount 
pro  raid  to  the  number  of  premiums  paid  ;  to  wit :  for  one-twentieth 
of  the  amount  insured  for  each  and  every  premium  paid.  It  was 
held  that  an  agreement  to  waive  the  provisions  of  the  statute,  and 
substitute  such  a  non-forfeitable  policy,  was  valid  ;  the  words ''  any- 
thing in  the  policy  to  the  contrary  notwithstanding"  meant  any 
clause  as  to  forfeiture  in  ordinary  policies,  but  did  not  apply  where 
the  parties  substitute  a  different  form  of  non-forfeiting  policy.  In 
Canada,  it  was  decided  that  a  public  statute  making  a  policy  void 
for  the  presence  of  double  insurance  cannot  be  waived.^  Though  a 
statute  does  not  prevent  the  parties  from  contracting  in  regard  to 
additional  insurance  if  not  opposed  to  the  statute,  as,  in  such  a 
case,  the  statute  with  the  provision  could  apply.*  In  Farmers'  & 
Drovers'  Ins.  Co.  v.  Curry,*  it  was  held  that  a  statute  providing  that 
"  all  statements  and  descriptions  in  any  application  for  or  policy  of 
insurance  shall  be  deemed  and  held  representations  and  not  war- 
ranties, nor  shall  any  misrepresentation,  unless  material  or  fraudu- 
lent, prevent  a  recovery  on  the  policy,"  may  be  waived  by  agree- 
ment, but  this  was  overruled  in  Germania  Ins.  Co.  v.  Rudwig,'  where 
it  was  held  that  an  honest  immateria]  misrepresentation  made  a  war- 
ranty will  not  avoid. 

1  Maklem   v.   Bacon,   57   Mich.  334.  *  Merrill  v,  Niag.  Dist.  Mut.  F.  Ins. 

See  Lewis  r.  Monmouth  Mut.  F.  Ins.  Co.,  18  U.  C.  Q.  B.  529. 

Co.,  52  Me.  492.     See  also  Tasker  v.  *  Butler  v.  Waterloo  Co.  Mut.  F.  Ins. 

KeDton  Ins.  Co.,  58  N.  H.  469.  Co.,  29  U.  C.  Q.  B.  553. 

»  See  Fidelity  Mut.  L.  Ass'n  u.  Pick-  «  13  Bush  (Ky.),  312. 

lin,  74  Md.  172;  Greene  v.  Walton,  59  '  80  Kjr.  223.     See  White  v.  Conn. 

Hun   (N.  Y.),  102;    Bquit.  L.  Assur.  Mut.  L.  Ins.  Co.,  4  Dill.  177  (W.  D. 

Soc.  V.  Clements,  140  U.  S.  226.  Mo.). 


*  27  Fed.  R.  25  (£.  D.  Mich.). 
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507.  In  a  lower  Court  of  Indiana  it  was  held  that  a  pooling  ar- 
rangement among  all  the  insurance  agents  of  a  certain  city,  fixing 
the  rates  of  insurance  on  property,  is  void,  as  being  in  restraint  of 
trade,  and  that  the  penalty  for  the  violation  of  the  schedule  rates 
agreed  upon  by  them  cannot  be  enforced.* 

508.  The  insured  may  assign  his  interest  in  a  policy  to  him,  his 
heirs,  etc.  assigns,  to  another,  reserving  the  right  to  redeem  during 
his  life  on  repaying  the  loan  with  interest  in  one  year,  but  in  case 
of  his  death  before  redeeming  the  transfer  to  be  absolute,  as  this 
is  not  a  restriction  on  the  power  of  assignment,  and  the  heirs  of  the 
insured  have  no  rights  in  the  policy.* 

509.  With  regard  to  the  return  of  premiums  paid  on  an  illegal 
insurance,  the  general  rule  seems  to  be  that  where  the  inception  of 
the  contract  is  illegal,  the  law  will  not  aid  any  of  the  parties.' 
Thus,  in  Cousin  v.  Nantes,^  Lord  Mansfield  observed  that  there  was 
no  return  of  the  premiums  for  short  interest  on  a  wagering  policy 
on  a  ship,  for  it  was  to  the  interest  of  the  insured  that  the  ship 
should  be  lost.  And  no  return  of  premiums  is  had  on  wagers.* 
In  Campbell  v.  Allen,*  in  Scotland,  restitution  of  the  premium  was 
refused  where  the  policy  was  void  for  want  of  an  insurable  interest 
under  14  Geo.  III.,  on  the  jprinciple  in  pari  casu  melior  est  conditio 
possidentis.  But  premiums  paid  by  the  insured  to  a  lottery  ofiBce- 
keeper  for  insuring  lottery  tickets  may  be  recovered  back,  because 
the  parties  were  not  in  pari  delictUj  as  the  penalties  are  all  put  by 
the  statute  on  the  officekeeper.^  And  it  has  been  held  where  the 
insurance  on  lottery  tickets  is  void  as  against  public  policy,  that  the 
insured  could  still  recover  back  the  premium,  as  no  statute  had 
been  violated  by  him.*  It  has  been  held,  where  the  insured  is  not 
guilty  of  a  delictum^  that  the  premium  may  be  recovered  back ;  as 
in  the  case  of  captors,  who  eiFected  the  policy,  and  who  could  not 
claim  for  want  of  interest,  and  were  guilty  of  no  fraud  in  effectiDg 
the  policy,  and  there  was  nothing  illegal  in  the  voyage.*     Or  where 

^  Metzger  t;.  ClevelaDd,  I'd  Ins.  L.  J.  Paterson  v,  Powell,  2  L.  J.  sr.  s.  (C.P.) 

855  (iDd.)  13. 

«  EdiDton  V.   JEinA  L.  Ins.  Co.,  13        «  12  F«c.  Cas.  (folio)  353. 
Hun  (N.  Y.),  543.  '  Jaques  v.  Golightlj,  2  W.  Bl.  1074 ; 

»  AUkins  v.  Jupe,  2  C.  P.  D.  375.  Browning  o,  Morris,  2  Cowp.  790, 

♦  3  Taunt.  513.  ■  Mount  v.  Waite,  7  John.  (N.  Y.) 

^  Lowrj  V.  Bourdieu,  2  Dough.  468 ;  434. 

>  Routh  r.  Thompson,  11  Bast.  427. 
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a  premium  was  paid  in  ignorance  of  hostilities.^  And  where  a 
policy  was  illegal  under  14  Geo.  III.,  c.  48,  sec.  2,  because  the 
name  of  the  person  interested,  or  on  whose  account  it  was  made, 
was  not  inserted  therein  as  such,  as  the  insured's  omission  was  not  a 
"  delictunC^  the  maxim  "  in  pari  delictu^^  could  not  apply.'  Where 
the  commencement  of  the  risk  is  legal,  but  the  performance  is  ren- 
dered illegal  by  a  subsequent  law,  the  premium  is  recoverable.'    . 

1  Oom.  v.  Bmoe,  12  East,  225.     See        '  Dowker  v.  Can.  L.  Assur.  Co.,  24 
also  Hentig  v.  SUniforth,  5  M.  &   S.     U.  C.  Q.  B.  591. 
122.  »  Gray  r.  Sims,  3  Wash.  276  (D.  Pa.) 
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Division  I. — Mistake. 

510.  The  contract  may  also  be  avoided  for  Mistake,  or  Failure  of 
Consideration.  But  there  is  a  very  important  difference  between 
cases  where  a  contract  is  rescinded  on  account  of  fraud,  and  those 
in  which  the  rescission  is  had  on  the  ground  that  there  is  a 
difference  between  the  thing  bargained  for  and  that  delivered.    In 
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the  former  case  it  is  enough  to  show  that  the  fraudalent  representa- 
tion, which  induced  the  party  to  enter  into  the  contract  which  he  now 
seeks  to  rescind,  was  made  as  to  any  part  of  the  subject-matter ; 
while  an  innocent  misrepresentation  or  misapprehension  does  not 
aathorize  a  rescission  for  failure  of  consideration,  unless  it  is  such 
as  to  show  that  there  is  a  complete  difference  in  substance  between 
what  was  supposed  to  be  the  thing  contracted  for  and  what  the  con- 
tract shows  to  be  the  subject-matter.  That  is,  if  there  be  misap- 
prehension as  to  the  substance  of  the  thing  there  is  no  contract,  but 
if  it  be  only  a  difference  in  some  quality  or  incident,  even  though 
the  misapprehension  may  have  been  the  actuating  motive  to  the 
purchaser,  yet  the  contract  remains  binding.  Or,  in  other  words,  to 
entitle  a  party  to  rescind,  the  mistake  must  go  to  the  substance  of 
the  whole  consideration,  or,  as  it  were,  to  the  root  of  the  matter.^ 

511.  In  order  to  avoid  or  rescind,  the  mistake  need  not  be  mutual, 
but  may  only  exist  in  the  minds  of  one  of  the  parties,^  though  a 
mutual  mistake  is  necessary  to  be  shown  in  order  to  procure  a 
reformation  of  the  contract  by  one  of  the  parties.'  Thus,  the 
insured  may  rescind  if  the  policy  do  not  concur  with  the  applica- 
tion.^ And  the  insured's  right  in  such  a  case  to  rescind  is  not 
affected  by  the  fact  that  the  agent,  with  or  without  authority, 
agreed  that  the  policy  shall  contain  a  particular  clause,  if  it  does 
not,  in  fact,  contain  it.^  The  insured  may  also  rescind  where 
the  policy  is  erroneous,  owing  to  the  fact  that  the  agent  of  the 
insurer  made  an  error  in  writing  down  the  insured's  answers  to 
questions  in  the  application.*  The  insured  may  also  rescind  for 
a  mistake  in  the  nature  of  the  interest.^  But  a  policy  for  the 
benefit  of  certain  heirs,  issued  in  the  name  of  the  deceased  person 


1  See  remarks  of  Blackburn,  J.,  in 
Kennedy  v.  Panama  Mail  Co.,  L.  R.  2 
Q.  B.  680 ;  587. 

<  Mortimer  r.  Shortall,  2  Drn.  & 
War.  363 ;  Doniol  v,  Commer.  F.  Ins. 
Co.,  34  N.J.  Eq.  30;  McHngh  v.  Im- 
perial F.  Ins.  Co.,  48  How.  Pr.  (N.  Y.) 
230 ;  United  States  L.  Ins.  Co.  t^. 
Wright,  8  Ins.  L.  J.,  169  (Oh.);  Spare 
r.  Home  Mot.  Ins.  Co.  9  Saw.  142  (D. 
Or.)  ;  thongh  see  Wilson  v.  Queen's 
Ind.  Co.,  6  Fed.  R.  674  (W.  D.  Pa.). 

*  Mortimer  v.   Shortall,   2    Dru.    k 

30 


War.  363 ;  McHngh  v.  Imperial  F.  Ins. 
Co.,  48  How.  Pr.  (N.  Y.)  230. 

*  Clem  V.  German  Ins.  Co.,  29  Mo. 
Ap.  666 ;  Amer.  Ins.  Co.  v.  Neiberger, 
74  Mo.  167. 

^  Amer.  Ins.  Co.  v.  Neilberger, 
supra. 

«  Plympton  v.  Dunn,  148  Mass.  523  ; 
Mich.  Mut.  L.  Ins.  Co.  v.  Reed,  84 
Mich.  524. 

f  Pike  V.  Merch.  Mut.  Ins.  Co.,  26 
La.  An.  505. 
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by  an  agent  who  knew  the  facts,  will  not  vitiate  a  recovery.*    So  it 
may  be  shown  that  the  policy  contains  a  wrong  amount.'     Where, 
however,  the  application  was  for  a  policy  on  "  hay  in  stack  and 
field,"  the  fact  that  the  wording  of  the  policy  was  '^  on  hay  in  stack 
within  fifty  feet  of  stable"  was  held  not  to  be  a  sufficient  discrepancy 
to  entitle  the  insured  to  rescind ;  for  the  policy  was  intended  to 
cover  hay  in  stack,  and  the  words  "  within  fifty  feet  of  stable" 
might  be  considered  as  surplusage.'   But  it  has  been  held  in  Canada, 
that  there  could  not  be  a  return  of  premiums  on  a  policy  defectively 
issued,  though  it  might  be  reformed  if  the  insured  at  its  issue  was 
aware  of  the  defect.*    If  the  general  agent  charges  too  low  a  life 
premium  through  an  error  of  calculation  it  has  been  held  that  the  in- 
surer must  pay  even  if  the  insured  was  acquainted  with  the  ordinary 
rates.'     Where  through  a  mutual  mistake  of  the  agent  and  insured 
as  to  the  surrender  value  the  latter  gave  up  a  policy  to  the  company, 
it  should  on  discovery  return  it  or  it  will  be  bound  for  the  amoant.* 
512.  Where  a  company  pays  over  money  forgetfully  or  in  igno- 
rance of  the  facts  a  suit  lies  to  recover  it  back.^     And  the  rale 
seems  to  be  that  although  the  company  had  the  means  of  ascertain- 
ing the  facts,  it  is  not  sufficient  to  prevent  the  recovery,  unless  it  paid 
carelessly  or  intentionally,  not  choosing  to  investigate.'     Where  the 
officers  of  a  company  believe  that  there  is  a  defence  on  the  ground 
of  misrepresentation,  but  pay  a  loss  to  advertise  the  company,  etc., 
they  cannot  afterwards  set  up  a  mistake.'    In  Canada,  a  repayment 
of  money  paid  by  the  insurer  on  a  claim  was  refused  on  the  ground 
that  there  had  been  no  intentional  concealment  by  the  insured,  a"^ 
the  company  had  not  offered  to  and  perhaps  could  not  place  the  in- 
sured in  the  same  position  as  before  the  claim  was  paid."    Money 

^  Anson  v.  Winnesheik  Ins.  Co.,  23  Colambus  Ins.  Co.  t\  Walsh,  ^^  "^' 

Iowa,  84.  229 ;   U.  S.  L.  Ins.  Co.   i\  Gu*'*"^**" 

«  JEtna  Life  Ins.   Co.   ».  Brodie,   5  Trust  &  Safe  Deposit  Co.,  12  los*^-"'' 

Duval  (Can.),  1.  440  (Pa.). 

»  Edwards  v.  Farmers'  Ins.  Co.,  74        »  See  Kellj  i\  Solari,  9  M.  &  V^-  ^V' 

in.  84.  Nat  L.  Ins.  Co.  i;.  .Tones,  1  T.  *  C'  ^^* 

*  Perry  v,  Newcastle  Dist.  Mut.  F.  Y.)  466 ;  Mut.  L.  Ins.  Co.  t?.  W»fi®''*^ 
Ins.  Co.,  8  U.  C.  Q.  B.  363.                     .  Barb.  (N.  Y.)  354. 

*  Jones  i».  Coiom.  d'Assur.  Mut.  15        •  Nat.  L.  Ins.  Co.  r.  Jonee,  1  **•  *  * 
Rev.  Leg.  (Can.)  500.  (N.  Y.)  466. 

«  Lovell  V.  St.  Louis  Mut.  L.  Ins.  Co.,        ^  Royal  Ins.  Co.  r.  Byers,  9  ^"**  *' 
111  U.  S.  264.  20. 

7  See  Kelly  c.  Solari,  9  M,  &  W.  54  ; 
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paid  by  one  with  full  knowledge,  or  with  the  means  of  full  knowl- 
,edge  in  his  hands,  of  all  the  circumstances  cannot  be  recovered 
back  on  an  allegation  that  it  was  paid  under  a  mistake  of  law.^ 
Money  paid  by  mistake  to  an  agent  of  the  insured  and  placed  by 
him  to  the  account  of  his  principal,  but  not  paid  over,  may  be  re- 
covered back  from  the  agent.'  And  even  if  the  money  paid  to  the 
agent  under  mistake  has  been  paid  by  the  latter  to  his  principal  he 
must  refund,  unless  before  the  payment  he  disclosed  his  agency.' 

513.  In  N.  Brit.  &  Mercant.  Ins.  Co.  v.  Stewart,*  the  holder  of 
a  life  policy  brought  evidence,  bond  fide,  to  show  that  the  insured 
had  died  in  Australia,  and  received  the  amount  of  the  policy,  though 
it  turned  out  later  the  life  was  still  existing.  The  company  refused 
to  revive  the  policy,  and  on  a  suit  in  Scotland,  by  it  for  a  repetition 
of  the  sum  paid,  and  a  counter-action  of  the  declaration,  &;c.,  raised 
by  the  policyholder,  it  was  held  that  the  policy  was  subsisting  and 
that  the  company  must  redeliver  it  on  repayment  of  the  sums  received 
with  interest,  and  the  premium  which  had  since  fallen  due.  In 
Riegel  V.  Amer.  L.  Ins.  Co.,'  a  holder  of  a  policy  for  six  thousand 
dollars  on  the  life  of  his  debtor  exchanged  it  for  a  paid-up  policy  in 
the  sum  of  two  thousand  dollars ;  in  point  pf  fact  the  debtor  was 
dead  when  the  contract  of  exchange  was  made,  but  both  the  insured 
and  insurer  were  ignorant  of  the  fact.  The  insured  on  learning  the 
truth  filed  a  bill  to  have  the  exchange  set  aside,  and  a  demurrer  to 
the  bill  was  overruled  and  the  insurer  ordered  to  answer. 

Division  II. — Failure  of  Consideration. 

514.  The  insured  may  rescind  the  contract  in  certain  cases  of 
failure  of  consideration  and  recover  back  the  premium  paid.  Thus, 
the  insured  may  rescind  for  a  failure  to  deliver  a  policy  on  a  verbal 
agreement  of  insurance.*  Where  there  is  an  attempt  to  rescind  for 
mistake  or  failure  of  consideration  after  the  issue  of  the  policy,  it 
must  appear  that  there  was  an  offer  to  return  the  policy,  or  that 
the  policy  was  worthless.^     It  has  been  held  that  there  can  be  no 

1  Bebbie  v.  Lamlej,  2  Kast,  469.  again  in  153  lb.  134,  setting  aside  the 

'  Buller  o.  Harrison,  2  Cowp.  565.  exchange. 

>  Colambas   Ins.   Co.  r.  Walsh,  18  <  Collier  v.  Bedell,  39  Hnn.  (N.  Y.) 

Mo.  229.  238. 

^  9  C.  8.  C.  (3d  ser.)  534.  »  Farrow  v.  Cochran,  72  Me.  309. 
'  140  Pa.  St.  193.     See  same  case 
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rescission  by  the  insured  for  failare  in  the  insurer  to  issue  a  paid-up 
policy,  for  such  refusal  does  not  go  to  the  whole  consideration,  as 
the  part  insurance  is  part  performance.^ 

515.  Where  there  is  a  failure  of  consideration,  caused  by  the 
non-attachment  of  the  policy,  the  insured  is  entitled  to  a  return  of 
the  premium,  for  risk  is  essential  to  the  recovery  of  premium  by 
the  insurer;  except  where  there  is  a  clause  forfeiting  the  premiums 
paid  in  the  event  of  an  untrue  statement  on  the  insured,  and  the 
policy  is  issued  on  the  faith  of  such  statements.'  For  example, 
there  is  a  failure  of  consideration  if  the  policy  does  not  attach, 
because  not  countersigned  by  the  proper  person;*  or  because  of  an 
unintentional  misrepresentation  or  concealment;*  or  because  the 
policy  would  be  void,  ab  initio^  by  reason  of  the  double  insurance 
clause.*  Where  the  contract  is  divisible,  as  for  instance  an  insurance 
on  two  voyages,  and  only  one  is  made,  there  will  be  a  return  of  the 
premium.^  Where  a  creditor,  not  knowing  that  the  Code  in  Canada, 
only  allowed  a  creditor  to  insure  up  to  his  debt,  insured  in  a  much 
greater  sum,  but  on  finding  out  the  law  sought  to  reduce  it,  which 
the  company  agreed  to,  he  was  held  entitled  to  recover  the  excess 
paid ;  and  the  Court  assumed  that  the  proper  premium  on  the  smaller 
amount  is  a  pro  raid  on  the  larger.'  And  a  sum  paid  by  the  payee 
of  a  policy  and  agent  of  the  insured,  without  authority  from  home 
or  knowledge  of  the  provisions  of  the  policy,  for  permission  for  his 
principal  to  reside  at  Valparaiso  for  one  year,  which  payment 
was  not  needful  and  did  not  vary  the  contract,  may  be  recovered 
back.* 

^  Phoenix  Mat.  L.  Ins.  Co.  i;.  Baker,  *  Lynn  v,  Bnrgojne,  13  B.  Mon.  400. 

8&I11.  410.  6  peiBe  v.  Parkinson,  4  Taunt.  640; 

*  See  Anderson  v,  Thornton,  8  Ezch.  Anderson  v.  Thornton,  8  Kzch.  425 ; 
425  ;  Thomson  v,  Weems,  9  Ap.  Cas.  Frost  v,  Saratoga  Mat.  Ins.  Co.,  5  Den. 
671,  682 ;  Penson  v.  Lee,  2  B.  &  P.  330 ;  (N.  Y.)  154 ;  Douglas  v.  Knickerbocker 
Fowler  r.  Scot.  Equit.  Ins.  Soc.,  28  L.  L.  Ins.  Co.,  83  N.  Y.  492;  Ins.  Co.  r. 
J.  Ch.  225  ;  De  Halin  c.  Hartley,  1  T.  R.  Pyle,  44  Oh.  St.  19.  Though  see  Uw 
343  ;  2  lb.  186  ;  Jones  v,  Ins.  Co.,  90  v.  Cent.  L.  Ins.  Co.,  6  Bull  (Oh.),  666. 
Tenn.  604 ;  Nicoll  r.  Amer.  Ins.  Co.,  3  *  Carpenter  p.  Continen.  Ins.  Co.,  61 
W.  &   M.   529  (D.  R.  I.).      See  also  Mich.  635. 

Amer.  Ins.  Co.  v.  Stoy,  41  Mich.  385.  ^  Stevenson  p.  Snow,  3  Bnrr.  1237. 

•  Duckett  V.  Williams,  2  Cr.  &  M.  >  Lond.  k  Lancash.  L.  Assur.  Co.  r. 
348 ;   Thomson  t;.  Weems,  9  Ap.  Cas.     Lapierre,  1  L.  N.  (Can.)  506. 

671,  682 ;  Venner  v.  Sun  L.  Ins.  Co.,  •  Forbes  v.  Amer.  Mat.  L,  Ins.  Co., 
17  Dav.  (Cau.)  394.  16  Gray,  249. 
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516.  In  Boldero  v.  East  India  Co.,'  a  fund  was  created  to  pro- 
vide pensions  on  the  retirement  from  oflSce  of  the  civil  servants  of 
the  East  India  Company  in  Bengal  after  twenty-five  years'  service. 
The  fund  was  derived  from  a  deduction  of  four  and  a  half  per  cent, 
on  the  salaries,  with  an  equal  amount  contributed  by  the  company. 
A  scale  of  the  values  of  the  annuities  was  fixed,  and  upon  the  retire- 
ment of  a  member,  if  the  amount  paid  him  with  its  accumulations 
were  less  than  one-half  of  the  tabular  value  of  his  annuity,  he  was 
bound  to  make  up  the  deficiency.  The  plaintifi'had  paid  more  than 
the  half  value,  and  it  was  held  he  was  not  entitled  to  have  the 
excess  refunded ;  the  contract  was  plain,  and  usage  would  not  be 
of  much  weight  in  determining  the  matter.  The  case  of  the  East 
India  Co.  v.  Robertson,^  arose  under  a  similar  system  of  pensions 
for  the  Madras  Presidency.  It  appeared  in  some  instances  that  the 
trustees  of  the  fund  had  returned  the  excess  where  an  excess  of  sub- 
scriptions had  been  paid  by  a  subscriber  beyond  the  one-half,  and 
it  was  held  that  though  there  was  no  regulation  to  that  effect,  yet 
that  the  practice  which  had  prevailed  of  the  husband  to  refund  the 
excess  contributed  precluded  the  company  from  disputing  payment. 
In  Secretary  of  State  for  India  v.  Underwood,'  which  arose  again 
under  the  provisions  of  the  Madras  annuity  pension  fund,  there  was 
a  resolution  inserted  in  the  rules  of  the  subscribers  (rule  16)  to 
the  effect  that  if  the  contributions  of  any  subscriber  should  be  in 
excess  of  the  one-half  value,  such  excess  should  be  refunded.  The 
directors  always  objected  to  this  rule,  but  allowed  it  to  be  acted  on 
for  some  years,  until  at  length  they  declared  in  a  dispatch  that  the 
"practice  of  refund  hitherto  allowed  should  be  abrogated,"  and 
a  special  meeting  of  the  subscribers  was  called .  by  a  circular, 
which  stated  "  it  will  be  observed  that  the  Honorable  Court"  (of 
Directors)  "  has  ordered  that  the  practice  of  refunding  the  ex- 
cess be  discontinued,"  and  a  large  majority  favored  the  new  rules, 
which  omitted  the  16th  rule.  The  Court  held  that  the  act  of 
the  majority,  even  under  the  circumstances  under  which  it  took 
place,  bound  the  whole  body,  and  that  no  excess  made  after  date 
could  be  refunded. 

517.  It  appears  in  Missouri,  that  a  Statute^  provides  that  the 

1  26  Beav.  316,  affirmed,   12  Moore,        ^  4  Eng.  &  Ir.  Ap.  580. 
P.  C.  C.  403,  note  a.     See  a»/e,  §  360.  *  Rev.  Sts.  Mo.,  1879  S.  5976. 

«  12  Moore  P.  C.  C.  400. 
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company  should  make  no  defence  for  misrepresentation,  unless,  at 
or  before  the  trial  it  deposits  in  Court  for  the  beneficiary  the  pre- 
miums it  has  received.^  In  Dakota,  the  Code  provided  that  "  a 
person  insured  is  entitled  to  a  return  of  the  premiums  .  .  .  When 
by  any  default  of  the  insured  other  than  actual  fraud,  the  insurer 
never  incurred  any  liability  under  the  policy  ;"  and  on  a  suit  by 
the  insured  on  a  note,  it  was  held  that  a  policy  is  not  avoided  by 
innocent  misrepresentation,  but  voidable,  and,  therefore,  the  above 
statute  does  not  apply.'  In  California,  the  Code  also  contains  a 
somewhat  similar  provision,  but  it  was  held  that  this  did  not  per  se 
confer  a  right  on  the  insured  to  insist  on  a  forfeiture  without  cause.' 
It  has  been  held  in  a  suit  for  the  return  of  premium  for  non-attach- 
ment of  the  policy  that  the  receipt  on  the  policy  is  conclusive  on 
the  company  that  got  the  money,  which  had  been  paid  by  the  in- 
sured to  his  broker.* 

518.  When  the  risk  has  once  attached  the  insured  is  not  entitled 
to  a  return  of  the  premiums  paid  by  him.'  As  where  after  the 
policy  is  issued  there  is  a  subsequent  breach  by  the  insured.'  In 
Douglass  V.  Knickerbocker  L.  Ins.  Co.,^  the  policy  stipulated  for  a 
forfeiture  if  the  insured  should  travel  on  the  seas  without  a  permit, 
but  nothing  was  said  as  to  whetther  the  premiums  should  be  forfeited 
or  not  for  the  breach,  and  it  was  held  on  an  application  to  rescind 
after  a  breach  and  recover  back  the  premiums  paid,  that  the  impli- 
cation was  that  the  premiums  were  forfeited  on  the  committing  the 
breach.  But  it  has  been  held  that  this  rule  must  be  confined  to 
cases  where  the  insurer  is  not  guilty  of  a  wrongful  act.  Thus, 
where  the  insurer  issues  a  policy,  which  he  subsequently  gets 
from  the  insured  on  a  promise  either  to  return  it  or  the  premiums 


1  N.  Y.  L.  Ins.  Co.  r.  Fletcher,  117 
U.  S.  519. 

«  St.  Paul  F.  &  M.  Ins.  Co.  v,  Nei- 
decken,  6  Dak.  494. 

*  Joshaa  HeDdy,  Eto.,  r.  American 
Steam  Boiler  Ins.  Co.,  86  Cal.  248. 

*  Dalzell  V.  Mair,  1  Camp.  532 ;  An- 
derson t7.  Thornton,  8  Exch.  425. 

^  See  McCnlloch  i*.  Royal  Exchange 
Assur.  Co.,  3  Camp.  406 ;  ^tna  L.  Ins. 
Co.  V.  Panl,  11  Ins.  L.  J.  314  (111.)  ;  Con- 
tinental L.  Ins.  Co.  V,  HouRer,  89  Ind. 
258  ;  Staudley  17.  Northwest  Mat.  L.  Ins. 
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Co.,  95  Ind.  254;  Jewett  v.  Home  Ins. 
Co.,  29  Iowa,  562  ;  Phoenix  Ins.  Go.  r. 
Stevenson,  78  Ky.  150;  Leonard  r. 
Washbarn,  100  Mass.  251 ;  De  Win- 
ton's  Case,  34  L.  T.  n.  s.  942.  Thoagk 
see  Mitchell  ».  Mat.  L.  Ins.  Co.,  cited 
in  Bliss  on  Insurance,  751. 

fi  Phoenix  Ins.  Co.  v,  Stevenson,  78 
Ky.  150;  Hawke  v,  Niagara  District 
Mut.  F.  Ins.  Co.,  23  Grant  Ch.  (Can.) 
139. 

'  83N.Y.  492. 
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paid,  the  insured  may  recover  back  the  premiums  and  money  ex- 
pended by  him.^ 

519.  It  has  been  decided  that  the  insured  may  rescind  for  the 
insureds  wrongful  refusal  to  accept  further  premiums  or  to  wrong- 
fully cancel.'  Though  the  contrary  was  held  in  Standley  v.  Northern 
Mutual  L.  Ins.  Co.*  In  Andrews  v.  ^tna  L.  Ins.  Co.,*  a  notice  was 
sent  with  a  letter  by  the  secretary  of  the  insured,  which  stated  that 
the  company  was  willing  to  perform  the  conditions  of  a  clause  as  to 
the  return  of  an  equitable  value,  although  this  had  been  inserted  by 
the  agent  without  authority,  and  denied  that  the  company  had 
declined  to  refuse  to  pay  the  equitable  value.  In  a  suit  for  pre- 
miums, it  was  held  that  this  was  an  election  by  the  company  to 
affirm  an  alleged  unlawful  act,  and  that  such  an  election  to  treat 
the  act  unauthorized  was  binding;  and,  therefore,  a  suit  by  the 
insured  to  recover  back  premiums  on  the  ground  that  there  was  no 
contract,  because  the  agent  had  acted  outside  his  authority,  will  not 
thereafter  lie. 

520.  It  has  been  held  that  a  note  given  for  a  premium  on  a 
policy,  issued  by  a  company  whose  charter  would  expire  by  its  own 
limitation  before  the  termination  of  the  insurance,  was  binding  for 
the  unexpired  term.* 

It  has  been  held  that  a  policy  issued  bond  fide  by  an  insolvent 
insurer  is  a  good  consideration  for  a  premium  note.*  And  that  the 
subsequent  insolvency  of  the  insurer  is  not  a  failure  of  considera- 
tion on  an  advance  premium  note  for  the  security  of  dealers,^  or  for 
an  ordinary  premium  note.^     Apparently,  in  Illinois,  the  company's 

1  Frain  v.  Metropol.  L.  Ins.  Co.,  67  *  92  N.  Y.  596. 

Mich.  527.  «  Huntlej  t^.  Beecher,  30  Barb.  (N. 

s  Day  V,  Conn.  General  L.  Ins.  Co.,  Y.)  580. 

45  Conn.  480;  Ala.  Gold  L.  Ins.  Co.  v.  *  Lester  v,  Webb,  5  Allen  (Mass.). 

Garmanj,  74  Ga.  51 ;  iBtna  L.  Ins.  Co.  569  ;  Clark  v.  Middleton,  19  Mo.  53. 

r.   Paal,    11   Ins.    L.    J.   314    (111.) ;  '  Hinkley,    Etc.,    Iron    Co.    v.    Me. 

Brooklyn  L.  Ins.  Co.  r.  Week,  9  Brad.  Mut.  M.  Ins.  Co.,  66  Me.  118  ;  Howard 

(111.)  358;  McKee  v.  Phoenix  Ins.  Co.,  v.  Palmer,  64  Me.  86. 

28  Mo.  383 ;  Amer.  L.  Ins.  Co.  v.  Mo-  >  Tellon  t;.   City  Bank,  9  Ind.  119  ; 

Aden,  1  Alan.  R.  256  (Pa.)  ;  Nat.  L.  Hone  v.  Boyd,  1  Sand.  (N.   Y.)  481 ; 

Ins.  Co.  V.  TuUidge,  12  Ins.  L.  J.  918  Fourth  Nat.   Bank   v.   Snow,  3   Daly 

(Oh.)  ;  McCaU  v.  Phoenix  Mut.  L.  Ins.  (N.  Y.),  167 ;  N.  C.  Mut.  L.  Ins.  Co.  v. 

Co.,  916  W.  Va.  237.    See  axUe     §  391-  Powell,  71  N.  C.  389  ;  Sterling  v.  Mer- 

392;  post,  §§  620,  1197.                          .  cant.  Mut.  Ins.  Co.,  32  Pa.  75  ;  Carey 

»  95  Ind.  254.  v.  Nagle,  2  Abb.  C.  C.  156  (D.  Wis.). 
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insolvency  at  the  execution  of  the  contract  was  considered  good 
ground  for  rescission.^  And  it  has  been  held  in  that  State,  that  the 
insured  may  recover  from  the  agent  a  premium  paid  to  him  which 
the  agent  had  not  paid  over  to  the  company,  and  repudiate  the 
policy  on  the  insurer's  insolvency.'  It  has  also  been  held  that  if 
the  premium  note  is  payable  in  instalments  the  insurer's  subsequent 
insolvency  is  a  good  defence  on  an  instalment  coming  due.'  Certain 
Courts,  as  has  been  stated,  have  held  that  the  insured  on  an  amal- 
gamation may  sue  the  insurer  on  the  policy  for  breach  of  contract, 
though  it  is  not  then  payable.'  And  where  this  rule  is  established 
it  has  also  been  decided  that  the  amalgamation  or  insolvency  is  a 
good  excuse  for  the  non-payment  of  a  premium,  and  that  the  failure 
to  pay  does  not  forfeit  the  policy,  but  that  the  insurer  is  liable  as 
on  a  breach  of  contract,  as  it  was  bound  to  keep  solvent.'  The 
insured's  election  to  rescind  must  be  made  in  due  season  after  his 
discovery  of  the  mistake  or  failure  of  consideration,  for  if  he  be 
guilty  of  laches  he  will  lose  the  right  to  do  so.* 

521.  While  a  Court  of  Equity  has  jurisdiction  to  set  aside  a  con- 
tract for  fraud  of  the  insured,^  it  has  been  held  that  the  insurer  is 
not  entitled  to  the  aid  of  a  Court  of  Equity  in  having  a  policy  can- 
celled for  the  insured's  breach  of  a  warranty,  by  showing  that  fact 
extrinsically.*  Nor  probably  for  want  of  an  insurable  interest/ 
as  a  Court  of  law  is  the  proper  forum  in  which  to  enforce  his 
remedy.  In  Pennsylvania,  however,  there  is  a  dictum  of  Wood- 
ward, J.,  that  an  insurer  could  rescind  for  a  breach  of  warranty  as 

1  Graff  V.  Simmons,  58  111.  440 ;  Uni-  147 ;   Tajlor  v.  Charter  Oak  L.  Ins. 

veraal  L.  Ins.  Co.  ».  Cogbill,  30  Grat.  Co.,  59  How.  Pr.  (N.  Y.)  468. 

(Va.)  72.  «  Graff   r.  Simmons,    58    111.    440 : 

<  Smith  v.  Binder,  75  lU.  492.  Howland  v.  Continen.  L.  Ins.  Co.,  121 

*  Farm.  &  Merch.  Ins.  Co.  v.  Smith,  Mass.  499 ;    Pljmpton   v.    Dunn,  148 

63  lb.  187;  Home  Ins.  Co.  v.  Dauben-  Mass.  523;   Clem  v.  German  Ins.  Co., 

speck,  115  Ind.  306.  29  Mo.  Ap.  666 ;  Meoke  v.  L.  Ins.  C«., 

«  Ante,  §  519.    B>st,  §  1197.  8  Phila.  6.   See  Farrow  v.  Cochran,  72 

>  Jones   V,   L.   Ass'n,    83    Ky,   75 ;  Me.  309. 

People  v.  Secarity  L.  Ins.,  Etc.,  Co.,  78  ^  Ante,  §  425. 

N.  Y.  114;    People  v.  Empire  Mat.  L.  ^  Thornton  v.  Knight,  16  Sim.  509; 

Ins.    Co.,    92  lb.   105.     See  Hine    v.  Conn.  Mat.  L.  Ins.  Co.  v.  Bear,  26  Fed. 

Woolworth,   93  N.   Y.  75 ;    People  r.  R.  582  (E.  D.  N.  C). 

Globe  Mat.  L.  Ins.  Co.,  32  Han.  (N.Y.)  •  Desborough  t;.  Curlewis,  3  Y.  & 

Col.  175  (Ezoh.). 
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to  incambranccs.^     It  has  been  held  that  the  insurer  may  rescind 
for  material  misrepresentation,  and  tender  back  the  premium.' 

522.  If  the  insurer  defends  on  the  ground  of  failure  of  consider- 
ation he  can  only  rely  upon  that  operating  between  the  insured  and 
himself,  for  the  insured's  right  to  set  it  up,  as  against  a  third  party 
in  respect  of  the  subject-matter  of  the  insurance,  cannot  affect  the 
insurer.* 

1  Brown  v.  Commonw.  Mut.  Ins.  Co.,        '  Rankin   v,  Amazon    Ins.   Co.,  89 
41  Pa.  St.  1S7.  Cal.  203. 

*  Evers  v.  L.  Ass'n,  59  Mo.  429. 
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523.  When  the  contract  of  insurance  is  reduced  to  writing,  the 
prior  negotiations  of  the  parties  in  respect  of  it  are  deemed  to  be 
merged  in  the  document,  which,  in  law,  is  conceived  to  be  the  evidence 
of  the  agreement  they  finally  fix  upon.^     And  parol  evidence  is 


1  See  Mobile  L.  Ins.  Co.  v,  Pruett, 
14  Ins.  L.  J.  130  (Ala.)  ;  Clevenger  r. 
Mut.  L.  Ins.  Co.,  2  Dak.  114 ;  Sullivan 
V.  Cotton  States  L.  Ins.  Co.,  43  Qa. 
423;  Schmidt  v.  Peoria  M.  &  F.  Ins. 
Co.,  41  111.  295 ;  Hart.  F.  Ins.  Co.  t*. 
Webster,  69  111.  392  ;  Mills  v.  Farmers' 
Ins.  Co.,  37  Iowa,  400 ;  Moove  v.  State 
Ins.  Co.,  72 Iowa,  414 ;  West.  Assur.  Co. 
r.  Rector,  85  Ky.  294 ;  Nat.  Mut.  Benef. 
Ass'n  V.  lieckman,  86  Ky.  254 ;  Lee  v, 
Howard  F.  Ins.  Co.,  3  Gray  (Mass.), 


p.  589 ;  Whitney  i\  Haven,  13  Mass. 
172  ;  Boright  v.  Springfield  F.  &.  M.  Ins. 
Ins.  Co.,  25  N.  W.  R.  796  (Minn.)  ; 
Greenwood  v.  N.  Y.  L.  Ins.  Co.,  27  Mo. 
Ap.  401  ;  Hodge  v.  Security  Ins.  Co., 
33  Hun.  (N.  Y.)  583  ;  Weidert  v.  State 
Ins.  Co.,  19  Oreg.  261 ;  Smith  v.  Nat. 
L.  Ins.  Co.,  103  Pa.  St.  177  ;  Haws  v, 
St.  Paul  F.  &  M.  Ins.  Co.,  130  Pa.  St. 
113 ;  B.  Tex.  F.  Ins.  Co.  v.  Blum,  76 
Tex.  663 ;  Ins.  Co.  v.  Mowry,  96  U.  S. 
544  ;  Candee  v.  Cit.  Ins.  Co.,  4  FM.  R. 
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inadmissible  to  vary  its  terms.^  Thus,  evidence  to  the  effect  that 
before  the  issue  of  the  policy  the  insured  told  the  insurer's  agent 
that  the  house  proposed  for  insurance  would  be  vacant  for  some 
time,  and  that  the  agent  informed  the  insured  of  the  condition  in 
the  policy  against  vacancy  would  not  be  insisted  upon,  was  held  in- 
admissible where  the  insured  had  subsequently  accepted  a  policy 
containing  a  clause  against  vacancy.'  The  rule  just  stated  does  not, 
however,  in  the  opinion  of  the  author  of  this  Treatise  depend  upon 
any  principle  of  evidence  at  all,  though  it  is  frequently  said  to  be 
based  on  the  principle  that  parol  evidence  is  inadmissible  to  vary  a 
writing.  But  it  is  submitted  that  the  real  ground  is,  that  by  a 
fundamental  rule  of  substantive  law  an  agreement  reduced  to  writing 
is  supposed  to  contain  the  parties'  meaning,  and  to  be  written  for 
that  purpose,  and  therefore  parol  evidence  cannot  be  admitted  to 
vary  it,  not  because  it  would  vary  a  writing,  or  necessarily  because 
a  writing  is  the  best  evidence,  but  because  it  would  invalidate  or 
change  something  which  by  a  fundamental  rule  of  law  constitutes 
the  contract.  And  the  same  rule  would  apply  if  the  contract  were 
merely  verbal.  For  while  evidence  might  be  very  well  admitted  to 
show  what  a  contract  which  rests  entirely  in  parol,  or  partly  in  parol 
and  partly  in  writing,  really  is,  yet  it  would  be  senseless  to  admit  it 
for  that  purpose  when  it  is  known  in  reality  what  such  contract 
is.     But  in  an  action  by  the  assignee  of  the  insured  on  a  policy 

143  (D.  Conn.)  ;  Albion  Lead  Works  v.  Bance  v.  Beck,  43  Mo.  266  ;  Franklin 

Williamsburg  City  F.  Ins.  Co.,  2  Fed.  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L.  56b  ; 

K.  479  (D.  Mass.).  Alston  v.  Meohan.  Mut.  Ins.  Co.,4  liill 

1  Weston   r.    Ernes,   1   Taunt.    115;  (N.  Y.),  329;  Mayor  v.  Brooklyn  F. 

Hare  v.  Barstow,  8  Jur.   928;  Reis  v,  Ins.  Co.,41  Barb.  (N.  Y.)  23;  Mellen  r. 

Scot.  Equitable  L.  Assur.  Soc.,  2  H.  &  Nat.  Ins.   Co.,  1    Hall  (N.  Y.)>  452; 

N.  18  ;  Weinberger  i\  Merch.  Ins.  Co.,  Pohalski  r.  Mot.  L.  Ins.  Co.,  56  N.  Y. 

41La.An.31;  Todd  r.  Piedmont  &  Ar>  640;  4J.  &S.  (N.  Y.)  234;  SUteF.&M. 

lington  L.  Ins.  Co.,  34  La.  An.  63  ;  Bait.  Ins.  Co.  v.  Porter,  3  Grant  (Pa.),  123  ; 

F.  Ins.  Co.  i\  Loney,  20  Md.  20  ;  Holm«>s  Meadowcraft  p.  Standard  F.  Ins.  Co.,  61 

V.   Charlestowu   Mat.   F.  Ins.  Co.,    10  Pa.  St.  91 ;  McLellan  r.  Keystone  Mut. 

Met.  (Mass.)  211  ;  Finney   i;.  Bedford  Ins.  Co.,  3  Luz.  Leg.  Obs.  (Pa.)  53  ; 

Commer.  Ins.  Co.,  8  Met.  (Mass.)  348  ;  Lynchburg  F.  Ins.  Co.  p.  West,  76  Va. 

Markey  r.  Mut.  Ben.  L.  Ins.  Co.,  103  575;  Homelns.  Co.  i^.Gwathmey,  82>ra. 

Mass.    78;    Fitchburg    Saving   Bk.   v.  323 ;  Candee  v.  Cit.  Ins.  Co.,  9  Fed.  R. 

Amazon  Ins.  Co.,  125  Mass.  431  ;  Frost's  143  (D.  Conn.)  ;    Dingee  v.  Agrc.  In^. 

Detroit,  Etc.,  Works  v.  Miller's  &  Mfrs.  Co.,  3  Pug.  (N.  B.)  80. 

Mut.  F.  Ins.  Co.,  37  Minn.  300 ;  Brom-  *  Hartford  F.  Ins.  Ck).  c.  Davenport, 

berg  r.  Minn.  F.  Ass'n,  45  Minn.  318  ;  37  Mich.  609. 
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providing  that  it  was  "  made  and  accepted  upon  the  representation 
of  the  assured  contained  in  his  application,  to  which  reference  is  to 
be  had,"  parol  evidence  was  held  admissible  to  show  that  the  repre- 
sentations alleged  to  have  been  made  by  the  insured  were  actually 
made  by  him,  as  that  does  not  in  any  way  vary  the  contract.^ 

524.  Sometimes,  however,  the  policy  does  not  contain  the  whole 
contract,  but  the  contract  is  made  on  the  faith  of  a  prospectus  issued 
by  the  insurer,  which  in  certain  cases  becomes  part  of  the  contract. 
Thus,  in  England,  to  a  plea  that  the  policy  was  avoided  by  an  un- 
true statement,  which  was  made  a  condition  of  issuing  the  policy, 
and  which  provided  the  policy  should  be  void  if  untrue,  a  replication 
which  set  up  that  the  insurance  was  taken  on  the  faith  of  a  prior 
prospectus,  which  stated  that  the  policy  should  be  indisputable  except 
for  fraud,  was  held  good.*  And  to  the  same  general  effect  are  the 
decisions  in  Kentucky,  and  Missouri.'  In  Georgia,  and  Pennsylvania, 
it  was  held  that  a  circular  issued  prior  to  the  policy,  and  not  referred 
to  in  it  must  be  considered  as  a  mere  prior  negotiation  and  imma- 
terial.* In  New  York,  in  Ruse  v.  Mut.  L.  Ins.  Co.,*  it  was  held 
that  a  prospectus  cannot  control  the  policy,  but  on  a  motion  for  a 
reargument  of  the  case,  on  the  ground  that  certain  English  decisions 
had  not  been  looked  at  by  the  Court,  the  Court  said  that  the  policy 
was  bad  on  other  grounds,  but  added  that  otherwise  it  might  have 
heard  the  reargument  and  come  to  a  different  conclusion  on  this 
point.*  In  Fowler  v.  Metropolitan  L.  Ins.  Co.,^  it  was  held  that  the 
prospectus  was  immaterial,  because  it  did  not  appear  that  the  in- 
sured had  relied  upon  it,  and  semble  in  any  event  it  was  inadmissible, 
as  it  was  a  mere  prior  negotiation  merged  in  the  policy. 

525.  After  the  completion  of  the  contract,  however,  the  parties 
may  make  a  verbal  agreement  to  alter  or  modify  its  original  terms.® 

526.  Parol  evidence  is  also  admissible  to  explain  a  latent  ambi- 

>  Clark  i;.  Mfrs.  Co.,  8  How.  235.  6  24  N.  Y.  653. 

«  Wood  V.  Dwarris,  11  Exoh.  493.  ^  116  N.  Y.  389. 

*  Steele  v.  St.  Loais  Mat.  L.  Ins.  '  Bates  v.  Grabham,  2  Salk.  444 ; 
Co.,  3  Mo.  Ap.  207 ;  South.  Mut.  L.  Willcuts  v.  North  West.  Mat.  L.  Ins. 
lus.  Co.  v.  Montague,  84  Ky.  653.  Co.,  81  Ind.  300  ;  Planters'  Mut.  Ins.  Co. 

*  Mut.  Benef.  L.  Ins.  Co.  v»  Ruse,  8  v,  Deford,  38  Md.  382  ;  Day  i;.  Mechan. 
Ga.  .5:M;  Smith  r.  Nat.  Ins.  Co.,  39  &  Traders' Ins.  Co.,  88  Mo.  325  ;  Bunce 
Leg.  Int.  (Pa.)  246 ;  103  Pa.  St.  177.  v.  Beck,  43  Mo.  266. 

«  23  N.  Y.  516. 
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guitj  in  the  contract.^  Thus,  for  example,  where  the  description 
in  the  policy  was  a  store  building  ^^  situate  on  lots  7  and  8,  block  2, 
in  the  town  of  Floris,"  it  was  held  that  it  might  be  shown,  that  the 
property  was  actually  situate  in  lots  7  and  8,  block  2,  in  A.'s  ad- 
dition to  the  town  of  Floris,  as  there  was  a  latent  ambiguity  that 
might  be  shown  by  parol,  and  that  reformation  in  equity  was  not 
needed.'  It  has  also  been  said  that  the  same  rule  of  precision  and 
certainty  as  to  evidence,  which  is  required  .to  reform  a  writing,  does 
not  apply  to  that  offered  to  explain  a  latent  ambiguity.'  The  eyi- 
dence  as  to  a  latent  ambiguity  is  for  the  jury  to  pass  upon.^ 

It  is  commonly  stated  that  the  construction  of  a  patent  ambiguity 
is  for  the  Court.'  But  it  has  been  said  that,  if  a  patent  ambiguity 
is  capable  of  being  explained  by  the  circumstances  and  language, 
which  existed  and  applied  to  the  contract  at  its  formation,  evidence 
is  admissible  for  that  purpose  which  the  jury  may  pass  upon.' 

527.  Parol  evidence  is  also  admissible  to  define  artistic  or  tech- 
nical terms  which  are  not  understood  by  the  generality  of  people, 
which  is  really  analogous  to  allowing  a  witness  to  translate  evidence 
from  a  foreign  tongue.^  For  instance,  an  expert  may  explain  the  mean- 
ing of  the  term  "Reserve Dividend  Plan."'  Parol  evidence  is  also 
admissible  to  show  that  ordinary  words  have  acquired,  in  a  particular 
species  of  business,  a  meaning  different  from  what  they  possess  in 


1  Taylor  v.  Briggs,  2  C.  &  P.  525  ; 
Hordern  v,  Commer.  Un.  Assur.  Co., 
56  L.  T.  R.,  K.  B.  240 ;  Claffey  r.  Hart- 
ford F.  Ins.  Co.,  8  Pac.  R.  711  (Ca.)  ; 
N.  A.  F.  Ids.  Co.  v.  Throop,  22  Mich. 
146  ;  Bunce  v.  Beck,  43  Mo.  266  ;  N.  Y. 
Belting,  Etc.,  Co.  t;.  Wash.  F.  Ins.  Co., 
10  Bos.  (N.  Y.)  428 ;  Fabbri  v.  Phoenix 
Ina.  Co.,  55  N.  Y.  129  ;  Barr  v,  Broad- 
way Ins.  Co.,  16  N.  Y.  267 ;  Lycom. 
Mut.  Ins.  Co.  V.  Sailer,  67  Pa.  St.  108 ; 
Weisenberger  v.  Harmony  F.  &  M.  Ins. 
Co.,  56  Pa.  St.  442 ;  Wait  v.  Fairbanks, 
Bray  ton  (Vt.),  77 ;  Noyes  v.  Canfield, 
27  Vt.  79. 

*  Eggleaton  v.  Coancil  Bluffs  Ins. 
Co.,  65  Iowa,  308. 

>  Lycom.  Mat.  Ins.  Co.  v.  Sailer,  67 
Pa.  St.  108. 
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«  Taylor  v,  Briggs,  2  C.  &  P.  525 ; 
Hordern  v,  Commer.  Un.  Assar.  Co.,  56 
L.  T.  R.,  N.  8.  240 ;  Lycoming  Mut.  Ins. 
Co.  v.  Sailer,  67  Pa.  St.  108. 

*  Lapeer  Co.  Farmers'  Mat.  F.  Ins. 
Ass'n  v.  Doyle,  30  Mich.  159  ;  Webster 
V.  Atkinson,  4  N.  H.  21. 

<  Ganson  v.  Madigan,  15  Wifl.  144. 

^  State  Ins.  Co.  r.  Horner,  14  Colo. 
391 ;  Webb  v.  Nat.  F.  Ins.  Co.,  2  Sand. 
(N.  Y.)  497  ;  Nelson  v,  San.  Mat.  Ins. 
Co.,  71  N.  Y.  453;  Weisenberger  v. 
Harmony  F.  &  M.  Ins.  Co.,  56  Pa.  St. 
442  ;  Wait  v.  Fairbanks,  Brayton  (Vt.) 
77. 

>  Fuller  V.  Kuapp,  14  Ids.  L.  J.  677 
(S  D.  N.  Y.). 


CHAP.  I.]  WARRANTS   AND   REPRESBNTATIONS.  [529. 

their  ordinary  use.^  For  example,  parol  evidence  is  admissible  to 
show  the  trade  meaning  of  ^^  good  wheat"  and  ^^  fine  wheat,"  and  that 
they  are  each  different  commodities  ;•  or  what  the  words  "  tile  season'* 
meant ;'  or  that  ^^  store  fixtures"  in  a  policy  meant  all  the  furniture 
and  other  articles  in  a  shop  or  warehouse,  which  are  convenient  for 
use  in  the  trade  ;*  or  that  the  word  '*  roots,"  which  in  New  York 
was  first  inserted  in  policies  in  1787,  was  confined  to  such  as  are 
perishable,  and  does  not  include  ''  sarsaparilla."*  Or  the  meaning 
of  "  spitting  of  blood."* 

528.  But  to  admit  such  evidence  it  must  be  clear  that  the  words 
have  acquired  a  new  signification  in  the  trade  or  mercantile  world, 
and  are  not  words  employed  with  their  usual  significance.  Thus, 
in  Hegard  t;.  Cal.  Ins.  Co.,'  it  was  held  parol  evidence  was  inad- 
missible to  show  what  ^^  bar-room  fixtures"  are.  Or  the  meaning 
of  the  word  "  permanent  risk."*  Or  that  the  words  "  House  standing 
detached"  have  a  special  meaning  among  insurance  men  where 
there  was  no  offer  to  show  that  the  plaintiff  knew  of  such  meaning.* 

529.  It  will  be  observed  that  there  is  a  distinction  between  the 
effect  of  parol  evidence  introduced  to  define  or  translate  unknown 
words  of  art  or  technique,  and  to  define  a  new  meaning  which  a 

I  See  Jenny  Lind  Co.  v.  Bower,  11  M.  Ins.  Co.,  56  Pa.  St.  442;  Carey  v. 

Cal.    194;    Robertson  v.  Money,  R.  &  Bright,    58    Pa.    St.     70;     Evans    v. 

Moo.  75  ;    Taylor  r.  Briggs,  2  C.  &  P.  Commer.    Un.   Ins.   Co.,    6   R.  I.  47  ; 

525;    Smith  v.  Wilson,  3  B.  &  Adol.  Hart  v.   Hammett,  18  Vt.«127;    Con- 

728;    Spicer  v.  Cooper,  1  Q.  B.  424;  nolly  v.  Provincial  Ins.  Co.,  1  L.N. 

Beacon  L.  &  F.  Assur.  Co.,  1  Moore  P.  (Can.)  33. 

C.  C.  N.  8.  73;  Stewart  r.  Smith,  28  111.  >  Hatohinson  v.  Bowker,  5  M.  &  W. 

397  ;  Eaton  v.  Smith,  20  Pick.  (Mass.)  535. 

150  ;  Howard  v.  Great  West.  Ins.  Co.,  »  Mich.  Mat.  L.  Ins.  Co. ».  Custer,  128 

109   Mass.  384 ;    Hoaghton  v.  Water-  Jud.  25. 

town  F.  Ins.  Co.,  131  lb.  300  ;  Mootoey  *  Whitmarsh  v.  Conway  F.  lus.  Co., 

r.  Howard  Ins.  Co.,  138  lb.  375  ;  Sleght  16  Qray  (Mass.),  359. 

r.    Hartshorne,  2  John.  (N.  Y.)  f*Z\ ;  5  Coit  „.  Ck)m.  Ins.  Co.,  7  John.  (N. 

Hone  V.  Mat.  Safety  Ins.  Co.,  1  Sand.  Y.)  385. 

(N.  Y.)  137;    Child  i;.  Sun  Mut.  Ins.  8  Singleton  v,  St.  Louis  Ins.  Co.,  66 

Co.,  3  lb.  26;  Nelson  i*.  Sun  Mut.  Ins.  Mo.  63. 

Co.,  71  N.  T.  453 ;  Reid  v,  Lancaster  t  h  p^o.  R.  594  (Cal.). 

P.    Ins.    Co.,  90   lb.   382;    Bargett  v.  «  Trustees  First  Baptist  Church   r. 

Orient  Mut.  Ins.  Co.,  3  Bos.  (N.  Y.)  Brooklyn  F.  Ins.  Co.  28  N.  Y.  153. 

385  ;    Eyre  r.  M.  Ins.  Co.,  5  W.  &  S.  •  Hill  v.  Hibernia  Ins.  Co.,  10  Hun. 

(Pa.)  116  ;  Brown  v.  Brooks,  25  Pa.  St.  (N.  Y.)  26. 
210 ;    Weiseiiberger  v.  Harmony  F.  & 
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word  has  acquired  by  usage  in  a  trade.  For  the  only  proposition 
in  the  former  case  is  to  know  whether  the  meaning  of  the  word  is 
known  or  understood  ;  while  in  the  latter  case  there  are  two  quite 
distinct  questions.  Has  the  word  a  new  meaning  ?  Is  the  usage 
reasonable  or  legal  which  has  given  it  this  meaning,  as  respects  the 
party  against  whom  the  evidence  is  oflFered  ?  In  Cash  v.  Hinkle,* 
where  the  contract  called  for  ''  65  head  of  fat  hogs,  to  weigh  225 
lbs.  and  over,"  it  was  held  that  parol  evidence  to  show  a  usage  that 
this  language  meant  that  the  hogs  should  average  that  weight  was 
inadmissible.  And  in  F.  Ins.  Co.  v.  Davidson,^  it  was  held  that 
the  insurer  could  not  show  by  its  secretary  that  a  "  carpenter's 
risk"  was  understood  in  the  office  of  the  defendant  to  refer  to  the 
employment  and  work  of  carpenters  in  adding  to  or  repairing  build- 
ings ;  the  term  was  clear  and  the  custom  of  the  insurer's  office  was 
not  material.  This  distinction  was  very  clearly  pointed  out  in 
Nelson  v-  Sun  Mut.  Ins.  Co.,*  where  the  term  "  Port  risk"  was  held 
a  technical  phrase,  which  parol  evidence  was  admissible  to  explain, 
on  the  ground  that  it  was  not  a  word  known  in  general  use  which 
was  applied  to  a  new  use,  but  the  two  words  were  employed  to  make 
up  a  third  word  that  had  no  meaning  unless  a  technical  one,  and, 
therefore,  the  expert  called  upon  to  explain  the  term  did  not  prove 
a  usage  that  certain  words  had  acquired  a  new  use  in  a  particular 
trade,  but  explained  a  term  of  art  otherwise  incomprehensible. 
The  dictionary  is  not  evidence  to  show  a  peculiar  meaning  of  a 
word  derived  from  mercantile  usage.^  It  has  been  held  that  evi- 
dence to  show  that  the  meaning  of  a  word,  at  a  place  other  than 
where  the  word  was  used  or  meant  to  apply,  is  not  admissible.^ 
The  evidence  as  to  technical  terms  used  in  a  writing  is  for  the 
jury.' 

530.  An  expert  may  testify  as  to  matters  of  art,  science,  or 
trade,  with  which  he  is  peculiarly  familiar,  and  one  not  offered  as  an 
expert  though  he  may  be  peculiarly  skilled  in  respect  of  a  line  of 
business  or  scientific  research,  cannot  express  his  opinion  of  the  effect 
of  certain  facts  in  such  cases,  but  must  state  the  facts  on  which  bis 

1  36  Iowa,  623.  ^  Germania  F.  Ids.  Co.  r.  Francis,  52 

>  30  Md.  91.  Miss.  457. 

»  71  N.  Y.  453.  «  Taylor  r.  Briggs,  2  C.  k  P.  525; 

*  Houghton  V,  Gilbart,  7   C.   &  P.     Eaton  t.  Smitb,  20  Pick.  (Mass.)  150; 

701.  Pitney  l\  Oleu's  Falls  Ins.  Co  ,  65  N. 

Y.  6. 
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opinion  may  have  been  based,  and  let  the  jury  draw  the  inferences 
from  those  facts.^  The  medical  examiner,  or  agent  of  the  insurer, 
cannot  state  whether  the  insurer  would  have  taken  the  risk,  or 
whether  the  witness  would  have  recommended  it,  had  the  facts  been 
other  than  represented,  on  an  issue  of  whether  there  has  or  has  not 
been  a  misrepresentation.' 

531.  In  all  contracts  of  insurance  there  is  an  implied  condi- 
tion or  warranty  that  the  insured  shall  truthfully  represent  to  the 
insurer  every  fact  material  to  the  proposed  risk  which  lies  exclu- 
sively within  his  own  knowledge,  and  which  is  not  embraced  by  an 
agreement  in  the  policy.  And  as  the  contract  of  insurance  proceeds 
upon  the  basis  that  all  material  facts  have  been  truly  disclosed, 
parol  evidence  is  always  admissible  on  the  part  of  the  insurer  to 
show,  in  avoidance  of  his  liability  on  the  contract,  that  the  insured 
did  not  truly  and  fairly  disclose  the  facts  material  to  the  risk.  This 
evidence  cannot  in  any  sense  contradict  the  contract,  but  simply 
discloses  whether  there  has  or  has  not  been  a  breach  of  the  implied 
warranty.*  A  representation  may  be  defined  to  be  a  verbal  or 
written  statement  as  to  certain  facts  made  by  the  insured  at  the 
tinae  of  the  formation  of  the  contract  which  constitutes  an  inducement 
for  the  insurer  to  form  the  contract.  A  representation  is  never 
contained  in  the  contract,  but  is  collateral  to  it.^ 

Care  must  be  taken  to  distinguish  the  effect  of  a  representation 
in  respect  of  insurance  from  a  representation  in  regard  to  contracts 
of  sale.  Representations  in  the  latter  case  do  not  form  the  basis 
of  the  contract,  and  their  untruth,  though  material,  does  not  avoid  it 

1  S«e   Iligbie   v.   Guardian   Miit.   L.  Rob.  481 ;  Mut.  Benef.  L.  Ins.  Co.  r. 

Ins.  Co.,   50  N.  Y.    t)03  ;    Grattan    v.  Robertson,    59    III.    123;    Wallace   o. 

Metropolitan  L.  Ins.  Co.,  80  lb.  281.  Council  Bluffs  lus.  Co.,   14  Ins.  L.  J. 

•  See  Bertlion  v,  Loughman,  2  Stark.  489  (Iowa)  ;  Parks  v'.  General  Interest 

R.  229;    Northw.  Benev.  &  Mut.  Aid  Assur.  Co.,  5  Pick.  (Mass.)  34;  Kimball 

Ass'n  r.  Hall,  6  West.  R.   76    (III.);  r.  uEtna  Ins.  Co.,  9  Allen  (Mass.),  540  ; 

Wash.  L.  Ins.  Co.  v,  Hanejr,   10  Kan.  Campbell  t-.  New  Eng.  Mut.  L.  Ins.  Co., 

525;  Rawls  v,  Amer.  Mut.  L.  Ins.  Co.,  98    Mass.    390;    Iligbie    v.    Guardian 

27  N.  Y.  282  ;  Mut.  Ben.  L.  Ins.  Co.  v,  Mut.  L.  Ins.  Co.,  53  N.  Y.  603  ;  Ryan 

Wise,   34  Md.  582;    Lightbody  v.  N.  t'.  Springfield  F.  &  M.  In3.  Co.,  46  Wis. 

Amer.  Ins.  Co.,  23  Wend.  (N.  Y.)  18  ;  671. 

Higbee  v.  Guardian  Mut.  L.  Ins.  Co.,         *  Campbell  »*.  New  Eng.  Mut.  L,  Ins. 

53N.  Y.  603;  Scbwarzbach  r.  Oh.Val.  Co.,  98  Mass.   381;    Bryant  v.  Quean 

Prot've  Un.,  25  W.  Va.  622.  Ins.  Co.,  22  Pick.  (Mass.)  200;  Blumer 

>  Wainewright  v.  Bland,    1    Mo.  &  v.  Phoenix  Ins.  Co.,  45  Wis.  622. 
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unless  fraudulent] J  made.*  But  in  the  case  of  insurance,  though  it 
was  at  one  time  asserted  by  some  authorities  that  a  representation 
must  be  fraudulent  to  avoid  the  insurance,'  it  is  now  well  settled  that 
an  untrue  material  representation  will  avoid  the  insurance,'  though 
innocently  made.*  Nor  is  the  beneficiary's  ignorance  of  the  untruth 
of  a  representation  in  a  life  policy  material.^  The  materiality  of  a 
representation  does  not  depend  upon  the  fact  that  the  loss  is  attribu- 
table to  it,  but  whether  it  fairly  tended  to  induce  the  insurer  to 
underwrite  the  risk.*  And  one  test  of  the  materiality  of  a  repre- 
sentation is  the  rate  of  premium.' 

532.  One  principal  distinction  between  a  representation  and  a 
condition  or  warranty  is,  that  while  a  warranty  must  be  stricdy 

1  See  Behn  v.  Barness,  3  B.  &.  S.  57  (D.  R.  I.) ;  Nicoll  v.  Amer  Ins.  Co., 

751.     See  post,  §  557.  3  W.  &  M.  529  (D.  R.  I.). 

'  See  Pawson  i\  Watson,  Cowp.  785;        *  See  Ala.  Gold  L.  Ins.  Co.  v.  John- 

Bize  V.  Fletcher,  1  Doug.  284.  ston,  80  Ala.  467  ;  Mat.  Benef.  L.  Ins. 

*  Pawson  r.  Watson,  2  Cowp.  785,  Co.  t*.  Miller,  39  Ind.  475  ;  Angastalns. 
788  ;  Newcastle  F.  Ins.  Co.  MacMar-  k  Banking  Co.  v.  Abbott,  12  Md.  348 ; 
ran,  3  Dow,  255  :  Ala.  Gold  L.  Ins.  Co.  Cobb  v.  Covenant  Mut.  Benef.  A88'd,I53 
V,  Johnston,  80  Ala.  467 ;  Continent.  Mass.  176 ;  Co-op.  L.  Ass'n  o.  Leflore, 
L.  Ins.  Co.  V.  Rogers,  119  111.  474;  53  Miss.  1  ;  Planters' Ins.  Co.  v.  Myers, 
Prudential  Ins.  Co.  v,  Fredericks,  41  55  Miss.  479 ;  Digbjr  v.  Amer.  C«nt. 
Sm.  (111.)  419;  Mut.  Benef.  L.  Ins.  Ins.  Co.,  3  Mo.  Ap.  603;  Armonr  r. 
Co.  r.  Miller,  39  Ind.  475  ;  Witherell  v.  Transatlantic  F.  Ins.  Co.,  90  N.  Y. 
Me.  Ins.  Co.,  49  Me.  200  ;  Augusta  Ins.  450 ;  ^tna  Ins.  Co.  v.  Reed,  33  Ob.  St. 
&  Banking  Co.  v.  Abbott,  12  Md.  348  ;  283 ;  By  an  v.  Fanners*  Ins.  Co.,  35  lb. 
Mut.  Ins.  Co.  r.  Deale,  18  Md.  26 ;  606 ;  Melviu  i;.  Ins.  Co.,  1  Lux.  Leg. 
JEinsL  Ins.  Co.  v,  Grube,  6  Minn.  82 ;  Reg.  (Pa.)  219 ;  Continen.  Ins.  Co.  r. 
Planters'  Ins.  Co.  v,  Myers,  55  Miss.  Kasey,  25  Grat.  (Va.)  268 ;  Tex.  Mot. 
479;  Co-op.  L.  Ass'n  v.  Leflore,  53  L.  Ins.  Co.  v.  Davidge,  51  Tex.  244;  Car- 
Miss.  1 ;  Digby  v.  Amer.  Cent.  Ins.  penter  v,  Amer.  Ins.  Co.,  1  Story,  57 
Co.,  3  Mo.  Ap.  603 ;  Boardman  v.  N.  (D.  R.  I.). 

U.  Mut.  F.    Ins.  Co.,  20  N.  H.  551 ;         ^  Centen.  Mut.  L.  Ass'n  v.  Parhan, 

Owens  V.  Holland  Purchase  Ins.  Co.,  80  Tex.  518. 

56  N.  T.  565  ;  Armour  v.  Transatlantic        ^  Boggs  v.  America  Ins.  Co.,  30  Mo. 

F.  Ins.  Co.,  90  lb.  450 ;  ^tna  Ins.  Co.  p.  68  ;  West.  Farmer's  Mut.  Ins.  Co.  r. 

r.  Reed,  33  Oh.  St.  283  ;  Chrisman  t;.  Miller,  1  Handy,  325  (Oh.)  ;  HArtman 

State  Ins.  Co.,  16  Oreg.  283;   Conti-  v.  Keystone  Ins.  Co.,  21  Pa.  St.  p.  477; 

nen.  Ins.  Co.  v.  Kasey,  25  Grat.  (Va.)  Columbia  Ins.  Co.  v.  Lawrenoe,  10  Pet. 

268 ;  Columbian  Ins.  Co.  r.  Lawrenoe,  507 ;  Niooll  r.  Amer.  Ins.  Co.,  3  W.  & 

2  Pet.  25  ;   10  Pet.   507  ;    Livingston  M.  529  (D.  R.  I.). 
V.    Md.    Ins.    Co.,    7    Cranch,    506  ;        ^  Nicoll  9.  Amer.  Ins.  Co.,  3  W.  & 

Carpenter  t;.  Amer.  Ins.  Co.,  1  Story,  M.  529  (D.  R.  I.). 
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performed,  the  truth  of  the  former  need  only  be  substantially  proved.* 
Another  important  distinction  is  that  while  the  insured  has  the 
burden  of  showing  the  performance  of  a  warranty,  because  it  is  in 
the  nature  of  a  condition  precedent,  the  insurer  must  sustain  the 
burden  of  showing  the  untruth  and  materiality  of  a  representation.' 
The  materiality  of  a  representation  is  for  the  jury,'  except  perhaps 
where  all  the  facts  are  specially  found  or  are  admitted.' 

533.  Representations  have  been  divided  into  two  classes :  Af- 
firmative and  promissory.*  The  former  aver  the  actual  existence 
of  a  fact,  the  latter  that  such  fact  shall  thereafter  exist.  This  dis- 
tinction is,  however,  rather  one  of  form  than  of  substance,  as  in  a 
large  number  of  cases  positive  representations  are  in  effect  promis- 
sory.    As  for  instance,  a  representation  that  a  house  is  built  of 

'  Pawson  V,  Watson,  2  Cowp.  785,  (La.)  266  ;  Mat.  Belief.  L.  Ins.   Co.  v. 

788  ;  DeHahn  v.  Hartley,  1  T.  R.  343;  Wise,  34  Md.   582  :    Franklin  F.   Ins. 

2  lb.   186;    Glendale  Woollen   Co.   v,  Co.  v.  Coates,  14  Md.  285  ;  Mut.  F.  Ins. 

Protec.  Ins.  Co.,  21  Conn.  1^ ;  Miller  v,  Co.  v.  Deale,  18  Md.  26  ;  Gerhanser  r. 

Mat.  Benef.  L.  Ins.  Co.,  31  Iowa,  216;  N.  Brit.  &  Mercant.   ins.  Co.,  7  Nev. 

HoDghton  V.  Mfgrs.  Mat.  F.  Ins.  Co.,  8  174  ;  Boardman  v.  New  Hnmp.  Mut.  F. 

Met.    (Mass.)  114;    Campbell  v.  New  Ins.  Co.|  20  N.  H.  551  ;  Clark,  v.   Un. 

Bog.  Mat.  L.  Ins.  Co.,  98  Mass.  381  ;  Mut.  F.  Ins.  Co.,  41  N.  H.  333  ;  N.  Y. 

Price  r.   Phoenix  Mut.  L.  Ins.  Co.,  17  Firemen  Ins.  Co.  r.  Walden,  12  John. 

Minn.  497 ;  Jennings  r.  Chenango  Co.  (N.   Y.)   513;  Farmers'   Ins.  &.  Loan 

Mut.   Ins.   Co.,    2   Den.    (N.    Y.)    75;  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  481  ; 

Farmers*  Ins.  &  Loan  Co.  v.  Snyder,  16  Sexton  r.  Montgom.  Co.  Mut.  Ins.  Co.,  9 

Wend.  (N.  Y.)  481  ;  Higbie  v,  Gnardian  Barb.  (N.  Y.)  191  ;  Shoemaker  t'.  Glen's 

Mat.  L.  Ins.  Co.,  53  N.  Y.  603 ;  Cheever  Falls  Ins.  Co.,  60  lb.  84 ;  People  v.  Liv. 

V.  Un.  Cent.  L.  Ins.  Co.,  5  Ins.   L.  J.  &  Lond.  &  Globe  Ins.  Co.,   2  T.  &  C. 

159  (Oh.).    See  also  PhcBnix  Ins.  Co.  r.  (N.  Y.)  268  ;  Hartford  Protec.  Ins.  Co. 

Barnd,  16  Neb.  89.  v.  Harmer,  2  Oh.   St.  452;  Pottsville 

<  See    Continental    L.    Ins.    Co.    r.  Mut.  F.  Ins.  (^o.  v.  Meokes,  10  lus.   L. 

Rogers,   119   111.  474;   Miller   v,  Mut.  J.  717  (Pa.)  ;  Lindsays.  Un.  Mut.  F. 

Benef.  L.  Ins.  Co.,  31  Iowa,  216  ;  Wil-  Ins.  Co.,  3  R.  I.  157  ;  Ins.  Co.  v.  Lewis, 

liam  r.  Niag.  F.  Ins.  Co.,  60  Iowa,  561 ;  48  Tex.  622;  Md.  Ina.  Co.  v.  Ruden, 

("ampbell  v.  New  Eng.  Mut.  Ins.  Co.,  6  Cranch,  338  :  MuWille  r.  Adams,  19 

98  Mass.  381  ;  Clapp  u.  Mass.  Benef.  Fed.  R.  887  (N.  D.  N.  Y.)  ;   Hardman 

Ass'n,   146  lb.  519  ;  Price  v.  Phoenix  v.  Firemen's  Ins.  Co.,  20  Fed.  R.  594 

Mut.  L.  Ins.  Co.,  17  Minn.  497  ;  Sadler  (E.  D.La.);  Williams  r.  Buffalo  German 

r.  Mobile  L.Ins.  Co.,  60  Miss.  391 ;  Un.  Ins.  Co..  17  Fed!  R.  63  (D.  Ky.)  ;  Gor- 

Ins.  Co.  V.  McGookey,  33  Oh.  St.  555.  iug  r.  I^ond.  Mut.  L.  Ins.  Co.,  5  Can. 

»  Rawlins   v.   Des borough,    2   M.   &  L.  T.  373. 
Rob.  328;  Abl)Ottv.  Howard,  H-tyes  Ir.         *  Ryan  r.  Springfield  F.  &.  M.  Ins. 

381 ;  Lindenaa  v.  Desborough,  8  B.  &  C.  Co.,  46  Wis.  671. 
586;  Lyon  v.  Commer.  Ins.  (^.,  2  Rob.        ^  See  post j  §  566. 
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brick,  or  that  a  factory  is  supplied  with  ample  means  of  extinguish- 
ing fires,  or  that  a  watchman  is  kept,  or  that  the  life  in  time  of  war  is 
not  of  a  belligerent  nation.  For  the  representation  would  be  per- 
fectly valueless  if,  immediately  after  the  issue  of  the  policy,  the 
brick  house  was  changed  to  a  wooden  house,  or  the  factory  was  at 
once  deprived  of  all  appliances  to  extinguish  fires,  or  the  watchman 
withdrawn,  or  the  ''  life"  enter  a  hostile  army.  A  distinction, 
however,  has  been  taken  between  the  effect  of  afiirmative  and  prom- 
issory representations,  and,  it  is  said,  while  affirmative  representa- 
tion will  avoid  the  contract,  though  innocently  made,  a  promissory 
representation,  being  only  the  expression  of  a  belief  or  expectation, 
will  not  avoid  it  unless  fraudulently  made.^ 

534.  The  distinction  appears  to  have  been  first  taken  by  Lord  Ten- 
terden  in  Flinn  v.  Tobin,*  at  Nisi  Prius.  This  position,  however, 
was  apparently  abandoned  by  Lord  Tenterden  in  the  later  case  of 
Flinn  v.  Headlam,^  and,  indeed,  is  totally  opposed  to  the  English 
decisions.^  In  the  United  States,  in  Alston  v.  Mechan.  Mut.  Ins. 
Co.,*  the  Chancellor,  Walworth,  arrived  at  the  conclusion  that  a 
representation  of  a  future  event  could  never  be  construed  as  prom- 
issory, but  as  expressing  merely  an  expectation  or  belief,  and  con- 
sequently only  avoiding  a  policy  when  fraudulently  made.  But,  as 
is  stated  by  Mr.  Duer,  in  his  able  Treatise  on  Insurance,*  the 
opinion  of  the  Chancellor  contains  no  examination  or  even  a  tran- 
sient notice  of  the  leading  and  most  important  English  cases,  with 
the  single  exception  of  Dennistoun  v,  Lillie,^  which  recognized  that 
promissory  warranties  had  the  same  effect  in  avoiding  the  contract 
as  those  that  were  affirmative.  The  Chancellor  cited  a  dictum  of 
Parker,  J.,  in  Rice  v.  New  Eng.  M.  Ins.  Co.,*  which  represented 
his  view,  and  also  the  case  of  AUegre  v.  Md.  Ins.  Co.,*  in  w^hich  the 
reasoning  of  the  Court,  though  not  the  actual  decision,  supported 

^  Kimball  v.  iEtna  Ins.  Co.,  9  Allen  Feise  r.  Parkinson,  4  lb.  640;  Edwards 

(Mass.),  540;    Alston  v.  Median.  Mut.  t;.  Footner,  1  Camp.,  530;  DeiiuUtoun 

Ins.  Co.,  4  Hill  (N.  Y.),  329  ;  Murdock  v.  Lillie,  3  Bligh,  P.  C.  102  ;  Arnould 

t\  Chenango  Co.  Mut.  Ins.  Co.,  2  N.  Y.  on  Ins.  523. 

210  ;  Mayor  v,  Brooklyn  F.  Ins.  Co.,  4  »  4  Hill  (N.  Y.),  329. 

Keys  (N.  Y.),  465  ;    Insurance  Co.  i-.  «  Vol.  II.  p.  716. 

Mowry.  86  U.  S.  544.  ^  Post,  §  536. 

«  1  Moo,  &  Mai.  367.  8  4  pi^-k.  439. 

»  9  B.  &  C.  693,  696.  »  2  G.  &  J.  (Md.)  136. 

«  See   Steel  &  Lacy,  3  Taun.  285 ; 
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his  views.  The  same  view  was  taken  in  Bryant  v.  Ocean  Ins.  Co.,* 
but  without  an  examination  of  the  authorities,  and  Mr.  Duer  ob- 
serves of  Judge  Wilde's  opinion  in  this  last  case,*  that  "  he  ad- 
vances positions  that,  if  adopted,  would  carry  us  back  to  the  very 
infancy  of  the  law  of  insurance,  and,  on  the  subject  of  representa- 
tions, would  sweep  away  nearly  all  the  decisions  of  more  than  half 
a  century.  .  .  .  He  also  relies  on  Bize  v,  Fletcher  as  a  con- 
clusive authority,  not  adverting  to  the  true  ground  of  the  decision, 
but  evidently  interpreting  the  language  of  Lord  Mansfield,  which, 
as  applied  to  the  particular  circumstances  of  the  case,  is  perfectly 
just,  as  expressing  or  designing  to  establish  a  general  rule.  On 
this  subject  I  have  only  to  make  this  conditional  remark,  that  this 
novel  interpretation  (for  novel  it  certainly  is)  of  Bize  v.  Fletcher* 
is  wholly  inconsistent,  not  only  with  subsequent  decisions,  but  with 
Lord  Mansfield's  own  language  in  Pawson  v.  Watson,*  and  Mac- 
Donald  V.  Frazier."*  In  Murdock  v.  Chenango  Co.  Mut.  Ins.  Co.,* 
the  statement  of  Strong,  J.,  on  page  220,  that  a  promissory  repre- 
sentation could  not  exist,  was  ra*»rely  obiter,  based  on  no  authority, 
except  that  of  Walworth,  C.  And  Mayor  of  N.  Y.  v.  Brooklyn  F. 
Ins.  Co.^  merely  followed  those  cases,  citing  no  authorities. 

535.  In  Kimball  v.  iEtna  Ins.  Co.,*  Gray,  J.,  in  a  persuasive 
and  very  elaborate  opinion,  came  to  the  conclusion  reached  by 
Walworth,  C,  that  a  verbal  promissory  representation  is  a  mere 
expectation  and  will  not  avoid  the  contract  if  untrue,  unless  fraud- 
ulent. In  the  course  of  his  opinion,  however,  that  learned  Judge 
draws  a  distinction  between  written  and  verbal  promissory  repre- 
sentations, and  states  that  an  oral  promissory  representation  cannot 
avoid  unless  fraudulent,  while  a  written  promissory  representation, 
which  he  says  may  be  in  the  application  or  policy,  stands  on  a 
different  footing  and  is  the  evidence  of  the  duties  of  the  parties. 
It  is  not  clear  whether  the  word  representation  is  used  synonymously 
with  warranty.  Apparently  it  is  not.  If  not,  it  is  not  understood 
how  a  representation  technically  can  be  in  a  policy  at  all ;  nor  in 
any  event  how  it  can  affect  the  question.     For  the  universal  rule 

1  22  Pick,  200.  «  1  Dough.  260. 

*  Daer  on   Insurance,  vol.  II.,  pp.        ^  2N.  Y.  210. 

7(>4-5.  T  4  Keyes  (N.  Y.),  465. 

*  Park  on  Insurance,  441.  ^  9  Allen  (Mass.),  540. 

*  Cowp.  785. 
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18  that  a  written  application  stands  on  no  higher  ground  than  a 
verbal  application,  and  in  either  case  a  material  untrue  statement  of 
a  fact  will  avoid  the  contract.  But  if  a  representation  as  to  the 
future  is  not  material  when  verbal,  how  can  it  change  its  character 
because  written  ?  In  neither  case  is  it  part  of  the  contract.  If  the 
lear;ied  Judge's  reasoning  is  correct,  a  representation  of  a  promissory 
nature  has  a  hybrid  character,  and  is  one  thing  when  verbal  and  an- 
other when  written,  though  in  neither  case  forming  a  part  of  the  con- 
tract, but  in  both  cases  forming  only  the  ground  for  setting  it  aside. 
Again,  if  his  reasoning  is  correct,  how  can  a  fraudulent  representa- 
tion as  to  the  future  be  a  ground  of  avoidance  ?  Fraud  is  not  a 
ground  of  avoidance  unless  material.  And  materiality  is  not  a 
question  of  motive,  but  depends  upon  whether  the  representation 
made  has  induced  or  is  a  leading  motive  in  inducing  the  other  party 
to  contract.  How  then  can  a  man  be  said  to  be  able  to  tell  an 
intentional  untruth  of  a  material  nature,  when  he  cannot  make  an 
innocent  material  misstatement  ?  It  is  submitted,  therefore,  that  the 
position  that  a  representation  cannot  be  construed  as  promissory,  or 
that  when  promissory  the  effect  is  different  from  an  affirmative 
representation,  is  unsound,  and  opposed,  as  has  been  stated,  to  the 
great  majority  of  decided  cases.* 

536.  There  is  a  great  distinction  between  the  representation  of  a 
fact  and  of  a  mere  opinion  or  expectation.  But  a  representation 
as  to  the  future  may  be  of  a  fact  just  as  well  as  one  to  the  past. 
The  true  rule  was  stated  by  Lord  Eldon  in  Dennistoun  v.  Lillie.* 
There  is  a  difference  between  the  representation  of  an  expectation  and 
the  representation  of  a  fact.  The  former  is  immaterial,  but  the  latter 
avoids  the  policy  if  the  fact  misrepresented  be  material  to  the  risk. 

537.  Besides  the  implied  condition  that  the  insured  will  truth- 
fully represent  material  facts,  there  is  also  an  implied  condition  that 
the  insured,  at  the  time  of  the  formation  of  the  contract,  will  not 
conceal  any  information  within  his  knowledge  which  is  material  to 
the  risk,  and  the  failure  to  do  this  will  avoid  the  contract.'     If  the 

1  Blumer  v.  Phoenix  Ids.  Co.,  45  Wis.  in   Walden   v.  Firemen's  Ins.  Co.|  12 

622.  John.  (N.  Y.)  136.     See  also  Hoens  r. 

s  3  Bligh  P.  C.    102.     See  also  the  Hey  worth,  10  M.  &  W.  147 ;  Lindenan 

opinion  of  Lyon,  J.,  in  Blnmer  v,  Phce-  r.  Desboroagh,  8  B.  &  G.  586 ;  Shool- 

nix  Ins.  Co.,  45  Wis.  622.  bread  o.  Natt,  cited  in  Park  on  Insur- 

*  See  Kohne  v.  Ins.  Co.  of  N.  A.,  cited  anoe,  229,   a  ;   Lynch  v.  Hamilton,  3 
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iDsured  conceals  anything  that  he  knows  to  be  material,  it  is  a 
fraud ;  and  if  he  conceals  anything  that  may  influence  the  rate  of 
premium,  although  he  does  not  know  it,  it  still  vitiates  the  policy.^ 
For  insurance  is  a  contract  on  speculation,  and  the  underwriter  must 
necessarily  trust  to  the  frankness  of  the  insured,  in  whoso  knowl- 
edge the  facts  usually  must  lie,  that  he  will  not  keep  anything  back 
to  the  prejudice  of  the  insurer.*  And,  therefore,  it  is  said  there  must 
be  always  the  utmost  good  faith,  uberrima  fides^  on  the  part  of  the 
insured,*  though,  as  was  remarked  by  Jewett,  J.,  in  Gates  v.  Madi- 
son Co.  Mut.  Ins.  Co.,*  at  page  474,  ^*  when  it  is  said  to  be  a  con- 
tract uberrimce  fideiy  this  only  means  that  good  faith,  which  is  the 
basis  of  all  contracts,  is  more  especially  required  in  that  species  of 
contract  in  which  one  of  the  parties  is  supposed  to  be  necessarily 
less  acquainted  with  the  details  of  the  subject  of  the  contract  than 
tho  other ;"  and  does  not  mean  there  shall  be  a  different  standard 
of  morality  in  insurance  than  in  other  contracts.  Thus,  in  W. 
Farmers'  Mut.  Ins.  Co.  v.  Miller,*  Stover,  J.,  observed  :  "  We  find 
no  difference  in  the  degree  of  fairness  and  honest  intention  required 
in  all  agreements,  whether  they  pertain  to  the  sale  of  merchandise, 
the  performance  of  stipulated  duties,  or  the  insurance  upon  property. 
Good  faith  lies  at  the  foundation  of  all  contracts,  and  where  it  is 
essentially  wanting  the  obligation  to  perform  them  is  at  an  end ; 
but  what  good  faith  is,  how  far  it  extends,  and  how  it  is  to  be  esti- 
mated, must  depend,  not  upon  doubtful  constructions  or  nice  distinc- 

Tannt.  37;    Anderson  r.  Thornton,  8  170;  Colambia  Ins.  Co.  v.  Lawrence,  2 

Bzch.  425  ;  Abbott  v,  Howard,  Hayes  lb.  25 ;  10  Pet.  507  ;  Vale  v.  Phoenix 

(Ir.),  381;  Beebe  r.  Hartford  Co.  Mut.  Ins.  Co.,  1  Wash.  283  (D.  Pa.)  ;  Bulk- 

F.  Ins.  Co.,  25  Conn.  51 ;  Protec.  Ina.  ley  v,  Protec.  lus.  Co.,  2  Paine,  82  (D. 

Co.  V.  Hall,  15  Ky.  411  ;  Md.  Ins.  Co.  Conn.)  ;  Waller  v.  North.  Assur.  Co.,  2 

V,   Bathurst,    5   G.    &   J.    (Md.)   159;  McCreary,  637  (D.  Iowa). 

Planters'   Ins.  Co.  v.  Myers,  55  Miss.  ^  Lond.  Assur.  v.  Mansel,  11  Ch.  D. 

479 ;  Marshall  v.   Columbian  Mut.  F.  363,  368. 

Ins.  Co.,  27  N.  H.  157  ;  Gates  v,  Madi  «  Carter  v,  Boehm,  3  Burr.  1905. 

son   Co.  Mnt.   Ins.   Co.,  5  N.  Y.  468;  ^  See  Equitable  L.  Assnr.  Soo.  v.  Pat- 

Whitehnrst  v.  Fayetteville  Mut.  Ins.  terson,  41  Ga.  338  ;  South  L.  Ins.  Co. 

Co.,  6  Jones  (N.  C),  352;  Lexington  v.  Wilkinson,  53  lb.  536;  Lycoming  F. 

Ins.    Co.    V.   Paver,    16    Oh.    R.    324;  Ins.  Co.  v.  Ruben,  8  Chic.  L.  M.  150 

Merob.  k  Mfrs.  Mut.  Ins.  Co.  v.  Wash.  (111.)  ;  Smith  v.  Columbia  Ins.  Co.,  17 

Mut.  Ins.  Co.,  1   Handy  (Oh.),  408 ;  Pa.  St.  263. 

Pine  V.  Vanuxem,  3  Yeates  (Pa.),  30;  M  Seld.  (N.  Y.)  469. 

McLanahan  v,  Univ.  Ins.  Co.,  1  Pet.  ^  1  Handy  (Oh.),  325. 
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tions ;  it  is  simply  the  application  of  the  maxim,  as  old  in  law  as  it 
is  true  in  ethics,  ^  sic  utere  tuoj  ut  non  alienum  non  IcedasJ*  It 
has  been  suggested  that  there  is  a  difference  as  to  the  degree  of  con- 
cealment necessary  to  avoid  a  contract  in  marine,  fire,  and  life 
insurances.  If  there  be  such,  it  is  simply  in  degree,  and  not  in  prin- 
ciple. Possibly  in  marine  insurance,  from  the  nature  of  the  busi- 
ness, the  applicant  must  disclose  more  fact9  than  in  fire.^  There 
are  dicta  to  the  effect  that  the  disclosures  in  life  insurance  need  not 
be  so  ample  as  in  fire  or  marine,  as  the  insurer  stands  in  a  better 
position,  having  his  own  medical  examiner.'  In  Lond.  Assur.  v. 
Mansel,'  Sir  George  Jessel  repudiated  the  idea  that  there  was  any 
difference  in  substance  as  regards  the  general,  principle  between  one 
contract  of  insurance  and  another.  "  Whether  it  is  life,  or  fire,  or 
marine  assurance,  I  take  it  good  faith  is  required  in  all  cases,  and, 
though  there  may  be  certain  circumstances,  from  the  peculiar  nature 
of  marine  insurance,  which  require  to  be  disclosed  and  which  do  not 
apply  to  other  contracts  of  insurance,  that  is  rather,  in  my  opinion, 
an  illustration  of  the  principle  than  a  distinction  in  principle." 

538.  The  failure  of  the  insured  to  disclose  facts  material  to  the 
risk,  or,  as  it  is  technically  termed,  concealment,  may  be  defined  to 
be  the  insured's  intentional  or  negligent  omission,  at  the  time  of 
the  formation  of  the  contract,  to  disclose  the  existence  of  facts 
within  his  knowledge  which  fairly  tend  to  induce  the  insurer  to 
form  the  contract,  and  of  which  the  insurer  has  no  knowledge  or 
reasonable  means  of  knowledge.  As  in  the  case  of  representations, 
the  concealment  need  not  be  intentional  to  avoid  the  insurance.^ 
Thus,  it  was  held  in  Lynch  v.  Dunsford,'  that  material  intelligence 
which  was  false,  yet  if  believed  to  be  true  and  not  disclosed,  would 
avoid  the  policy.  Though  in  North  Brit.  Ins.  Co.  v.  Lloyd,*  it  was 
held  that  the  same  rule  does  not  prevail  in  the  case  of  guarantees 
as  in  insurances  upon  ships  or  lives,  in  which  it  is  a  settled  rule  that 

^  Jolly's  Adm.  v.  Bait.  Equit.  Soo.,  1  <  See  Horn  v.  Amicable  Mat.  L.  Ins. 

H.  &G.  295  (Md.)  ;  Boggs  v.  American  Co.,  64  Barb.  (N.  Y.)  81. 

Ins.  Co.,  30  Mo.  63 ;  Farmers'  Ins.  &  *  11  Ch.  D.  363,  366. 

Loan  Co.  v,  Snyder,  16  Wend.  (N.  Y.)  *  Abbott  r.  Howard,  Hayes  (Ir.),  381; 

481 ;  Bnrritt  r.  Saratoga  Co.  Mut.  F.  Beebe  v.  Hart.  Co.  Mat.  F.  Ins.  Co.,  25 

Ins.  Co.,  5  Hill  (N.  Y.),  188;  People  Conn.  51. 

V.  LiF.  &  Lond.  &  Globe  Ins.  Co.,  2  T.  ^14  Ea.n,494. 

&  C.  (N.  Y.)  268 ;  Hart.  Protec'n  Ins.  «  10  Exoh.  623. 
Co.  V.  Harmer,  2  Oh.  St.  452. 
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all  material  circumstances  known  to  the  insured  are  to  be  disclosed, 
though  there  be  no  fraud  in  the  concealment.  But  the  doctrine  as 
to  guarantees  is  that  the  guarantee  will  not  be  avoided  by  a  material 
concealment  unless  fraudulent.  An  example  of  concealment  is  had 
in  Bufe  v.  Turner  ;*  a  boat-builder's  shop,  next  but  one  to  a  ware- 
house, took  fire,  and  after  the  fire  had  been  apparently  extinguished 
the  owner  of  the  warehouse  and  of  others  at  a  distance  gave  instruc- 
tions by  an  extraordinary  conveyance  to  insure  the  warehouse  in 
the  vicinity  of  the  fire,  but  not  the  others,  and  it  was  held  a  material 
concealment,  though  fraud  was  negatived.  So  in  Lyon  v.  Gommer. 
Ins.  Co.,'  where  during  the  negotiations  the  insured  expressed  an 
objection  to  insuring  in  the  neighborhood  of  gaming-houses ;  and  it 
was  left  to  the  jury  to  say  whether  the  applicant  should  have  disclosed 
the  fact  of  there  being  such  within  the  property  to  be  insured.  In 
Aitken  v.  Nat.  Ins.  Go.,'  an  insurance  taken  on  a  saw-mill,  without 
disclosing  that  the  building  contained  a  planing-mill,  was  held  a 
material  concealment.  In  Pelzer  Mfg.  Go.  v.  St.  Paul  F.  &  M. 
Ins.  Go.,*  a  failure  of  the  owner  of  the  property,  which  is  proposed 
for  insurance  and  which  is  exposed  to  danger  from  fire  from  a  rail- 
way, to  state  that  he  had  released  the  railway  company,  was  held  a 
question  for  the  jury. 

539.  It  is  the  duty  of  the  insured  not  only  to  communicate  to  the 
underwriter  articles  of  intelligence  which  may  afiect  his  choice  as 
to  whether  he  will  insure  at  all,  and  as  to  the  premium  at  which  he 
will  insure,  but  likewise  all  rumors  and  reports  which  may  tend  to 
enhance  the  magnitude  of  the  risk.^  Thus,  the  failure  to  commu- 
nicate an  anonymous  letter  containing  intelligence  as  to  loss  of  a 
ship  is  concealment.*  And  so  also  the  failure  in  merchants,  who  are 
insuring  for  their  security  goods  of  a  customer  under  his  control, 
to  state  that  the  customer  was  fraudulently  making  away  with  his 
property.^  So  it  has  been  held  that  the  insured  should  disclose 
rumors  of  arson  which  have  induced  him  to  insure  a  building.'    But 

'  t>  Taunt.  338.  <  Leigh  c;.  Adams,  25  L.  T.  n.  s.  566. 

«  2  Rob.  (La.)  266.  ^  Rawls  v,  Amer.  Mut.  L.  Ins.  Co.,  27 

»  1  L.  N.  (Can.)  631.     See  the  rule  N.  Y.  282. 

laid  down  in  Wilson  r.  State  Ins.  Co.,  *  See  Walden  i'.  La.  Ins.  Co.,  12  La. 

7  L.  Can.  J.  223.  1^^-     ®"^  ^^^  Clark  v,  Hamilton  Mat. 

*  41  Fed.  R.  271  (D.  S.  C).  I"8-  Co.,  9  Gray  (Mass.),  148. 

»    Durrell  v,  Bederly,  1  Holt,  N.  P. 
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these  rumors  should  be  such  as  would  influence  an  ordinarily  pru- 
dent man.  For  example,  a  mere  idle  threat  made  during  the 
progress  of  an  election,  several  months  before  the  issue  of  the 
policy,  to  burn  the  insured's  building,  to  which  nobody  paid  any 
attention,  and  which  was  unconnected  with  the  loss,  need  not  be 
disclosed.'  Nor  need  the  insured  disclose  mere  idle  gossip.*  Nor 
need  the  fact  that  the  insured  is  decidedly  unpopular  or  obnoxious 
in  the  neighborhood  be  disclosed.'  Repeated  fires  at  similar 
buildings  belonging  to  the  owner,  coupled  with  the  fact  that  a 
company  therefore  had  declined  to  insure,  should  obviously  be  dis- 
closed on  a  subsequent  proposal.^  But  it  has  been  held  that  a  local 
usage  is  not  admissible  to  show  a  custom  to  communicate  the  fact  of 
a  recent  fire  on  the  building  before  the  risk  was  taken.'  It  is  hard 
to  state  with  precision  what  would  be  a  sufficient  disclosure  of  arson. 
Probably  a  general  disclosure  of  the  facts  without  a  minute  elabora- 
tion of  the  specific  number  of  the  fires  would  be  enough.*  Where 
the  applicant  is  required  by  the  insurer  to  state  whether  he  is  in 
apprehension  of  incendiarism,  a  fortiori  is  he  bound  to  a  full  dis- 
closure V  In  Greet  v.  Citizens'  Ins.  Co.,*  where  the  questions  in 
the  application  were :  "  Have  you  any  reason  to  believe  that  your 
property  is  in  danger  from  incendiarism  ?"  and  "  Have  you  any  reason 
to  suppose  that  your  property  is  in  danger,  etc.  ?"  and  it  appeared 
that  the  property  proposed  had  been  burnt  a  few  months  back  by  a 
fire  originating  from  an  unknown  cause  ;  that  the  applicant  had 
been  threatened  by  an  intemperate  man,  to  whose  threats,  however, 
no  one  paid  any  attention ;  that  an  anonymous  letter  threatening  to 
bum  the  property  had  been  received  ;  that  persons,  supposed  to  be 
trampers,  had  been  seen  about  the  premises ;  and  that  the  applicant 
had  warned  the  watchman  to  be  careful,  and  mentioned  to  him  the 
letter :  it  was  held  the  answer  of  the  applicant,  "  No,"  to  the  above 

*  Kelly  V.  Hochelflga  Mut.  F.  Ins.  Co..        *  Beebe  v.  Hart.  Co.  Mat.  F.  Ins.  Co., 
3  L.  N.  (Can.)  63.  25  Conn.  51. 

«  MoBride  v.  Republic  F.  Ins.  Co.,  30  »  N.  A.   P.  Ins.  Co.  r.  Throop,  22 

Wis.  562.  Mich.  146 ;  Whittle  t^.  Farmville  Ins. 

*  Keith  V.  Globe  Ins.  Co.,  52  111.  518.  Etc.,  Co.,  3  Hughes,  421  (D.  S.  C.)  ; 

*  Minogue  v.  Quebec  F.  Assur.  Co.,  Campbell  v.  Victoria  Mut.  Ins.  Co.,  4  L. 
1  Montreal  S.  C.  (Can.)  417.  N.  Can.  SO ;  Herbert  v.  Mercant.  F.  Ins. 

<  Hart.  Protec.  Ins.  Co.  r.  Harmer,  2    Co.,  43  U.  C.  Q.  B.  384. 
Oh.  St.  452.  »  5   Ont.  Ap.  596,  overruling  s.  c. 

27  Grant,  Ch.  (Can.)  121. 
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questions  was  unfair.     The  question  of  the  materiality  is  for  the 

540.  In  Ross  v.  Bradshaw,*  Lord  Mansfield  is  reported  to  have 
said,  '^  where  an  insurance  is  upon  a  representation,  every  material 
circumstance  should  be  mentioned  ;  such  as  age,  way  of  life,  etc. 
But  where  there  is  a  warranty,  then  nothing  need  be  told ;  but  it 
must,  in  general,  be  proved,  if  litigated,  that  the  life  was  in  fact  a 
good  life.  The  only  question  is,  whether  he  was  in  a  reasonably 
good  state  of  health,  and  such  a  life  as  ought  to  be  insured  on  com- 
mon terms."  And  it  has  been  subsequently  asserted  that  no  in- 
nocent misrepresentation  or  concealment  by  the  insured  will  avoid 
where  there  is  a  warranty  or  condition,  for  the  thing  warranted  is  at 
the  risk  of  the  insured,  and  representations  or  disclosures  might 
only  weaken  its  effect.'  And  where  there  is  no  warranty  it  has 
been  held  that  the  insured  need  only  answer  the  specific  questions 
in  the  application,  but  that  he  need  not  disclose  what  is  not  asked, 
though  it  may  be  material.^  It  has  also  been  held  that  where  the 
insurer  simply  issues  a  policy  without  desiring  any  information,  the 
presumption  is  that  he  has  waived  any  desire  to  know  about  material 
facts,  and  relied  upon  his  own  knowledge  in  the  matter.'  The 
suggestion  may,  however,  be  made  in  such  a  case,  as  to  how  far  a 
non-disclosure  would  be  held  unimportant,  if  there  were  peculiar 
circumstances  of  risk  attendant  upon  the  thing  proposed  for  in- 
surance, as,  for  example,  where  a  building  is  heated,  or  lighted,  or 
a  trade  is  carried  on  in  it  in  a  peculiarly  dangerous  manner.'  When 
the  insured's  answers  are  ambiguous,  or  not  sufficiently  full,  whether 
representations  or  warranties,  the  insurer  should  require  them  to  be 
made  more  specific,  for  if  he  issue  a  policy  thereon  without,  he 
cannot  afterwards -complain  of  the  want  of  fulness  or  ambiguity.^ 


*  N.   A.  F.  Ina.   Co.  v.  Throop,  22 
Mich.  146. 

«  1  Wm.  Black,  312,  more  fully  re- 
ported in  Marshall  on  Insurance,  770 
(Ed.  1S08)  ;  Park  on  Insurauce,  649. 
^ee  also  Bolkley  v,  Protec.  ins.  Co.,  2 
Paine,  82  (D.  Conn.)  ;  DeWolf  v.  N.  Y.. 
Firemen's  Ins.  Co.,  20  John.  (N.  Y.) 
214. 

*  Walden  r.  N.  Y.    Firemen's    Ins. 
Co.,  12  John.  (N.  Y.)  128. 

*  Boggs  r.   Amer.  Ins.  Co.,  36  Mo. 


63 ;  Gates  v.  Madison  Co.  Mut.  Ins. 
Co.,  5  N.  Y.  468  ;  Rawls  v.  Amer.  Mut. 
L.  Ids.  Co.,  27  N.  Y.  282. 

'  Clark  D,  Maes.  Ins.  Co.,  8  How.  248. 

^  See  remarks  of  the  Court  in  Clark 
r.  Mass.  Ins.  Co.,  supra, 

7  Penn  Mut.  L.  Ins.  Co.  i;.  Wiler,  100 
Ind.  92 ;  Dilleber  v.  Home  L.  Ins.  Co., 
69  N.  Y.  256  ;  Lebanon  Mut.  Ins.  Co. 
V.  Kepler,  106  Pa.  St.  28;  Niooll  v. 
Am.  Ins.  Co.,  3  W.  &  M.  529  (D.  R.  1.). 
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And  if  the  insurer  issue  a  policy  with  the  knowledge  that  a  question 
propounded  has  not  been  answered,  this  waives  the  obligation  to 
answer.^  For,  as  was  stated  by  Lord  Mansfield  in  the  well-known 
case  of  Carter  v.  Boehm,*  "  the  insured  need  not  mention  what  the 
underwriter  waives  being  informed  of." 

541.  Nor  need  the  insured  mention  what  the  underwriter  ought 
to  know.'  Thus,  the  insurer  is  supposed  to  know  facts  of  universal 
notoriety  in  the  commercial  world  existing  at  the  issue  of  the  policy 
and  appertaining  to  the  risk,^  or  public  transactions,  and  the  courses 
of  nature  and  trade. ^  But  though  a  fact  was  at  one  time  of  com- 
mon notoriety,  as,  for  example,  the  fact  that  during  the  late  Civil 
War  in  the  United  States  the  Confederate  steam  cruiser  "  The 
Georgia"  was  dismantled  and  sold  in  England  as  a  trader,  yet,  if 
that  fact  is  not  present  in  the  mind  of  the  English  underwriter,  when 
he  subsequently  makes  the  insurance  on  the  same  vessel  under  the 
name  of  the  "  S.  S.  Georgia,"  as  an  English  trader,  he  would  not 
be  liable  on  a  capture  of  the  vessel  by  a  United  States  vessel  of 
war.*  It  was  formerly  ruled  in  England,  or  at  least  left  to  the  jury 
to  say,  whether  a  circumstance  of  intelligence,  inserted  in  Lloyd's 
lists,  need  be  communicated  to  the  underwriter.^  And  in  Massa- 
chusetts, it  was  said  that  although  the  officers  of  an  insurance  com- 
pany may  not,  under  all  circumstances,  be  presumed  to  be  acquainted 
with  all  the  intelligence  contained  in  the  newspapers  taken  at  their 
office,  yet  the  general  presumption  is  that  they  will  examine  with 
some  care  the  items  of  marine  intelligence,  especially  in  relation  to 
vessels  belonging  to  their  own  port.'  And  quere  in  Scotland.*  Such 
a  rule  would,  however,  impose  a  great  burden  on  the  underwriter, 
and  in  Morrison  v.  Univ.  M.  Ins.  Co.,*®  where  the  information,  not 
disclosed  by  the  broker,  had  appeared  in  Lloyd's  list,  which  is  a 

1  Liberty  Hall  AB8*n  v.  Hoiisatonic  '  Hartshorne  v.  Un.  Mat.  Ins.  Co., 

Mnt.  F.  Ins.  Co.,  7  Gray  (Mass.),  261  ;  36  N.  Y.   172;    Kohne  v.  Ins.  Co.,   1 

Amer.  L.  Ins.  Co.  v,  Makone,  56  Miss.  Wash.  158  (D.  Pa.). 

180  ;  Carson  v.  Jersey  City  Ins.  Co.,  ^  Bates  u,  Hewitt,  L.  R.  2  Q.  B.  595. 

43  N.  J.  L.  300  ;  LoriHard  F.  Ins.  Co.  r.  '  Friere  v.  Woodhoase,  1  Holt,  N,  P. 

McCulloch,  21  Oh.  St.  176;  Armenia  572;  Foley  r.  Tabor,  2  F.  &  F.  663. 

Ins.  Co.  V.  Paul,  91  Pa.  St.  520.       ,  «  Green  v,  Merch.  lus.  Co.,  10  Pick. 

«  3  Burr.  1009.  (Mass.)  402. 

»  Carter  v.  Boehm,  3  Burr.  1909.  "  Symers  r.  Glasgow  M.  Ins.  Co.,  19 

*  Bates  V.  Hewitt,  L.  R.  2  Q.  B.  595  ;  Sc.  Jnr.  49. 

Md.  &  Phoenix  Ins.  Co.  v.  Batharst,  5  ^o  L.  R.  8  Bxch.  40. 
G.  &  J.  159. 
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daily  newspaper  containing  hundreds  of  entries  relating  to  shipping 
in  all  parts  of  the  world,  and  circulating  among  ship-owners,  under- 
writers, and  insurance  brokers,  the  insurers  being  in  point  of  fact 
subscribers  to  it,  it  was  held  that  this  did  not  entitle  the  broker  to 
assume  that  the  underwriter  had  a  knowledge  of  the  facts  therein 
stated.  It  had  been  ruled  that  the  mere  knowledge  of  the  under- 
writer will  not  excuse  concealment,  unless  it  was  as  full  as  the  insured 
was  bound  to  communicate.'  And  a  second  underwriter,  where  there 
are  several  policies,  is  not  to  be  charged  with  the  communication  by 
the  insured  to  the  first  one.'  The  insurer  is  also  presumed  to  know 
the  usual  dangers  and  incidents  to  which  the  subject  proposed  for 
insurance  is  exposed.'  It  has  been  held  that  the  opinion  of  experts 
as  to  the  materiality  of  a  concealed  fact,  and  how  the  insurers 
would  be  affected  by  it,  are  inadmissible.^ 

542.  An  agent  of  the  insured  taking  out  a  policy  is  bound  to  disclose 
ail  he  knows  which  is  material.^  And  the  same  rule  is  applicable  in 
policies  taken  by  one  "  for  whom  it  may  concern."*  And  the  agent's 
concealment  will  affect  his  principal,  though  the  latter  be  ignorant 
of  it.^  As  insurances  are  very  commonly  procured  through  the 
agency  of  brokers,  who  sometimes  unite  the  character  of  under  agents 
of  the  insurer,  it  is  not  always  clear  whether  such  intermediary  is 
the  agent  of  the  insured  or  of  the  insurer.  Where  a  broker,  or 
solicitor  for  insurance,  who  is  not  in  the  employ  of  the  insurer, 
receives  from  the  insured  an  application,  and  is  thus  clothed  with  an 
indicium  of  authority  from  the  insured,  he  will  be  regarded  as  the 
latter's  agent,  whether  he  presents  the  proposal  in  person  to  the  in- 
surer or  mediately  through  another.*  And  even  where  the  broker  got 


1  Snn  Mut.  Ids.  Co.  v.  Ocean  Ins. 
Co.,  107  U.  8.  485. 

'  Robertson  v,  Majori banks,  2  Star- 
kie,  N.  P.  575 ;  Foley  v.  Tabor,  2  F.  & 
F.  663. 

*  Sims  r.  State  Ins.  Co.,  47  Mo.  54. 

«  Durrell  v.  Bederley,  1  Holt,  N.  P. 
283.  See  Hart.  Protec.  Ins.  Co.  r. 
Harmer,  2  0b.  St.  452;  Quin  v.  Nat. 
AsRur.  Co.  IJ.  &  Car.  {It.)  317. 

«  Fitzherbert  r.  Mather,  1  T.  R.  12 ; 
Edwards  v.  Footner,  1  Camp.  530 ;  Bain 
V.  Case,  3  C.  &  P.  496 ;  Armour  v.  Trans- 
atlantic F.  Ins.  Co.,  90  N.  Y.  450  ;  Car- 


penter p.  Amer.  lus.  Co.,  1  Storj,  57 
(D.  R.  I.). 

*  See  AugQsta  Ins.,  Etc.,  Co.  v,  Ab- 
bott, 12  Md.  348;  Clement  i;.  Phoenix 
Ins.  Co.,  6  Blatch.  481  (S.  D.  N.  Y.) ; 
Buck  V,  Chesapeake  Ins.  Co.,  1  Pet.  151. 

^  Armour  v.  Transatlantic  F.  Ins. 
Co.,  90  N.  Y.  450. 

*  See  Liberty  Hall  Ass*n  v.  Hoiisa- 
tonic  Mut.  F.  Ins.  Co.,  7  Gray  (Mass.), 
261 ;  Armour  v.  Transatlantic  F.  Ins. 
Co.,  90  N.  Y.  450;  Carpenter  v.  Amer. 
Ins.  Co.,  1  Story,  57  (D.  R.  I.). 
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a  commission  for  each  policy  he  brought  to  the  insurer,  but  was  other- 
wise the  agent  of  the  insured,  this  fact  would  not  aflfect  the  question 
of  agency.^     Though  perhaps  the  possession  of  a  blank  policy  bj 
one  assuming  to  act  for  the  insurer  company  mig^ht  raise  the   pre- 
sumption that  he  was  in  fact  the  latter's  agent.*     If  the  policy  is 
deposited  by  its  owner  after  its  issue  with  the  insurer's  agent  for 
safe  keeping,  it  has  been  held  that  the  agent's  subsequent  misstate- 
ment was  not  ground  for  reformation  on  the  part  of  the  insu  red,  as 
the  agent  had  become  that  of  the  insured.* 

543.  An  express  warranty  is  the  assertion  of  a  fact  or  the  under- 
taking to  do  an  act,  in  the  contract,  upon  the  literal  accuracy  or  per- 
formance of  which  the  validity  of  the  contract  depends.*  If  ^^  *^ 
precedent  and  unperformed,  the  insurance  does  not  attach ;  if  subse- 
quent and  unperformed,  it  terminates  it.*  No  special  form  of  words 
is  necessary  to  constitute  a  warranty,  and  the  word  warraat   need 

1  Penniston  p.  L.  Ins.  Co.,  4  Bull.  52N.  J.  L.455;  Jennings  r.  Cli««»»«® 

(Oh.)  935.  Co.  Mut.  Ins.  Co.,  2  Den.  (N-  Y.)  ^^' 

*  Fame   Ins.   Co.  v.  Mann,  4  Brad.  Snyder  v.  Farmers'  Ins.  Co.,  1^  We^ 
(111.)  485;   Fame  Ins.  Co.  w.  Thomas,  (N.  Y.)92;  Duncan  ».  Sun  F-  los- ^^'^ 
10  lb.  545.  6  lb.  488 ;  Bnrrilt  ».  Saratoga  Co-  ^"*- 

»  Harrison  v,  Hartford  F.  Ins.  Co.,  F.  Ins.  Co.,  5  Hill  (N.  Y.),  iS®  •  ^^' 

30  Fed.  R.  862  (E.  D.  Mo.).  ley  v.  JEtua  Ins.  Co.,  30  N-    ^'  ^^  ' 

*  De  Hahn  v.  Hartley,  1  T.  R.  343,  HIgbie  v.  Guardian  Mut.   L.    I"®'  ^'' 
2  lb.  186;   Thomson  ».  Weems,  9  Ap.  53  N.  Y.  603;    Edington  r.  iCS*-***    "^' 
Cas.    671;    Quin   p.  Nat.   Assur.  Co.,  Co.,  100  lb.  686 ;    Pierce  ».  Ht>»P*'j®  ^* 
1  J.  &  Car.  316  (Ir.) ;    Borthwick  w.  Ins.  Co.,  62  Barb.  (N.  Y.)  036  ;  ^'' 
Langmuir,  15  C.  S.  C.  (Ist  Her.)  1306  ;  win  v.  Star  F.  Ins.  Co.,  7  Hui»-   ^^  J^  i 
Ala.  Gold  L.  Ins.  Co.  v,  Johnston,  80  659;  Foot  ».  -^tna  L.  Ins.  Co-»  ^     * . 
Ala.  467  ;  Wood  v,  Hartford  F.  Ins.  Co.,  (N.  Y.),  285  ;  Bancroft  r.  Hoik»«'  ^^^j^ 
13  Conn.  533  ;    Gleudale  Woollen  Co.  Ass'n,  22  J.  &  S.  (N.  Y.)   33:2  ;     ^"g"* 
V.  Protec.  Ins.  Co.,  21  lb.  19  ;  Commw.  Mut.  L.  Ins.  Co.  v.  Pyle,  4^    ^  **  ^ 
Ins.  Co.  p.  Monninger,  18   Ind.  352;  19;  Frisbie  r.  Fayette  Mut.  I  o^'       ^T. 
Mut.  Benef.  L.  Ins.   Co.   v.  Cannon.  48  Pa.  St.  325;  United  Brethren  S^**   '    .. 
lb.  264;  Willoutts  v.  Northwest  Mut.  Soc.  v,  Klnter,  12  W.  N.  C.  C*'*'^*^^,' 
L.  Ins.  Co.,  81  lb.  300 ;  Cit.  Ins.  Co.  v.  E.  Tex.  F.  Ins.  Co.  u.  Brown,    ^^    .    ' 
Hoffman,  128  Ind.  370;   Wilkinson  v.  631;  West  Rockingham  Mut-     ^'  ^. 
Conn.  Mut.  L.  Ins.  Co.,  30  Iowa,  119  ;  Co.   v.   Sheets,   26    Grat.    (V*-^       .J 
Miller  r.  Mut.  Benef.   L.  Ins.  Co.,  31  Eddy   St.    Iron   Foundry  p.  ^^'^^p  r. 
Iowa,  216  ;  Galbrailh  ».  Arlington  Mut.  Stock,  Etc.,  Ins.  Co.,  1  Cliff.  SOO  v    * 
L.  Ins.  Co.,  12  Bush  (Ky.),  29  ;  Wil-  I.)  ;  Davey  p.  iEtna  L  Ins.Co.ir  ^  ^^ 
liams  p.  New  Eng.  Mut.  F.  Ins.  Co.,  31  R.  482  (D.  N.  J.).  See  also  H»^*^'^3 
Me.  219 ;  Co-op.  L.  Ass'n  p.  Leflore,  63  Internat.  L.  Ass'n  Soc.,  8  L.  C.  1^'       043 
Miss.  1 ;  Tesson  p.  Atlan.  Mut.  Ins.Co.,        '  De  Hahn  p.  Hartley,  1  T-    "* 

40  Mo.  33 ;  Vivar  p.  Knights  of  Pythias,     2  lb.  186. 
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not  be  used,  bat  words  of  affirmation  or  undertaking  relating  to  the 
risk,  and  affecting  its  character  or  extent,  upon  which  it  is  inferred 
the  insurer  contracts,  will  be  sufficient  to  constitute  a  warranty.^ 
When  the  contract  is  in  writing,  as  is  usual,  the  warranty  must 
appear  in  the  policy,  or  some  paper  which  is,  in  suitable  language, 
made  a  part  of  it.'  And  a  policy  under  seal  or  deed  poll  may 
make  the  stipulations,  in  a  paper  not  under  seal,  warranties.' 
It  does  not  follow  that  all  stipulations  on  the  face  of  the  policy 
are  necessarily  warranties.^  Though  it  has  been  said  they  are  so 
prima  facie. ^ 

544.  A  warranty  need  not  be  contained  in  the  body  of  the  policy, 
but  it  is  sufficient  if  it  appear  on  the  face  or  margin.*  But  state- 
ments dehors  the  policy,  unless  specially  made  part  of  it  by  appro- 
priate language,  are  only  representations.^  Thus  an  accompanying 
memorandum,  not  inserted  in,  nor  annexed  to,  the  policy  was  held 
not^to  control  the  contract.*    Neither  does  a  detached  memorandum 

1  Seybert  v.  ^tna  L.  Ids.  Co.,  4  Lux.  Kenyon  v.  Berthon,  1  Dough.  12,  n  ; 

Leg.  Reg.   (Pa.)  219;  Tex.  Banking  &  Poller   v,   Olover,    12   Bast,    123;    De 

Ins.  Co.  V,  Stone,  49  Tex.  4 ;  Redman  Hahn  v.  Hartley,   1  T.   R.   343 ;  2  lb. 

r.    Hartf.   F.    Ins.   Co.,   47    Wis.   89;  186;  McLaughlin  v.  Atlantic  Mat.  Ins. 

<'o-op.  L.  Ass'n  V.  Leflore,  53  Misa.  1.  Co.,  57  Me.   170 ;  Jefferson  Ins.  Co.  v, 

<  See  MacDonald  r.  Law  Un.  Ins.  Cotheal,  7  Wend.  (N.  Y.)  72:  Patch 
Co.,  L.  R.  9  Q.  B.  328;  Miit.  Ben.  L.  i;.  Phosnix  Mut.  L.  Ins.  Co.,  44  Vt. 
Ins.  Co.  V.  Robertson,  59  III.  123 ;  Mat.  481. 

Benef.  L.  Ins.  Co.  v.  Miller,  39  Ind.        ^  Mut.  Ben.  L.  Ins.  Co.  v.  Robertson, 

475 ;  Farmers*  &  Drovers'  Ins.  Co.  v.  59  111.  123 ;  Miller  v.   tint.  Benef.  L. 

Curry,    13    Bush   (Ky.),   312;  Ky.   &  Ins.  Co.,   31   Iowa,  216;  Williams   r. 

Ijouidville  Mut.  Ins.  Co.  t7.  Southard,  8  New   Eng.   Mut.  F.    Ins.   Co.,  31   Me. 

B.  Mon.  (Ky.)  634 ;  Co-op.  L.  Ass'n  p.  219 ;  Campbell  v.  New   Bug.   Mut.  L. 

Leflore,   53  Miss.  1 ;  Duncan  v.  Sun  F.  Ins.  Co.,  98  Mass.  381 ;  Ring  r.  Pboe- 

Jns.  Co.,  6  Wend.  (N.  Y.)  488.  nix  Assur.  Co,,   145  Mass.  426  ;  Price 

*  Daniel  v.  Hudsou  River  F.  Ins.  v.  Phoenix  Mat.  L.  Ins.  Co.,  17  Minn. 
<"o.,  12  Cash.  (Mass.)  p.  423.  497  ;  Planters*   Ins.  Co.   v.  Myers,  65 

*  Campbell  v.  New  Kng.  Mut.  L.  Ins.  Miss.  479  ;  Boardman  v.  N.  U.  Mut.  F. 
(*o.,  98  Mass.  381 ;  Planters*  Ins.  Co.  Ins.  Co.,  20  N.  H.  551  ;  Jefferson  Ins. 
r.  Myers,  55  Miss.  479;  Boardman  Co.  t;.  Cotheal,  7  Wend.  (N.  Y.)  72; 
r.  N.  H.  Mat.  F.  Ins.  Co.,  20  N.  H.  Callaghan  r.  Atlantic  Ins.  Co.,  1  Bd. 
.V)].  Ch.  (N.  Y.)  64 ;  Owens  r.  Holland  Pnr- 

*  Planters*  Ins.  Co.  v,  Myera,  55  chase  Ins.  Co.,  56  N.  Y.  565  ;  Burritt 
Miss.  479  ;  correcting  the  broader  Ian-  v.  Saratoga  Co.  Mut.  F.  Ins.  Co.  5  Hill 
guage  used  in  Co-op.  L.  Ass' n  t;.  Leflore,  (N.  Y.),  188:  Pierce  v.  Empire  Ins. 
53  Misa.  1.  Co.,  62  Barb.  (N.  Y.)  636. 

<  B«an  V.  Stnpart,    1    Dough.    11 :        "  Higginson  v.  Dall,  13  Mass.  96. 
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folded  up  with  the  policy.*  Nor  a  memorandum  wafered  to  the 
policy.* 

545.  What  language  is  sufficient  to  make  a  paper  a  part  of  the 
policy  is  not  easy  to  define.  Obviously  where  the  insurer's  charter 
and  by-laws  are  referred  to  and  made  a  part  of  the  contract,  their 
language  has  the  same  effect  as  if  inserted  in  the  policy .• 

Where  conditions  annexed  to  the  policy  are  referred  to  aod 
made  a  part  of  it  no  question  can  arise.*  In  Jefferson  v.  Cotheal,*  it 
was  stated  that  the  same  degree  of  strictness  which  is  required  to 
make  the  application  a  part  of  the  policy,  is  not  necessary  with  respect 
to  annexed  conditions,  but  that  where  the  policy  is  accepted  in  refer- 
ence to  them  they  become  a  part  of  it.  And  in  Kensington  Nat.  Bk. 
V.  Yerkes,*  the  reference  that  payment  was  to  be  made  **  in  con- 
formity to  the  conditions  annexed"  was  held  a  warranty.  In  cer- 
tain Courts  there  are  dicta  that  conditions  annexed  to  the  policji 
even  if  not  referred  to  at  all,  are  to  be  considered  as  a  part  of  the 
policy,  at  least  primdfade!^  But  in  Mut.  Ins.  Co.  t^  Rowland,* 
an  indorsement  on  the  back  of  the  policy  not  therein  referred  to, 
was  held  not  to  bind.  In  Richards  v.  Protec.  Ins.  Co.,*  the  refer- 
ence was  "  this  policy  is  made  and  accepted  in  reference  to  the 
conditions  hereto  annexed,  which  are  to  be  used  and  resorted  to  in 
order  to  explain  the  rights  and  obligations  of  the  parties  hereto  in 
all  cases  not  herein  provided  for,"  and  the  conditions  divided  the 
risks  into  several  classes,  as  more  or  less  hazardous,  and  it  was  held 


1  Pawson  i;.  Ewer,  1  Doagh.  13,  n  ; 
Ky.  &  Loaisville  Mut.  Ins.  Co.  v,  Soath- 
ard,  8  B.  Mon.  (Ky.)  634. 

Mb.  ;  Goddard  r.  E.  Tex.  F.  Ins. 
Co.,  67  Tex.  69. 

'  Amer.  Ins.  Co.  t*.  Ilenley,  60  lud. 
515  ;  Tebbettfl  v.  Hamilton  Mut.  Ins. 
Co.,  1  Allen  (Mans.),  305  ;  Marshall  v. 
Columbian  Mut.  F.  Ins.  Co.,  27  N.  H. 
157 ;  Mut  F.  Ins.  Co.  v.  Coatesville 
Shoe  Factory,  80  Pa.  St.  407  ;  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Leavy,  136 
Pa.  St.  500.  See  City  F.  Ins.  Co.  i;. 
Carrugie,  41  6a.  660. 

^  Dewees  u.  Man  hat.  Ins.  Co.,  34  N. 
J.  L.  244 ;  Jennings  v.  Ciieuan^o  Co. 
Mut.  Ins.  Co.,  2  Den.  (N.Y.)  75  ;  N.  Y. 
Cent.  Ins.  Co.  v,  Nat.  Protec.  Ins.  Co., 
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20  Barb.  (N.  Y.)  468.  See  FitigeraM 
Mut.  Relief  Soc,  17  Dut.  (Can.)3:«: 
Venner  r.  Sun  L.  Ins.  Co.,  17  I^* 
394. 

6  7  Wend.  (N.  Y.)  72. 

e  86  Pa.  St.  227. 

'  See  Rafel  p.  Nashville  M.  &  F.  Ins- 
Co.,  7  La.  An.  244 ;  Snyder  r.  Farmers' 
Ins.,  Etc.,  Co.,  13  Wend.  (N.Y.)  9*-: 
Roberts  p.  Chenango  Co.  Mut.  Ins.  Co.,  3 
Hill  (N.  Y.),501  ;  Murdock  r. Chenango 
Co.  Mut.  Ins.  Co.,  2  N.  Y.  210:  Jul* 
V.  Brooklyn  F.  Ins.  C,  28  Barb.  (NY) 
412 ;  Fire  Ass'n  p.  Williamson,  26  P«. 
St.  196;  De  Silver  r.  Stale  Mat.  !«!*• 
Co.,  38  lb.  130. 

8  66  Md.  236. 

s  30  Me.  273. 
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that  a  statement  by  the  insured  that  the  subject  belonged  to  one 
class  was  a  warranty.  In  Massachusetts,  in  Daniels  v,  Hudson 
River  F.  Ins.  Co.,*  however,  where  the  annexed  conditions  were 
referred  to  as  in  the  preceding  case,  and  one  of  them  provided  that 
if  the  insured  shall  make  any  representations  or  concealment,  etc., 
mentioning  a  case  which  tended  to  increase  the  risk,  there  should  be 
a  forfeiture,  it  was  held  that  the  statements  in  the  conditions  were 
to  be  regarded  as  in  a  collateral  document,  and  not  warranties.  la 
Lee  V,  Howard  F.  Ins.  Co.,*  the  policy  stipulated  for  a  forfeiture  if 
the  building  insured  be  used  for  a  trade  denominated  '^  hazardous, 
etc./'  or  specified  on  the  memorandum  of  special  rates,  in  the  terms 
and  conditions  annexed,  etc.,  and  further  provided  that  the  policy 
was  accepted  in  reference  to  the  annexed  conditions,  which  were 
to  be  U3ed  and  resorted  to  to  explain  the  rights  of  the  parties  not 
otherwise  provided  for.  One  of  them  forfeited  the  policy  for  an 
increase  of  risk  or  a  more  hazardous  use  within  the  control  of  the 
insured,  and  a  memorandum  annexed  of  several  classes  of  hazards 
inter  alia  demanded  an  extra  rate  for  "  special  hazards."  The 
premises  were  put  to  a  use  specified  in  the  memorandum  of  special 
rates,  and  it  was  held  an  avoidance  of  the  policy.  For  it  violated  the 
terms  of  the  annexed  memorandum  ;  and  as  the  annexed  conditions 
were  only  to  be  used  to  explain  the  rights  of  the  parties  not  other- 
wise provided  for,.they  did  not  apply  in  this  case,  and,  therefore,  evi- 
dence to  show  the  use  did  not  increase  the  risk  was  inadmissible. 

546.  In  order  to  make  the  application  part  of  the  policy,  or  the 
truthfulness  of  its  statements  warranted,  it  must  be  referred  to  in 
the  policy  for  that  purpose  ;^  for  it  is  said  a  stipulation  to  that  effect 
in  the  application  alone  is  not  sufficient.^  And  a  mere  reference  to 
the  application  is  not  suflBcient,  but  the  reference  must  be  in  appro- 
priate language  to  make  the  application  a  part  of  the  policy.'    But, 


1  12  Gush.  (MasA.)  416.  See  Eclipse 
Ins.  Co.  r.  Schoemer,  2  Ciii.  S.  C.  R. 
(Oh.)  474. 

«  3  Gray  (Mass.),  583.  See  also 
Whitemarah  u*  Conway  F.  Iu8.  Co., 
16  lb.  359. 

>  MUler  V.  Mut.  Ben.  L.  Ins.  Co.,  31 
Iowa,  216  ;  Campbell  v.  New  England 
Mat.  L.  Ins.Co.,  98  Mass.  381 ;  Glutting 
r.  Metropolitan  L.  Ins.  Co.,  50  N.  J.  L. 


287 ;  Clemans   r.  Supreme   Assembly, 
131  N.  Y.  485. 

*  Amer.  Pop.  L.  Ins.  Co.  v.  Day,  39 
N.  J.  L.  89  ;  Edington  v.  Mut.  L.  Ins. 
Co.,  67  N.  Y.  185. 

*  Presbyterian  Mut.  Assur.  Fund  r. 
Allen,  106  Ind.  593;  Co-op.  L.  Ass'n 
r.  Leflore,  53  Miss.  1  ;  Amer.  Pop.  L. 
Ins.  Co.  V.  Day,  39  N.  J.  L.  89  ;  Bur- 
ritt  r.  Saratoga  Co.  Mut.  F.  Ins.  Co.,  5 
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though  the  application  becomes  part  of  the  express  contract,  it  does 
not  follow  that  all  of  its  statements  become  warranties,  but  it  de- 
pends on  the  language  of  the  policy  read  in  connection  with  that 
of  the  application,  what  force  the  statements  in  the  application  are 
intended  to  have,  whether  they  are  to  be  regarded  as  warranties,  or  as 
mere  description,  or  perhaps  as  mere  representations.^  It  is  impossi- 
ble to  formulate  a  rule  upon  this  general  subject,  for  the  cases  are 
utterly  irreconcilable,  but  a  few  suggestions  and  illustrations  will 
be  given.'  Where  the  application  in  totidem  verbis  is  made  a  part 
of  the  contract  and  its  statements  warranted,  or  appropriate  lan- 
guage to  that  effect  used,  little  difficulty  can  arise.*    The  applica- 


Hill  (N.  Y.),  188  ;  Jeflferson  Ins.  Co.  v. 
Cotheal,  7  Wend.  (N.  Y.)  72;  Vilas  v. 
N.  Y.  Cent.  Ins.  Co.,  72  N.  Y.  590; 
Mercli.  Ins.  Co.  v.  Dwyer,  1  Pos.  (Tex.) 
441. 

1  See  Anderson  v,  Fitzgerald,  4  H.  L. 

C.  484 ;  MacDonald  v.  Law  Un.  F.  &L. 
Ins.  Co.,  L.  R.  9  Q.  B.  328  ;  Ala.  Gold 
L.  Ins.  Co.  V.  Johnston,  80  Ala.  4(57  ; 
PiKcnix  Ins.  Co.  v.  Benton,  87  Ind. 
132 ;  Mut.  Beuef.  L.  Ins.  Co.  v.  Wise, 
34  Md.  582  ;  Campbell  c.  New  £ng.  Mat. 
L.  Ins.  Co.,  98  Mass.  381  ;  Price  u. 
Phoenix  Mut.  L.  Ins.. Co.,  17  Minn.  497  ; 
Amer.  L.  Ins.  Co.  v.  Day,  39  N.  J.  L. 
89 ;  Owens  v.  Holland  Purchase  Ins. 
Co.,  56  N.  Y.  565  ;  Roach  v,  Ky.  Mut. 
Security  Fund  Co.,  28  S.  C.  431. 

•  See  Glendale  Woolen  Co.  v,  Protec. 
Ins.  Co.,  21  Conn.  19  ;  Uoffeoker  v.  New 
Castle  Co.  Mat.  Ins.  Co.,  5  Hous.  (Del.) 
101 ;  Brown  v.  Mass.  Mut.  L.  Ins.  Co., 
1«  Ins.  L.  J.  208  (N.  H.)  ;  Conover  v. 
Mass.  Mut.  L.  Ins.  Co.,  3  Dill.  217  (W. 

D.  Mo.)  ;  Lee  r.  Guardian  L.  Ins.  Co., 
5  Big.  L.  &  A.  Cas.  18  (D.  Cal.). 

»  Ryan  i?.  World  Mut.  L.  Ins.  Co.,  41 
Conn.  168 ;  Edwards  v.  Farmers'  Ins.  Co. 
74  111.  84 ;  Cox  v,  Mina,  Ins.  Co.,  29  Ind. 
586 ;  Mut.  Benef.  &  Ins.  Co.  i;.  Miller, 
39  ind.  475 ;  Phoenix  Ins.  Co.  v.  Ben- 
ton, 87  Ind.  132;  Farmers  &  Drovers' 
Ins.  Co.  r,  Curry,  13  Bash  (Ky.),  313; 
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Williams  r.  New  £ng.  Mut.  F.  Ins.  Co., 
31  Me.  219  ;  Philbrook  r.  New  Eng.  Mat. 
F.  Ins.  Co.,  37 Me.  137 ;  Tebbetts  v,  Ham- 
ilton Mut.  Ins.  Co.,  1  Allen,  305  ;  Abbott 
v.  Shawmut  Mut.  F.  Ins.  Co.,  3  lb.  213  ; 
Murphy  v.  People's  Equitable  Mut.  F. 
Ins.  Co.,  7  lb.  239  ;  Amer.  Ins.  Co.  v. 
Gill)ert,  27  Mich.  429  ;  State  Ins.  Co.  v. 
Jordan,  24  Neb.  358;  Glutting  v.  Met- 
ropol.  L.  Ins.  Co.,  50  N.  J.  L.  287  ;  Car- 
son V.  Jersey  City  Ins.  Co.,  43  N.  J.  L. 
300 ;  Burritt  v.  Saratoga  Co.  Mut.  F. 
Ins.  Co.,  5  Hill  (N.  Y.),  188 ;  Jennings 
V,  Shenango  Mut.  Ins.  Co.,  2  Den.  (N. 
Y.)  75;  Egan  r.  Mat.  Ins.  0>.,  5  lb. 
326;  Mardock  v,  Chenango  Co.  Hat. 
Ins.  Co.,  2  N.  Y.  210  ;  Ripley  r.  Mlum 
Ins.  Co.,  30  N.Y  136  ;  Le  Roy  v.  Market 
F.Ius.Co.,39N.Y.90;  First  Nat.  Bank 
V,  Ins.  Co.  of  N.  A.,  50  lb.  4C  ;  Cash- 
man  v.  U.  S.  L.  Ins.  Co.,  63  lb.  404; 
Steward  v.  Phoenix  F.  Ins.  Co.,  5  Huu. 
(N.  Y.)  261  ;  Kennedy  l\  St.  Lawrtsnoe 
Co.  Mat.  Ins.  Co.,  10  Barb.  (N.  Y.) 
285  ;  Smith  v.  Empire  Ins.  Co.,  25  lb. 
497  ;  Shoemaker  o.Glen's  Falls  Ins.  Co., 
60  lb.  84 ;  Ritzier  o.  World  Mut.  L.  Ins. 
Co.,  10  J.  &  S.  (N.Y.)  409  ;  Byers  v.  Far- 
mers' Ins.  Co.,  35  Oh.  St.  606;  Aicher 
V,  Metropolitan  L.  Ins.  Co.,  6  W.  N.  C. 
(Pa  )  332 ;  South.  Mat.  Ins.  Co.  r. 
Yates,  28  Grat.  (Va.)  585  ;  Sawyer  r. 
Dodge  Co.  Mat.  Ins.  Co.,  37  Wis.  503 ; 
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lion  need  not,  however,  in  totidetn  verbis^  be  made  a  part  of  the 
policy,  but  other  language  to  the  effect  that  the  application  is 
referred  to  as  the  basis  of  the  contract,  or  that  the  policy  is  issued 
on  the  faith  of  the  statements  contained  in  the  application,  etc.,  have 
been  held  to  make  the  application  part  of  the  express  contract.^  The 
following  cases  illustrate  the  construction  the  Courts  have  put  upon 
the  word  reference  to,  etc. 

547.  In  Sheldon  v.  Hart.  F.  Ins.  Co.,*  in  the  policy  "  reference 
is  had  to  survey  No.  83  on  file  in  the  office  of  the  P.  Co.,"  which 
latter  consisted  of  answers  to  questions,  some  of  which  were  intended 
to  draw  forth  a  minute  description  of  the  premises,  and  others  to 
enable  the  insurers  to  estimate  the  risk :  Held^  the  reference  to  the 
survey  was  for  the  purpose  of  incorporating  all  the  survey  into  the 
policy.  In  Commer.  Ins.  Co.  v.  Moningcr,'  after  the  description  in 
the  policy,  there  occurred  the  words,  "  For  a  more  particular  de- 
scription of  which  see  application  and  survey  No.  37,  on  file  at  the 
A.  office,"  audit  was  stated  that  the  policy  was  accepted  in  refer- 
ence to  the  conditions  annexed  which  were  made  warranties.  In 
the  application  the  property  was  described,  its  estimated  value  and 
location  stated,  and  then  followed  answers  to  minute  questions  in 
reference  to  the  property  and  the  house  in  which  it  was  kept,  which 
answers  were  made  warranties.  The  undersigned  agreed  to  accept 
the  policy  issued  upon  this  application,  "  but  if  any  untrue  answer 
has  been  given  to  the  foregoing  interrogatories,  whereby  the  com- 
pany has  been  deceived  as  to  the  character  of  the  risk,"  the  policy 
was  to  be  void.  Held  that  the  reference  to  the  application  was  not 
such  as  to  make  it  a  part  of  the  policy.  In  Ky.  &  Louisville  Mnt. 
Ins.  Co.  V.  Southward,*  after  the  description  of  the  property  the 
policy  ran,  "  reference  being  had  to  the  application  of  the  said  A., 


Schnmitsch  r.  Amer.  Ins.  Co.,  48  Wis. 
26  ;  Pourdrinier  r.  Hartford  F.  Iii8.  Co., 
15  U.  C.  C.  P.  403. 

'  See  Thomson  v.  Weems,  9  A  p.  Cas. 
671  ;  Kelsey  t?.  Universal  L.  Ins.  Co., 
25  Conn.  225  ;  Mut.  Benef.  L.  Ins.  Co. 
V.  Miller,  39  Ind.  475  ;  Mandego  v. 
C«nteu.  Mut.  L.  Ass'u,  64  Iowa,  134; 
MtlfS  r.  Conn.  Mat.  L.  Ins.  Co.,  'iiOr&y 
(Mass.),  580  ;  Rose  v.  Eagle  L.  &  Health 
Ina.  Co.,  6  Cash.  (Mass.)  42;  Price  v. 


Phoenix  Mut.  L.  Ina.  Co.,  17  Minn.  497 ; 
Gahagan  r.  Un.  Mut.  Ins.  Co.,  43  N.  H. 
176  ;  Wright  v,  Kquit.  L.  Assur.  Soc, 
5  Big.  L.  &  Ac.  C.  401  (N.  Y.)  ;  Holter- 
hoffi'.  Mut.  Benef.  L.  Ins.  Co.,  3  Ainer. 
L.  Rec.  272  (Oh.)  ;  Chiisman  v.  State 
Ins.  Co.,  16  Oreg.  283;  Marshall  t*. 
Times  P.  Ins.  Co.,  4  Allen  (N.  B.),  618. 

«  22  Conn.  235. 

»  18  Ind.  352. 

«  8  B.  Mon.  (Ky.)  634. 
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and  survey  filled  for  a  more  particular  description  and  as  forming  park 
of  this  policy."  Held,  this  was  not  enough  to  make  statements  in 
the  application  warranties.  In  Snyder  v.  Farmers'  Ins.  &  Loan  Co.,* 
the  survey  described  the  building  where  the  property  was,  and  the 
policy  was  issued  describing  the  property  in  the  building  occupied 
by  the  occupant,  "  more  particularly  described  in  the  application 
and  survey  furnished  by  himself,  No.  928,  in  the  office  of  the  in- 
surance company  ;"  and  it  was  held  the  survey  was  only  a  repre- 
sentation or  description,  the  reference  to  it  being  merely  for  identi- 
fication. In  Weed  v.  Schenectady  Ins.  Co.,*  the  policy  made  the 
application  if  referred  to  a  part  of  the  agreement  and  a  warranty, 
and  the  insured  on  the  trial  of  the  suit  against  the  insurer  asked  to 
have  the  policy  corrected  and  conformed  in  a  single  instance  to  the 
application  to  which  it  did  not  refer,  and  it  was  contended  by  the 
insurer  that  this  made  the  application  a  part  of  the  policy.  But  it 
was  held  that  this  defence  could  not  prevail,  as  it  was  not  raised  by 
the  answer  or  an  amendment  to  it,  though  the  Court  was  doubtful 
whether,  in  any  event,  this  defence  would  have  been  sufficient.  In 
City  Ins.  Co.  v.  Bricker,*  a  paper  was  drawn  up  in  lead  pencil, 
which  purported  to  contain  statements  made  by  an  insured  and 
taken  down  by  the  agent  of  the  insurance  company  at  the  office  of 
the  company  at  the  time  the  policy  was  applied  for.  The  applica- 
tion was  signed  by  the  insured,  though  on  its  face  it  was  not  to  the 
insuring  company,  but  drawn  on  the  blank  of  another  company  and 
numbered.  The  policy  made  any  application  part  of  the  policy  and  a 
warranty,  and  referred  to  by  its  number.  Held  that  it  was  not  a  mere 
memorandum  for  the  use  of  the  agent,  but  a  warranty.  In  Lebanon 
Mut.  Ins.  Co.  V.  Losch,^  the  policy  provided  that  the  statements 
were  warranties,  and  that  the  policy  was  accepted  with  reference  to 
the  annexed  conditions  '^  as  well  as  the  application  and  survey, 
which  are  to  be  resorted  to  in  order  to  explain  the  rights  of  the 
parties  in  cases  not  otherwise  provided  for,"  and  it  was  held  that 
the  policy  did  not  in  terms  incorporate  the  application  into  the 
policy  and  that  the  statements  thereof  were,  therefore,  not  war- 
ranties.    In  Hart.  Protec.  Ins.  Co.  v.  Harmer,*  after  a  description 

1  13  Wend.  (N.  Y.)  92  ;  also  16  lb.  »  91  Pa.  St.  488. 

481.     See  also  Delonguemare  f.  Trades-  ^  109  lb.  100. 

men's  Ins.  Co.,  2  Hall  (N.  Y.),589.  »  2 Oh.  St.  452. 

«  7  Lans.  (N,  Y.)  452. 
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of  the  property,  the  policy  stipulated  "  for  a  more  particular  de- 
scription of  said  premiums,  see  survey  No.  74  furnished  by  the 
insured,  which  is  hereby  made  a  part  of  this  policy,"  and  declared 
it  was  made  in  reference  to  the  annexed  conditions  to  be  resorted  to 
to  explain  the  contract,  in  all  cases  not  otherwise  specially  provided 
for.  These  latter  stated  the  application  should  give  a  minute  de- 
scription of  the  character  of  the  building,  that  a  false  one  should 
avoid  a  policy  issued  thereon,  and  that  when  the  policy  was  issued 
on  the  survey  and  description  it  should  be  part  of  the  policy  and  a 
warranty.  Semble,  the  conditions  only  referred  to  the  character  of 
the  buildings,  which  was  a  warranty,  but  that  the  reference  for  a  more 
particular  description  in  the  policy  was  not  sufficient  to  make  all  the 
statements  in  the  application  which  did  not  concern  the  buildings, 
anything  but  representations.  In  Vilas  v,  N.  Y.  Cent.  Ins.  Co.,* 
upon  the  expiration  of  a  policy  in  the  A.  Co.,  the  agent,  through 
whom  the  policy  had  been  obtained,  was  directed  by  letter  to  insure 
the  property  in  a  good  company.  The  old  application,  "  No.  X.," 
was  on  file  with  the  agent,  and  he  used  it  to  obtain  a  policy  which 
required  a  survey,  description,  and  provided  that  certain  representa- 
tions should  make  a  part  of  the  policy  and  a  warranty.  And  after 
a  description  it  was  stated  *^  as  per  application  No.  X."  Held,  the 
only  application  was  the  letter  to  the  agent,  and  the  reference  did 
not  make  the  old  application  a  part  of  the  policy  ;  but  even  if  it 
was,  the  diagram  on  the  back,  showing  the  location,  did  not  purport 
to  be,  nor  was  it  shown  to  have  been,  made  by  the  insured,  and, 
therefore,  he  was  not  bound  by  it.  In  Denny  v.  Conway  Stock  & 
Mut.  F.  Ins.  Co.,'  a  policy  was  "  made  and  accepted  in  reference  to 
the  survey -on  file  at  this  office,"  and  renewed  "  upon  condition  that 
the  application,  upon  which  said  policy  was  originally  predicated 
shall  continue  valid  and  in  full  force."  The  policy  had  been  issued 
upon  an  application,  which  was  a  paper  containing  a  description  of 
the  property  and  certain  representations  and  statements,  and  was 
headed  with  the  name  of  another  insurance  company,  and  signed  by 
its  president,  who  had  delivered  the  application  to  the  defendant 
and  procured  the  original  policy  and  its  renewal.  There  was  no 
other  evidence  that  the  application  was  made  with  the  authority  or 
knowledge  of  the  insured,  and  it  was  not  signed  by  him.     Held,  the 

»  72  N.  Y.  590.  «  13  Gray  (Mass.),  492. 
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insured  was  bound  by  the  "  survey,"  as  that  word  could  legiti- 
mately be  construed,  but  not  by  the  promissory  statements  as  to  the 
precautions  to  be  taken  against  fire,  etc. ;  nor  by  any  of  the  presi- 
dent's representations,  at  the  time  of  procuring  the  renewal,  as  to 
the  amount  of  other  insurance.  Nor  did  the  words  of  the  renewal 
enlarge  those  of  the  policy  when  originally  taken.  In  Albion  Lead 
Works  V.  Williamsburg  F.  Ins.  Co.,^  the  insured,  with  a  plan  in  his 
hand,  asked  for  insurance,  and  described  the  risk  partly  from  the 
plan  and  partly  from  memory.  The  president  of  the  company  told 
him  to  send  a  copy  of  the  plan  and  his  statements  and  he  would 
insure.  A  policy  was  issued  making  '^  the  application,  survey, 
plan,  and  description  referred  to  a  warranty  and  part  of  the  policy,'' 
and  described  the  buildings  ^'  as  per  plan."  Held,  the  words  of 
the  policy  did  not  refer  to  an  oral  application  of  the  plan,  but  the 
intent  was  to  insure  according  to  the  policy ,  and  the  plan  was  re- 
ferred to  only  for  description,  and  was  a  mere  memorandum  of 
the  situation.  In  Lycoming  F.  Ins.  Co.  v,  Jackson,'  the  applica- 
tion was  signed  by  the  initials  of  the  insurance  solicitor,  and  it  did 
not  appear  that  the  insured  ever  heard  of  it.  Held,  not  to  bind  him, 
nor  was  the  receipt  of  the  policy  evidence  that  the  insured  had 
ever  heard  of  it. 

548.  Where  one  accepts  a  policy  of  insurance  in  which  it  is  ex- 
pressly provided  that  the  policy  is  made  and  accepted  upon  and  in 
reference  to  the  application  filed  in  the  ofiice,  he  is  thereby  concluded 
from  denying  that  the  application  is  his,  and  he  cannot  set  up  that 
it  was  made  by  an  agent  employed  by  him  to  procure  insurance 
upon  his  property,  but  without  authority  to  bind  him  by  representa- 
tions in  the  application.' 

549.  Anderson  v.  Fitzgerald,*  arose  upon  the  construction  of  cer- 
tain language  of  applications  which  had  been  made  parts  of  the 
contract ;  and  it  has  been  asserted  that  this  case  introduced  the  rule 
that  a  representation  may  be  made  material  by  contract,  and  yet 
not  be  a  warranty  ;  and  that  therefore  not  a  literal,  but  only  a  sub- 
stantial compliance  is  demanded.  The  proposal  concluded  with 
the  declaration  that  it  was  the  basis  of  the  contract,  and  that  if 
there  should  be  any  fraudulent  concealment  or  untrue  allegations 

»  2  Fed.  479  (D.  Maes.).  »  Draper  v.  Charter  Oak  F.  Ins.  Go., 

>  83   111.   302.      See   also   LeRoy  v,     2  Allen  (Mass.),  569. 
Park  F.  Ins.  Co.,  39  N.  Y.  56.  *  4  H.  L.  C.  484. 

504 


CUAP.  I.]  WARRANTS   AND   REPRESENTATIONS.  [550. 

contained  therein,  or  any  circumstance  material  to  the  insurance 
should  not  have  been  fully  communicated  to  the  company,  or  if  there 
should  have  been  any  fraud  or  misstatement,  the  policy  should  be 
forfeited.  The  policy  mentioned  previous  warranties,  but  the 
subject  in  dispute  was  not  among  them.  It  also  stipulated  that ''  if 
anything  so  warranted  shall  not  be  true,  or  if  any  circumstance 
material  to  this  insurance  shall  not  have  been  truly  stated,  or  shall 
have  been  misrepresented  or  concealed,  or  any  false  statements 
made  to  the  company  in  or  about  the  obtaining  or  effecting  of  this 
insurance,"  there  shall  be  a  forfeiture.  Several  answers  in  the 
proposal  were  untrue  in  fact,  and  it  was  held  that  the  answers  in 
the  application  being  made  material,  it  was  error  in  the  lower  Court 
to  have  left  it  to  the  jury  to  say  whether  they  were  material  or  not, 
the  only  question  for  the  jury  to  decide  being  their  truth.  Parke, 
B.,  said,  ^^  The  question  does  not  appear  to  us  to  turn  upon  the  well- 
known  distinction  between  warranties  and  representations  laid  down 
by  Lord  Mansfield,  nor  upon  the  point  whether  the  declaration  above 
mentioned  was  either  a  part  of  the  contract  binding  between  the  par- 
ties independent  of  the  policy  or  meant  to  be  referred  to  by  it.  The 
proviso  is  clearly  a  part  of  the  express  contract  between  the  parties, 
and  on  the  non-compliance  with  the  condition  stated  in  the  proviso 
the  policy  is  unquestionably  void.  It  is  simply  a  question  of  the 
construction  of  the  proviso  itself."  This  case  simply  decided  that 
when  representations  are  made  material  by  an  express  contract 
their  materiality  cannot  be  questioned,  but  only  their  truth ;  but 
the  Judges  expressly  avoided  deciding  the  question  whether  such 
material  statements  should  be  construed  as  representations  or  condi- 
tions, that  is,  whether  they  must  be  literally  true  or  only  substantially 
so,  whether  they  were  precedent,  or  that  the  insurer  should  have 
the  burden  of  proving  them  false. 

560.  In  Campbell  v.  New  England  Mut.  L.  Ins.  Co.,*  in  the 
application  A.  proposed  to  insure  his  life,  ^'  and  with  that  view  and 
as  the  basis  of  such  insurance,  makes  the  following  statements," 
and  answered  categorically  certain  questions  as  to  certain  diseases, 
and  signed  the  paper,  which  concluded  with  the  statement  that 
"  the  foregoing  are  full,  fair,  and  true  answers  to  the  questions 
proposed."     A  policy  issued  inter  alia^  "  upon  the  following  condi- 

1  98  Mass.  381. 
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tions,"  ''that  if  the  statements  made  by,  or  in  behalf  of,  or  with  the 
knowledge  of,  or  in  the  negotiations  for,  this  contract,  shall  be  found 
in  any  respect  untrue,"  then  this  policy  shall  be  void.  The  trial 
Court  instructed  the  jury  that  if  the  statements  in  the  application 
were  materially  untrue,  the  policy  was  avoided,  but  "that  an  untrue 
statement  innocently  made  in  regard  to  a  latent  disease  of  which 
the  applicant  was  unconscious  would  not  avoid  the  policy,"  and 
declined  to  instruct  the  jury  that  the  truth  of  the  statement  was  a 
condition  precedent,  or  that  the  burden  was  on  the  plaintiff  to  show 
their  truth.  On  appeal,  the  last  instruction  as  to  misrepresenta- 
tions of  a  latent  disease  innocently  made  was  reversed.  And 
the  Court  remarked  that  it  was  inclined  to  hold  at  least,  if  it  did 
not  actually  hold,  that  the  application  was  not  a  part  of  the  con- 
tract, as  not  being  sufficiently  referred  to  in  the  policy ;  as  the 
policy  did  not  refer  to  any  paper,  eo  nomine^  and  the  wording 
applied  to  oral  as  well  as  written  representations,  and  the  fact  that 
the  application  stipulated  that  its  statements  were  to  constitute  the 
basis  of  the  contract,  did  not  change  them  into  warranties,  as  the 
two  papers  could  not  be  construed  together  as  constituting  parts  of 
the  express  contract.  But  even  if  the  application  could  properly 
be  resorted  to  for  aid  in  the  construction,  it  contained  no  agreement 
and  no  words  to  indicate  that  its  statements  were  to  be  taken  as 
warranties,  nor  that  they  were  to  form  part  of  the  contract,  though 
the  word  ''  statements"  was  used  in  both  instruments,  for  the  papers 
generally  by  their  language  seemed  to  indicate  representations 
rather  than  warranties.  And  finally  the  fact  that  the  policy  used 
the  general  word  ''  conditions"  was  immaterial,  as  a  technical  word 
does  not  always  carry  its  legal  consequences.  The  "  statements" 
were  therefore  not  warranties,  nor  precedent,  and  need  only  be 
proven  substantially  true  if  material,  and  the  materiality  was  for 
the  jury.  After  another  verdict  on  a  rule  for  a  new  trial  the 
Court  in  banc  said  that  while  abiding  by  their  former  ruling,  a 
new  point  had  arisen  on  the  second  trial,  which  was  whether  the 
statements  must  be  shown  to  be  material  or  whether  their  truth  only 
was  for  the  jury,  where  the  insured  had  made  them  part  of  the  con- 
tract and  material ;  and  it  was  held  the  answers  were  representations 
made  material  by  the  contract,  but  that  not  being  warranties  they 
need  only  be  substantially  true,  and  Anderson  v,  Fitzgerald'  was 

*  Supra, 
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cited  as  authority  and  with  approval.  Campbell  v.  New  Eng.  Mut. 
L.  Ins.  Go.  case  has  been  cited  with  approval,  and  the  principles  for 
the  last  judgment  followed  in  Price  v.  Phoenix  Mut.  L.  Ins.  Co.,* 
Miller  v,  Mut.  Ben.  L.  Ins.  Co.,*  Amer.  L.  Ins.  Co.  v.  Day,'  Mut. 
Benef.  Popular  L.  Ins.  Co.  v.  Wise.* 

551.  The  principles  laid  down  in  Moulor  v.  Amer.  L.  Ins.  Co.,* 
appear  to  differ  very  materially  in  the  construction  of  the  policy 
clauses  from  most  of  the  above  cases.  In  this  case  the  application 
contained  unqualiBed  answers  to  categorical  questions,  and  it  ''  de- 
clared and  warranted  that  the  above  are  fair  and  true  ....  and 
that  this  application  shall  form  part  of  the  contract  of  insurance, 
and  that  if  there  be  in  any  of  the  answers  herein  made  any  untrue 
or  evasive  statements,  or  any  misrepresentations  or  concealment  of 
facts,  then,"  the  policy  was  to  be  void.  The  policy  recited  that  it 
was  '^  in  consideration  of  the  representations  made  to  them  in  the 
application,"  and  that  ^'  if  the  representations  and  answers  made 
to  this  company  in  the  application  for  this  policy,  upon  the  full 
faith  of  which  it  is  issued,  shall  be  found  to  be  untrue  in  any  re- 
spect, or  that  there  has  been  any  concealment  of  facts,  then"  a  for- 
feiture of  the  policy  took  place.  In  point  of  fact  some  of  the  answers^ 
were  untrue  as  to  certain  diseases.  Held,  the  application  was  part 
of  the  policy,  but  the  answers  were  representations ;  that  the  word 
''  warranted"  in  the  application  was  not  decisive  ;  that  the  phrase- 
ology of  the  clauses  was  obscure  ;  that  if  the  insured  had  acted 
honestly,  his  untrue  answers  would  not  defeat  the  policy,  even 
though  positive  representations,  and  that  the  jury  should  judge  of 
his  intent,  and  the  lower  Court  was  reversed. 

It  has  been  held  that  where  the  policy  makes  "  representations'* 


»  17  Minn.  497. 

2  31  Iowa,  216. 

»  39  N.  J.  L.  89. 

*  34  Md.  582.  See  also  Mut.  Benef. 
L.  Ins.  Co.  V,  Wise,  34  Md.  582  ;  Camp- 
bell V,  New  Eng.  Mnt.  L.  Ins.  Co.,  98 
Mass.  381 ;  McCoy  v.  Metropolitan  L. 
Ins.  Co.,  133  Mass.  82  ;  Price  v.  Phcenix 
Mut.  L.  Ins.  Co.,  17  Minn.  497  :  Co-op. 
Ass'n  (7.  Leflore,  53  Miss.  1  ;  Whitmore 
V,  Supreme  Lodge,  100  Mo.  36  ;  Roach  v. 


Ky.  Mut.  Security  Fund  Co.,  28  S.  C. 
431 ;  Mullin  v.  Vt.  Mnt.  F.  Ins.  Co.,  54 
Yt.  223;  Conever  v,  Mass.  Mut.  L.  Ins. 
Co.,  3  Dill.  217  (W.  D.  Mo.) ;  Lee  v. 
Guardian  L.  Ins.  Co.,  5  Big.  L.  &  A. 
Cas.  18  (D.  Cal.)  ;  Eddy  St.  Iron  Foun^ 
dry  V.  Hampden  Stock,  Etc.,  Co.,  1  Clif. 
300  (D.  R.  I.)  ;  Cheever  v.  Un.  Cent. 
L.  Ins.  Co.,  5  Ins.  L.  J.  159  (Oh.). 
5  HI  U.  S.  335. 
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a  part  of  the  contract,  verbal  as  well  as  written  representations  are 
intended.* 

552.  In  McDonald  v.  Law  Un.  Ins.  Co.,*  the  point  was  taken 
that  the  issue  of  the  policy  on  the  faith  of  the  statements  in  the 
application,  which,  however,  was  not  specifically  made  the  basis  of 
the  contract,  did  not  have  the  same  effect  as  if  such  a  provision  had 
been  inserted,  but  the  Court  were  of  the  opinion  that  there  was 
nothing  in  the  point.  And  in  the  United  States,  the  general  im- 
pression seems  to  be  that  the  statements  in  the  application  may  be 
embodied  in  the  policy  by  the  terms  of  the  policy  alone.' 

553.  Where  the  application  is  made  a  part  of  the  express  con- 
tract, only  such  of  it  as  is  referred  to,  and  is  technically  a  part  of 
it,  would  be  embodied  in  the  contract.  For  instance,  in  Owens  r. 
Holland  Purchase  Ins.  Co.,*  where  the  applicant  covenanted  that 
the  valuation,  description,  and  survey  were  true  and  correct,  and 
were  submitted  as  his  warranty  and  the  basis  of  the  insurance,  and 
the  only  reference  to  them  in  the  policy  was  "  on  the  following 
property  as  described  in  application,"  that  portion  only  of  the  ap- 
plication describing  the  property  was  held  to  be  adopted  in  the 
policy,  and  that  there  was  no  warranty  therefore  as  to  the  value. 
It  has  also  been  held  that  indorsements  on  the  back  of  the  applica- 
tion which  are  not  called  to  the  attention  of  the  insured  do  not 
form  part  of  it.*  Where  all  the  ''  insured's  statements  and  answers, 
as  well  as  those  to  be  made  to  the  society's  medical  examiner,  are 
warranted  to  be  true"  in  the  application,  it  was  held  that  this  war- 
ranted the  answers  to  be  true,  but  not  that  the  medical  examiner 
should  correctly  transcribe  them  ;  and,  therefore,  where  the  appli- 
cant did  not  see  nor  sign  the  medical  examiner's  report  or  examina- 
tion, he  is  not  estopped  from  denying  their  correctness.*  A  dis- 
tinction has  been  made  between  the  insured  signing  at  the  beginning 
of  the  medical  examiner's  report  and  at  the  end,  it  being  said  that 
the  former  is  rather  for  identification  than  an  affirmance  that  the 

^  Hoose  V.  Prescott  Ids.  Co.,  84  Mich.  70  ;  Lee  v.  Guardian  L.  Ins.  Co.,  5  Big 

309.  L.  k  Ap.  Oas.  18  (D.  Cal.)- 

«  L.  R.  9  Q.  B.  328.  ♦  56  N.  Y.  565. 

>  See  Sheldon  t^.  Hartford  F.  Ins.  Co.,  *  See  Unit.  Breth.  Mut.  Aid  Soc.  r. 

22  Conn.  235  ;  Royal  Templars  v.  Curd,  Kinter,  12  W.  N.  C.  (Pa.)  76 ;  Cookburn 

111  111.  284  ;  Draper  r.  Charter  Oak  F.  v.  Brit.  Amer.  Assnr.  Co.,  190nt.  R.245. 

Ins.  Co.,  2  Allen  (Mass.)  569 ;  Bobbiti  v,  <  Equit.  L.  Ins.  Co.  v,  Hazlewood,  75 

Liv.  &  Lond.  &  Globe  Ins.  Co.,  66  N.  C.  Tex.  338. 
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transcription  by  the  medical  examiner  of  the  insured's  answers  is 
correct.^  A  letter  in  answer  to  a  question  of  the  insurer  as  to  the 
relation  to  the  life  in  a  life  policy,  after  the  application,  has  been 
held  not  to  form  a  part  of  it.' 

554.  In  Massachusetts,  the  Act  of  1861,  c.  152,  provided  ^^in 
all  insurances  against  losses  by  fire  the  conditions  of  the  insurance 
shall  be  stated  in  the  body  of  the  policy,  and  neither  the  application 
of  the  insured,  nor  the  by-laws  of  the  company,  as  such,  shall  be 
considered  as  a  warranty,  or  part  of  the  contract."  There  was  an 
express  condition  in  the  body  of  a  policy  that  the  application  should 
contain  a  just,  full,  and  true  exposition  of  all  the  facts  and  circum- 
stances in  regard  to  the  condition,  situation,  value,  and  risk,  and  it 
was  held  valid,  for  the  use  of  the  words  '^  as  such"  in  the  Act  im- 
plied it  was  not  intended  to  preclude  a  reference  in  the  policy  to  the 
application,  and  the  explicitness  of  the  reference  in  the  policy  would 
be  the  test  of  the  validity  of  the  condition.'  The  Act  of  1864, 
c.  196,  required  that ''  in  all  insurances  against  loss  by  fire  made  by 
companies  chartered,  or  doing  business  in  this  Commonwealth,  the 
conditions  of  the  insurance  shall  be  stated  in  the  body  of  the  policy, 
and  neither  the  application  of  the  insured  nor  the  by-laws  of  the 
company  shall  bo  considered  as  a  warranty,  or  a  part  of  the  con- 
tract, except  so  far  as  they  are  incorporated  in  full  in  the  policy, 
and  so  appear  on  its  face  before  the  signatures  of  its  ofScers."  The 
conditions  of  the  policy  must,  therefore,  be  substantially  stated  in 
the  body  of  the  policy.*  And  a  clause  in  the  body  of  the  policy 
that  proofs  shall  be  made  ^'  in  accordance  with  the  conditions  of  this 
policy,"  is  not  sufficient  to  make  a  condition  indorsed  on  the  policy 
part  of  the  policy.'  But  if  on  the  face  of  the  policy  the  amount  of 
the  loss  is  stated  to  be  payable  '^  within  sixty  days  after  due  notice 
and  proof  thereof,  made  by  the  insured  in  conformity  to  the  con- 

1  Eqnit.  L.  Ins.  Co.  p.  Hazlewood,  75  Co.,  9S  Mms.  420 ;  Wheeler  v,  Water- 

Tez.  338.  town  F.   Ins.  Co.,  10   Ins.   L.  J.  354 

*  Mace  V.  Provident  L.  Ass^n,    101  (Mass.) ;   Lace  v.  Dorchester  Mut.  F. 
N.  C.  122.  Ins.  Co.,  105  Mass.  297;  Mnllanej  v, 

>  Barre  Boot  Co.  v.  Milford  Mnt.  F.  Nat.  F.  &  M.  Ins.  Co.,    118  lb.  393 ; 

Ins.  Co.,  7  Allen  (Mass.),  42.    See  also  Tajlor  v.  JEtuA  Ins.  Co.,  120  lb.  254. 

Campbell  v.  Charter  Oak  F.  &  M.  Ins.  *  Mnllanej  v.  Nat.  F.  &  M.  Ins.  Co., 

Co.,  7  lb.  45,  note.  118  Mass.  392. 

*  See  East.  R.  R.  Co.  i;.  Relief  F.  Ins. 
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ditions  annexed  to  this  policy,"  such  notice  and  proof  most  be  made 
in  accordance  with  the  details  of  a  condition  printed  on  a  subsequeat 
page  of  the  policy  and  after  signatures  of  the  insurers.*  But  the 
provisions  of  the  statute  as  to  the  incorporation  of  by-laws  in  the 
face  of  the  policy  does  not  apply  to  the  obligations  of  the  insured 
as  a  member  of  a  mutual  company,  and  by-laws  relating  to  the  duties 
and  obligations  of  members  are  not  within  the  Act.' 

555.  In  Canada,  various  statutes  have  been  passed  regulating 
the  conditions  that  the  insurer  may  assert  in  a  policy,  as  well  as 
their  method  of  assertion.'  The  Act  of  36  Vict.,  c.  44,  was  held 
to  apply  to  mutual  companies  whether  on  the  mutual  or  on  the 
mutual  and  cash  plans.*  And  the  uniform  conditions  Act  of  39  Vict., 
c.  24  (R.  S.  Ont.  162),  was  held  not  to  repeal  this  Act,  and  not  to 
apply  to  mutual  companies.*  It  was  decided  by  the  Privy  Council, 
in  Cit.  Ins.  Co.  v.  Parsons,*  that  the  latter  Act  intended  that  no 
special  conditions  of  the  insurer  shall  avail  against  the  statutory 
ones,  but  that  the  latter  are  alone  to  be  resorted  to,  notwithstanding 
others  are  inserted,  unless  such  are  indicated  as  variations  as  pre- 
scribed by  the  Act;  and  that  the  penalty  for  not  observing  this 
method  is,  that  the  policy  is  not  without  any  conditions,  but  be- 
comes subject  to  the  statutory  conditions  whether  printed  or  not. 
V  The  statutes  of  Iowa,'  require  the  application  or  representations 
of  the  insured  to  be  attached  to  the  policy,  if  made  part  of  the  con- 
tract, or  referred  to  in  it,  in  order  that  the  insurer  may  offer  them 
in  evidence  or  rely  on  them  as  a  defence,®  and  this  Act  extends  to 
mutual  assessment  companies.*  In  Pennsylvania,  a  similar  statute'^ 
requires  the  application  or  rules,  etc.,  referred  to  in  the  policies  of 


1  Eastern  Railroad  Co.  r.  Relief  F. 
Ins.  Co.,  98  Mass.  420. 

'  Commonwealth  v.  Mass.  Mut.  F. 
Ins.  Co.,  112  Mass.  116. 

•  See  antey  §  505. 

*  Fair  v.  Niagara  District  Mut.  F. 
Ins.  Co.,  26  U.  C.  C.  P.  398. 

•  Mut.  F.  Ins.  Co.  17.  Frey,  5  Duv. 
(Can.)  82 ;  Ballagh  v.  Royal  Mut.  F. 
Ins.  Co.,  5  Ont.  Ap.  87. 

*  7  Ap.  Cas.,  reversing  Parsons  v, 
Cit.  Ins.  Co.,  4  Ont.  Ap.  96;  Mclntyre 
w.  Nat.  Ina.  Co.,  5  Ont.  A  p.  580 ;  Par- 
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sous  V.  Queen  Ins.  Co.,  4  Ont.  Ap.  103. 
See  also  Sanvejr  v.  Isolated  Risk  In«. 
Co.,  16  Can.  L.  J.  30 ;  Frey  v.  Mut.  F. 
Ins.  Co.,  43  U.  C.  Q.  B.  102;  Devlin  r. 
Queen  Ins.  Co.,  46  U.  C.  Q.  B.  611. 

T  Iowa  Laws,  1880,  u.  211,  s.  2. 

^  Lewis  V,  Burlington  Ins.  Co.,  71 
Iowa,  97  ;  McConnell  r.  Iowa  Mnt.  Ail 
Ass'n,  79  lb.  757. 

*  Cook  17.  Federal  L.  Ins.  Co.,  74 
Iowa,  746. 

»  Act  of  May  11,  1881,  P.  L.  20. 
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life  and  fire  companies  to  be  attached  to  the  policy  in  order  to  be 
received  in  evidence  or  to  constitute  a  part  of  the  contract.* 

556.  It  has  been  held,  where  there  was  a  condition  that  the 
insured  should  state  incumbrances,  or  his  title,  etc.,  in  the  applica- 
tion, but  the  latter  did  not  contain  any  questions  about  the  matter, 
that  the  omission  to  do  so  did  not  relieve  the  insurer.' 

Where  the  policy  is  issued  without  any  prior  application,  though 
a  reference  is  made  in  the  policy  to  one,  the  policy  alone  represents 
the  bargain  of  the  parties.'  And  a  subsequent  paper  cannot  alter 
the  terms  of  the  original  agreement  unless  it  was  specially  agreed 
it  should.*  It  was  held  in  Le  Roy  v.  Park  Ins.  Co.,*  that  the  send- 
ing of  a  policy,  with  a  blank  survey  to  be  filled  out,  which  was  re- 
turned without  any  condition  or  qualification,  completes  the  contract, 
as  there  was  nothing  said  as  to  its  being  conditional  on  the  filling  up 
or  sending  back  the  survey.  But  where  a  first  policy  was  issued 
on  an  application  which  was  agreed  to  contain  a  true  description, 
etc.,  and  which  contained  a  denial  of  an  incumbrance,  and  later  a 
new  policy,  owing  to  a  reduction  of  premium,  was  issued  on  the 
same  property  in  the  same  amount,  without  any  question  asked  as  to 
an  incumbrance,  it  was  held  that  the  presumption  was  that  the  latter 
policy  was  based  on  the  facts  in  the  former  as  to  the  general  state 
of  the  title  and  property,  and  that  the  insured  could  not  recover.* 

In  Whittan  v.  Phoenix  Ins.  Co.,^  after  taking  out  one  policy,  the 
insured  applied  for  a  second  for  $2000  additional,  and  showed 
the  former  policy.  The  agent,  instead  of  asking  for  a  formal  appli- 
cation, made  out  an  informal  application,  unsigned  by  the  applicant, 
in  which,  in  a  column,  he  added  "  Diagram,"  which  showed  that 
the  risk  he  inserted  was  the  same  as  in  the  old  policy,  which  had  been 
numbered,  and  it  was  held  not  enough  to  show  that  the  second  policy 
was  issued  on  the  representation  of  the  first  as  to  a  watchman. 

'  Imp.  F.  Ins.  Co.  v.  Dunham,  117  change  Miit.  Ins.  Co.,  12  Gray  (Mass.), 

Pa.  St.  460.     See  post,  §  1232.  266  ;  O'Brien  v.  Oh.  Ins.  Co.,  52  Mich. 

'  Dohn  V.  Farmers'  .Joint  Stock  Ins.  131 ;  Clinton  u.  Hope  Ins.  Co.,  45  N.  Y. 

Co.,    5   Lans.  (N.  Y.)    275.     See  also  454. 

O'Neill  V,  Ottawa  Agricult.  Ins.  Co.,  15  *  Le  Roy  v.  Park  F.  Ins.  Co.,  39  N. 

Can.  L.  J.  207.  But  see  Ross  v.  Cit.  Ins.  Y.  56. 

Co.,  3  P.  &  B.  (N.  B.)  126.  ^  39  N.  Y.  56. 

^  West  Assnr.  Co.  v.  Mason,  5  Brad.  ^  Martin  v.  Home  Ins.  Co.,  20  U.  C. 

(111.)  141.     Commw.  v.  Hide  &  Leather  C.  P.  447. 

Ins.  Co.,  112  Mass.  136 ;  Blake  v.  Ex-  ^  28  U.  C.  C.  P.  53. 
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557.  A  warranty  must  be  strictly  or  literally  complied  with,  for 
the  very  meaning  of  the  word  precludes  all  questions  as  to  substan- 
tial compliance.*  In  Hoffman  v.  Supreme  Council,*  the  word 
"  strictly"  was  considered  as  synonymous  with  the  word  "  essen- 
tially," in  a  Judge's  charge.  A  warranty  in  insurance  is  in  the 
nature  of  a  condition  precedent  ;•  and  must  not  be  confused  with  a 
warranty  in  the  sales  of  chattels  which  is  collateral  to  the  express 
object  of  the  bargain.^  The  burden  of  proof  of  performance  is, 
therefore,  on  the  insured.*    Though,  where  there  are  a  number  of 

>  DeHabn  v.   Hartley,  1  T.  R.  34»;  Co.,  76  Cal.  415;  Lockwood  v.  Middle- 

2  lb.  186;  Pawdon   v.  Watson,  Cow  p.  sex  Mut.   Assur.   Co.,  47  Conn.  553; 
78.5  ;    Fowkes  t\  Manchester  &  Lond.  Mut.  Benef.   L.   Ins.  Co.  v.  Robertson, 
As8ur.,Etc.,  Ass'n,  3B.&S.917;  New-  59  111.  123;    111.   Mut.  F.   Ins.  Co.  r. 
castle  F.  Ins.  Co.  v.  MacMorran,  3  Dow.  Marseilles  Mfg.  Co.,  1  Oilman  (III.),  ^^! 
255  ;   Glendale  Woolen  Co.  v.  Protec.  Dwelling-House  Ins.  Co.  r.  Raynolds, 
Ins.  Co.,  21  Conn.  19:    Phoenix  Ins.  41  111.    Ap.   427;   Behler  v.    German 
Co.  ».  Benton,  87  Ind.   132;    Hoose  v,  Mut.   F.   Ins.   Co.,  68  Ind.  347,  350; 
Prescottlns.  Co.,84Mich.  309;  Healey  Phoenix  Ins.  Co.   r.    Benton,    87  Ind. 
r.  Imperial   F.  Ins.   Co.,  5  Nev.   268;  132;  Richards  v.  Protec.  Ins.   Co..  30 
LeRoy  ».  Market  b\  Ins.  Co.,  39  N.  Y.  Me.  273  ;    -ffitna  Ins.  Co.  v.  Grube,  6 
90  ;  Trench  v,  Chenango  Co.  Mut.  Ins.  Minn.  82 ;  Brooks  r.  Standard    F.  Ins. 
Co.,  7  Hill  (N.  Y.),  122;    Cu.shman  v.  Co.,  11  Mo.  Ap.  349;  Boardmati  v.  N. 
U.  S.  L.  Ins.  Co.,  4  Hun.  (N.  Y.)  783;  H.  Mut.  F.  Ins.  Co.,   20  N.    H.  551; 
West.  Farmers'  Mut.  Ins.  Co.  ».  Miller,  Farmers'  Ins.  &  Loan  Co.  v,  Snyder,  16 
1  Handy  (Oh.),  325  ;  Buford  v.  N.  Y.  Wend.  (N.  Y.)  481  ;   Jennings    »•  Che- 
L.  Ins.  Co.,  5  Oreg.  334 ;    McClure  ».  nango  Co.  Mut.  Ins.  Co.,  ^  Deti^o  (N. 
Watertown  F.  Ins.  Co.,  90 Pa.  St.  277  ;  Y.),  75  ;  O'Niel  v.  Buffalo  F.  I ««•  ^O' 
Donnald  v.  Piedmont  &   Arlington  L.  3  N.  Y.  122;,Wo8t.  Farmers*  Mot.  In«. 
Ins.  Co.,  2  Ins.   L.   J.  738    (8.  C.)  ;  Co.  ».    Miller,  1    Handjr    {Oh.>.  325: 
South.  L.  Ins.  Co.  i-.  Booker,  9  Heiak.  Buford  r.  N.  Y,  L.  Ins.  Co.,  ^  ^'^' 
(Tenn.)    606;    Kquit.    L.   Ins.   Co.   v.  334;    City  Ins.  Co.  w    Power,  lt>   P'>'*'' 
Hazlewood,  75  Tex.  338;    Watertown  L.  J.  113;  Dial  v.  Val.  Mut.  L.    -Aw'n, 
F.  Ins.  Co.  V.  Cherry,  84  Va.  72;    Car-  29  S.  C.  560;   Goddard  v.   K.  T^^'  ^' 
penter  u.  Providence  Wash.  Ins.   Co.,  Ins.  Co.,  67  Tex.,  69  ;  Lynchb**^  ^' 
16  Pet.  495;    Nicoll  v.  Amer.  Ins.  Co.,  Ins.  Co.  p.  West,  76  Va.  575;     J»"*** 

3  W.  &M.  529(D.  R.  I.);  Eddy  St.  ».  Lycoming  Ins.  Co.,  4  Cli^T.  272 
Iron  Foundry  v,  Hampden  Stock,  Etc.,  (D.  Mass.)  ;  Anderson  v.  St.  ^^^ 
Ins.  Co.,  1  Cliff.  300  (D.  R,  I.).  See,  Mut.  L.  Ins.  Co.,  1  Flip.  669  C^'^' 
however,  Springfield  F.  &  M.   Ins.  Co.  Tenn.). 

r.  McLimaus,  28  Neb.  846.  *  Biddle  on  Warranties,  sec.  I  - 

2  35  Fed.  R.  252  (E,  D.  Va.).  »  Kelsey    v.  Univ.   L.    Ins.   C^'  ^ 

s  Behn  v.  Burness,  3  B.  &  S.  751  ;  Conn.  225 ;    Miller  v.   Mut.  Bera^^'  ^ 

DeHahn  t;.  Hartley,  1  T.  R.  343;  Ala.  Ins.  Co.,  31   Iowa,  216;   CamplT^*^  "' 

Citold.  L.  Ins.  Co.  v.  Johnston,  80  Ala.  New  Eng.  Mut.  L.  Ins.  Co.,  98     ^^' 

467  ;  Wheaton  i;.  N.  Brit.  Mercau.  Ins.  381  ;    McLoon  v,  Commeroial  M>^^' 
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warranties  in  the  policy,  certain  Courts  have  held  for  reasons  of 
convenience,  or  for  some  other  such  reason,  that  the  insurer  must 
affirmatively  show  non-compliance.' 

It  is,  strictly  speaking,  perfectly  immaterial  for  what  purpose  a 
warranty  is  introduced  into  a  policy.*  And  whether  material  or 
not  to  the  risk,  if  unperformed,  the  contract  is  broken.'    In  those 

Ins.  Co.,  100  lb.  472;  Cory  v.  Boylston  C.  484;   Ala.  Gold  L.  Ins.  Co.  v,  Joliii- 

F.  &  M.  luB.  Co.,  107  lb.  140;    Price  v.  Rton,   80  Ala.  467  ;    Fame   Ins.  Co.  r. 

Phoenix   Mat.  L.   Ins.  Co.,    17   Minn.  Thomas,  10  Brad.  (III.)  54.'> ;    108  111. 

45>7  ;  Healey  o.  Imperial  F.  Ins.  Co.,  5  91  ;   Grange  Mill  Co.   v.  West  Assur. 

Nev.  268;  Trenton  Mat.  L.  Ins.  Co.  v.  Co.,  118  111.396  ;  Continen.  L.  Ins.  Co. 

Johnson,  4  Zab.  (N.J.)  576;   Jefffrson  v.   Rogers,  119  III.  474;  Wiiherell  v. 

Ins.  Co.  F.  Cotheal,  7  Wend.  (N.  Y.)  Me.  Ins.  Co.,  49  Me.  200  ;    Mat.  Benef. 

72  ;  Bobbitt  u.  Liv.  &  Lond.  &  Globe  Ins.  L.  Ins.  Co.  v.  Wise,  34  Md.  582 ;  Miles 

Co.,  66  N.  C.  70;  Wilson  v.  Hampden  v.   Conn.   Mat.    L.    Ins.    Co.,    3   Gray 

F.  Ins.  Co.,  4  R.I.  159;    Pelican   Ins.  (Mass.),  580;   Van  Buren  v.  St.  Joseph 

Co.    I?.    Troy    Co-operative    Ass'n,   77  Co.  Vil.  F.   Ins.  Co.,    26   Mich.    398  ; 

Tex.   225 ;    Bidwell   v.  Conn.  Mat.  L.  Co-op.    Ass'n  i;.  Leflore,  53    Miss.   1  ; 

Ins.  Co.,  3  Saw.  261  (D.  Cal.).  Gerhauser  v.  North  Brit.  &  Merc.  Ins. 

"  See  Continen.  L.  Ins.  Co. »».  Rogers,  Co.,  7  Nev.  174  ;  Duncan  i'.  Snn  F.  Ins. 

119  III,  474  ;  John  Hancock  Mat.  L.  Ins.  Co.,  6  Wend.  (N.  Y.)  488  ;  Dwight  r. 

Co.  v.  Daly,  65  Ind.  6 ;  N.  W.  Mat.  L.  Germania  L.  Ins.  Co.,  103  N.    Y.  341  ; 

Ins.  Co.  V.  Hazelett,  105  lb.  212 ;  Nat.  Mead  r.  Northwest.  Ins.  Co.,  7  N.  Y. 

B«9nef.  Ass'n  u.  Granman,  107  lb.  288  ;  530;  Ripley  v.  JEinA  Ins.  Co.,  30  N.  Y. 

Grangers'    L.    Ins.    Co.  v.    Brown,    57  136 ;  Le  Roy  v.  Market   F.  Ins.  Co.,  39 

Miss.  308  ;  Van  Valkenburgh  v,  Amer.  lb.   90  ;    Iligbie  u.  Guardi.in  Mat.   L. 

Fop.  L.  Ins.  Co.,  70  N.  Y.  605;  Horton  Ins.  Co.,  53  lb,  603;  Barteau  v.  Phce- 

r.  Equitable  L.  Assur.  Soc,  3  Alb.  L.  nix  Mat.  L.  Ins.  Co.,  ^7  lb.  595  ;  Shoe- 

J.    (N.  Y.)   233;    Roach   v.    Ky.  Mat.  maker  z;.  Glens  Falls  lus.  Co.,  60  Barb. 

Security    Fund    Co.,    28    S.  C.   431;  (N.  Y.)  84  ;  Pierce  r.  Empire  Ins.  Co., 

Wright  r.  Hartf.  F.  Ins.  Co.,  36  Wis.  62  lb.  636  ;  Chrisman  v.  State  Ins.  Co., 

622 ;  Redman  v.  JEtua.  Ins.  Co.,  49  Wis.  16  Oreg.  283  ;  State  Mat.  F.  Ins.  Co.  v. 

431  ;  Piedmont  &  Arlington  L.  Ins.  Co.  Arthur,  30  Pa.  St.  315  ;  United  Breth. 

V.  Ewing,  92  U.  S.  377;  Swick  o.  Home  Mut.  Aid  Soc.  v.  Kinter,  12  W.  N.  C. 

Ina.  Co.,  2  Dill.  160  (E.  D.  Mo.)  ;  Hoi-  (Pa.)  76  ;  Wilson  t'.  Conway  F.  Ins.  Co., 

abird  v.  Ins.  Co.,  2  lb.  166,  n  ;  Brock-  4  R.  I.  141  ;  South  L.  Ins.  Co.  t\  Booker, 

way  V.  Mat.  Benef.  L.  Ins.  Co.,  9  Fed.  9  Heisk.  (Tenn.)  607  ;  Boyd  t'.  Ins.  Co., 

R.  249  (W.  D.  Pa.)  ;  Whittles   Farm-  90   Tenn.    212;    Schwarzbach    v.  Oh. 

villeins..  Etc.,  Co.,  3  Hughes,  421  (D.  Val,    Protec.    Un.,  25    W.   Va.    622; 

8.  C.)  ;    Sinclair  v.  Phceuix  Mut.   Ins.  ^tna  Ins.  Co.  v.  France,  91  U.  S.  510; 

Co.,  5*  Ins.  L.  J.  523  (D.  Minn.)  ;  Pied-  Eddy  St.  Foundry  v.  Hampden  Stock, 

inont&  Arlington  L.  Ins.  Co.  17.  Ewing,  Etc.,  Ins.  Co.,  1   Cliff,  300  (D.  R.  I.)  ; 

92  U.  S.  377.     Seepostf  §§  1247-9.  Trefz  v.  Knickerbocker  L.  Ins.  Co.,  6 

s  DeHahn  v.  Hartley,  1  T.  R.  343.  Ins.  L.  J.  850  (D.  N.  J.)  ;    Schultz  v. 

s  Thomson  r.  Weemms,  9  Ap.  Cas.  Mut.  L.  Ins.  Co.,  6  Fed.  R.  672  (S.  I>. 

671  ;    Anderson  r.  Fitzgerald,  4  H.  L.  N.  Y.)  ;  Davey  v.  Mtna,  L.  Ins.  Co.,  20 
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cases  which  affirm  the  principles  laid  down  in  Campbell  v.  New 
Eng.  Mut.  L.  Ins.  Co.,*  it  is  suggested  that  the  niateriality  would  not 
be  for  the  jury,  but  only  the  question  of  substantial  compliance.* 

558.  Under  the  Code  in  Georgia,  to  render  the  contract  void  for 
any  misstatement  there  must  be  materiality.*  In  California,  the  Code 
may  possibly  make  a  survey  annexed  and  referred  to  as  a  warrantv, 
a  representation.*  In  Kentucky,  by  the  Act  of  Feb.  4, 1874,  all 
statements  and  description  in  any  application*  or  policy  shall  be 
deemed  representations  and  not  warranties,  nor  shall  any  representa- 
tions, unless  material  or  fraudulent,  prevent  a  recovery  on  the  policy.* 
In  Maine,  under  the  Act  of  1862,  c.  115,  re-enacted  in  1871,  c  49, 
sec.  19,  "  any  misrepresentation  of  the  title  or  interest  of  the  in- 
sured .  .  .  unless  material  and  fraudulent,"  shall  not  prevent 
his  recovery.*  And  an  overvaluation  to  avoid  roust  materially  in- 
crease the  risk  or  contribute  to  the  loss.^  And  the  question  is  not 
what  the  company,  but  what  the  jury  may  think  is  material."  The 
eflFect  of  the  Massachusetts  Public  Statutes,  c.  119,  sec.  139,  is 
that  an  innocent  misrepresentation  is  deemed  material  if  the  risk  is 
thereby  increased.*  In  Missouri,  the  Act  of  March  23,  1874,  pro- 
vides that  no  misrepresentations  made  in  obtaining  a  life  policy 
shall  be  deemed  material,  or  render  the  policy  void,  unless  the  mat- 
ter misrepresented  shall  have  actually  contributed  to  the  contin- 
gency or  event  on  which  the  policy  is  to  become  due,  and  the  ques- 
tion of  materiality  is  for  the  jury,  and  it  was  held  by  the  Federal 
Court,  that  this  Act  included  warranties  as  well  as  to  representa- 
tions, and  that  the  provisions  of  a  policy  inconsistent  with  the  Act 

lb.  (D.  N.  I.) ;    NicoU   v,  Amer.  Ins.  Co.  v.  Coleman,  58  lb.  251 ;  Sonth.  L. 

Co.,  3  W.&  M.  529  (D-  R.  J.)  ;  Mar-  Ins.  Co.  r.  Wilkinson.  5.3  lb.  535. 

shall  i;.  Times  F.  Ins.  Co.,  4  Allen  (N.  *  Rankin  v.  Amazon  Ins.  Co.,  89  Cal. 

B.)  618;  Venner  v.  Sun  L.  Ins.  Co.,  17  203. 

Duv.  (Can.)  394.  >  Oermania  Ins.  Co.  ».  Rndwig,  ^0 

1  98  Mass.  381.     See  supraj  §  550.  Ky,  223  ;  Kenton  Ins.  Co.  p.Wiggintou, 

*  See  Campbell  v.  New  Eng.  Mut.  L.  89  Ky.  330. 

Ina.  Co.,  98  Mass.  381 ;    Miller  v.  Mut.  «  Bellattjr  r.  Thomaston  Mut.  F.  Ids. 

Benef.  L.  Ins.  Co.,  31  Iowa,  216  ;  Price  Co.,  61  Me.  414 ;  Thayer  e.  Providence 

t\  Phoenix  Mut.  L.  Ins.  Co.,  17  Minn.  Wash.  Ins.  Co.,  70  lb.  531. 

497  ;    Co-op.    L.  Ass'n   r.    Leflore,    53  ^  Thayer  v.  Proiidenoe  Wash.  Iw- 

Miss.  1 ;  Hart.  Protec.  Ins.  Co.  v.  Har-  Co.,  70  Me.  531. 

nier,  2  Oh.  St.  452.  •  lb. 

'  Mobile  F.  Depart.   Ins.   Co.  v.  Mil-  •  Ring  r.   Phosniz  Assar.   Co.,  1^5 

ler,  58  Ga.  420  ;  Mobile  F.  Depart.  Ins.  Mass.  426. 
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is  void.^  In  Pennsylvania,  a  warranty  in  the  application  must  be 
material  to  avoid.'  And  the  statute  was  held  to  apply  to  a  contract 
made  in  Maryland,  on  which  suit  was  brought  by  a  Virginian  in 
Maryland,  on  a  policy  issued  by  a  Pennsylvania  company.*  In  the 
Province  of  Ontario,  the  statutory  condition  requires  that  a  misrep- 
resentation shall  be  material  to  avoid  the  policy.^  And  apparently 
in  Lower  Canada,  a  positive  answer  in  an  application  which  is  made 
the  basis  of  the  contract,  to  avoid,  must  be  material  or  fraudulent.' 
559.  It  is  scarcely  necessary  to  add  that  the  want  of  knowledge 
on  the  part  of  the  insured  as  to  the  fact  he  misrepresents  is  quite 
immaterial.*  In  Mac  Donald  v.  Law  Un.  F.  Ins.  Co.,^  the  plaintiff, 
who  had  effected  a  policy  on  A.'s  life,  declared  "  that  the  above 
particulars  are  truly  set  forth,"  and  the  policy  provided  "  that  if 
the  declaration  under  the  hand  of  the  plaintiff  delivered  at  the  de- 
fendant's office,  as  the  basis  of  the  insurance,  is  not  in  every  respect 
true,  or  if  there  has  been  any  misrepresentations,  concealment,  or 
untrue  averment,  or  if  there  has  been  any  untrue  averment  in 
treating  for  the  said  insurance  ....  then  the  insurance  shall  be 
void."  In  point  of  fact  some  of  the  statements  were  untrue,  though 
not  to  the  knowledge  of  the  plaintiff,  and  it  was  held  that  the  plain- 
tiff's knowledge  as  to  the  untruth  was  immaterial,  and  that  an  un- 
truthful answer  avoided  the  insurance,  though  not  morally  or  cul- 
pably false.  In  Chrisman  v.  State  Ins.  Co.,*  where  the  application 
was  made  part  of  the  policy  and  a  warranty,  and  a  further  clause 
provided  that  '^  any  false  or  untrue  answers  or  statements  material 


^  White  V.  Conn.  Mat.  L.  Ins.  Co.,  4 
DUl.  177  (W.  D.  Mo.). 

'  Fidelity  Mut.  L.  Ass'n  v.  Ficklin. 
74  Md.  172. 

«  lb. 

*  8ee  Ooring  t*.  Lond.  Mut.  F.  Ins. 
Co.,  10  Ont.  R.  236 ;  Butler  v.  Stand- 
ard F.  Ins.  Co.,  4  Ont.  Ap.  391. 

^  Duharme  v.  Mut.  Ins.  Co.,  7  L.  N. 
(Can.)  115. 

•  Thomson  r.  Weems,  9  A  p.  Cas. 
671  ;  Duckett  r.  Williams,  2  Cr.  &  Mee. 
.H48  ;  Mut.  Benef.  L.  Ins.  Co.  v. Cannon, 
48  Ind.  264 ;  Miller  p.  Mut.  Benef.  L. 
Ins.   Co.,  31   Iowa,  216  ;  Dennison   c. 


Thomaston  Mut.  Ins.  Co.,  20  Me.  125  ; 
Co-op.  A88*n  V.  Leflore,  53  Miss.  2 ; 
Tesson  v.  Atlan.  Mat.  Ins.  Co.,  40  Mo. 
33  ;  Merwin  v.  Star  F.  Ins.  Co.,  7  Han. 
(N.  Y.)  659  ;  Burritt  v.  Saratoga  Co. 
Mut.  F.  Ins.  Co.,  5  Hill  (N.  Y.),  188  ; 
Foot  v.  iEtua  L.  Ins.  Co.,  4  Daly  (N. 
Y.).  285  ;  Ins.  Co.  v,  Pyle,  44  Oh.  St. 
19  ;  Commw.  Mat.  F.  Ins.  Co.  t7.  Hunt- 
zinger,  98  Pa.  St.  41  ;  West  Rocking- 
ham Mut.  F.  Ins.  Co.  V.  Sheets,  26 
Grat.  (Va.)  654;  Watertown  r.  F.  Ins. 
Co.  V.  Cherry,  84  Va.  72. 

T  L.  R.  9,  Q.  B.  328. 

»  16  Oreg.  283. 
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to  the  has^ard  of  the  risk"  shall  forfeit,  it  was  held  not  to  lessen 
the  force  of  the  warranty. 

560.  But  the  wording  of  the  contract  sometimes  clearly  indicates 
that  the  materiality  or  knowledge  of  the  misrepresentation  shall  be 
the  decisive  test  of  the  policy's  validity,  and  that  the  truth  only  of 
such  facts  as  are  material,  or  known,  is  warranted.  Thus,  in  Franklin 
F.  Ins.  Co.  V.Martin,*  where  the  policy  provided  that  if  the  assured 
should  describe  the  buildings  otherwise  than  as  they  really  are,  '*  so 
that  they  be  charged  at  a  lower  premium  than  is  therein  proposed, 
the  policy  shall  be  of  no  force,"  it  was  held  that  the  misrepresentation 
to  avoid  must  have  been  an  operating  cause  in  effecting  the  insurance 
at  a  lower  rate  than  it  otherwise  would  have  been  had  the  truth 
been  stated.  A  forfeiture  because  of  misstatements  is  frequently 
limited  to  such  as  are  ^^  material  to  the  risk,"  or  to  such  as  are 
*'  untrue  in  any  material  respect."'  In  Pimm  t*.  Lewis,*  it  was 
agreed  that  a  policy  should  be  void  if  the  insured  should  **  omit  to 
communicate  any  matter  material  to  be  made  known  to  the  insurer,^' 
and  the  provision  was  held  to  mean  not  only  material  but  also  un- 
known to  the  insurer,  and  did  not  apply  to  what  the  insurer  might 
be  presumed  to  know.  Conditions  that  all  representations  are  true 
''•  as  far  as  regards  the  risk"  mean  those  that  concern  its  exposure  to 
the  contingency  insured  against.^  And  where,  in  such  a  clause,  in 
addition  to  the  word  "  risk"  the  word  "  value"  is  added,  the  truth 
is  confined  to  risk  and  value.* 

561.  Sometimes  the  truth  is  only  stipulated  for  so  far  as  the 
facts  are  material  and  known  to  the  insured.  In  Houghton  v.  Mfrs. 
Mut.  F.  Ins.  Co.,*  a  fire  policy  provided  that  "  if  the  representations 
made  in  the  application  of  the  assured  for  insurance  do  not  contain 
a  just,  full,  and  true  exposition  of  all  the  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value,  and  risk  of  the  premises, 
so  far  as  the  same  is  known  to  the  applicant  and  material,  the 
policy  shall  be  avoided,"  and  it  was  held  to  stipulate  as  a  condition 
precedent  that  the  facts  were  true  so  far  as  known  and  material  to 

1  40  N.  J.  L.  568.  Co.,  10  Cnsh.   (Mass.)  587;  Chuse  r. 

2  North  Western  Mut.  L.  Ins.  Co.  v.     Hamilton  Mut.  Ins.  Co.,  22  Barb.  (N. 
Heimann,  93  lud.  24;  Planters'   Ins.     Y.)  527. 

Co.  V.  Myers,  55  Miss.  479.  >  Chase  v,  Hamilton  Mut.  Ins.  Co., 

»  2  F.  &  F.  778.  suffra. 

*  Friesmuth  v.  Agawam  Mut.  F.  Ins.        '  8  Met.  (Mass.)  114« 
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the  risk.  In  ^tna  Ins.  Co.  v.  Grube,*  it  was  stated  that  the  state- 
ments in  the  application,  containing  the  description  and  the  survey, 
were  true  "  so  far  as  the  same  are  known  to  the  applicant  and 
material  to  the  risk."  The  conditions  annexed  and  referred  to  the 
policy,  made  the  survey  a  part  of  the  policy  and  a  warranty,  and  it 
was  held  the  survey  was  a  warranty,  but  the  warranty  only  ex- 
tended to  so  much  as  was  known  and  material,  therefore  it  gives 
the  application  the  same  effect  as  a  representation.  The  words  of 
the  application  that  ^^  there  are  no  misrepresentations  or  suppression 
of  known  facts"  mean  wilfully  false.* 

562.  So  the  superadded  words  that  the  facts  are  true  ''  to  the  best 
of  the  insured's  knowledge"  imply  a  wilful  untruth  to  avoid.  Thus, 
in  Glapp  v,  Mass.  Benef.  Ass'n,^  where  a  certificate  issued  on  the 
condition  that  all  the  statements  in  the  application  were  in  '^  all 
respects  true"  and  at  the  end  of  the  application  the  applicant  war- 
ranted "  each  of  the  foregoing  statements  to  be  true  to  the  best  of 
his  knowledge  and  belief,"  and  signed  a  statement  that  he  had  not 
"  concealed  any  material  information,  agreeing  that  any  untrue  or 
fraudulent  statements"  made  by  him  should  forfeit  the  insurance,  it 
was  held  the  words  "  best  of  his  knowledge"  qualified  the  warranty 
in  the  other  clauses  *Hrue"  and  "  untrue  and  fraudulent  statements," 
and  the  burden  was  on  the  insurer.  In  United  Breth.  Mut.  Aid 
Soc.  V.  Kinter,*  the  insured  stated  that  he  was  free  from  certain 
diseases,  and  that  to  the  best  of  his  knowledge  and  belief  he  was 
free  from  all  diseases  not  before  specifically  mentioned.  There  was 
a  clause  that  the  above  if  false  should  avoid  the  policy,  and  it  was 
held  that  there  was  no  warranty  of  freedom  from  any  diseases 
except  those  specified.      Though  in  all  probability  even  with  such 

*  6  MiDD.  82.      See  Noone  v.  Trans-  u.  Imperial   F.  Ins.  Co.,  2  R.  &G.  (N. 

atlan.  F.  Ids.  Co.,  88  Cal.  152 ;  Garcelon  S.)  6. 

V.  Hampden  F.  Ins.  Co.,  50  Me.  580;  '  III.  Mason's  Benev.  Soo.  v.  Wiuth- 

Elliott  V.  Hamilton  Mnt.  Ins.  Co.,  13  rop,  85  111.  537. 

Gray  (MassOi  139  ;  Houghton  v.  Mfrs.  '  146  Mass.  519. 

Mat.  F.  Ins.  Co.,  8  Met.  (Mass).  114;  *  12  W.  N.  C.  (Pa.)  76.     See  also 

Blackstone  i;.  Standard  L.  &  Ace.  Ins.  Wilkins  v.  Germania  F.  Ins.  Co  ,  57 

Co.,  74  Mich.  592  ;  Redman  r.  Hart.  F.  Iowa,   529  ;  Anders  v.  Supreme  Lodge, 

Ins.    Co.,    47    Wis.    89 ;    Mulville  v,  51  N.  J.  L.  175  ;  France  v,  iEtna  Ins. 

Adams,  19  Fed.  R.  887  (N.  D.  N.  Y.)  ;  Co.,  94  U.  S.  561  ;  Ins.  Co.  i-.  Gridley, 

Whitlaw  V.  Phoenix  Ins.  Co.,  28  U.  C.  100  U.  S.  614;  Redman  v.  Hartford  F. 

C.  P.  53  ;   Kerr  v.   Hastings   Mut.  F.  Ins.  Co.,  47  Wis.  89 ;  Confederation  L. 

lus.  Ck>.,  41  U.  C.  Q.  B.  217  ;  McGibbon  Ass'n  v.  Miller,  14  Dav.  (Can.)  330. 
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words  as  these  last  an  avoidance  would  be  had  where  the  answers 
were  knowingly  false,  or  where  the  insured  really  had  no  knowledge 
or  belief  at  all.^  Conditions  of  forfeiture  for  an  untruth  are  also 
qualified  when  the  insured  does  not  make  a  positive  answer,  but 
adds  that  his  statements  were  only  correct  so  far  as  he  could  remem- 
ber, in  which  case  the  misstatement  must  be  intentional  and  material 
to  avoid.* 

563.  Other  policies  are  also  met  with  in  which  the  phraseology  has 
been  construed  by  the  Courts  to  mean  that  a  misstatement  does  not 
avoid  unless  designedly  false.  Thus,  in  Fowkes  v,  Manchester  k 
'  Lond.  Assur.,  Etc.,  Ass'n,*  a  life  policy  was  issued  on  A.'s  life, 
which  was  founded  on  a  written  declaration  which  was  agreed  to  be 
the  basis  of  the  contract,  and  stipulating  that  ^^  if  any  statement  in 
the  declaration  (which  declaration  should  be  considered  as  much  a 
part  of  that  policy  as  if  the  same  had  been  actually  set  forth 
therein)  was  untrue  ;  or  if  the  assurance  by  the  policy  should  have 
been  effected  by  or  through  any  wilful  misrepresentation,  conceal- 
ment, or  false  averment  whatsoever,  the  policy  should  be  void." 
The  insured  "  declared  that  the  above  written  particulars  are  cor- 
rect and  true  throughout,  and  agreed  that  this  proposal  and  declara- 
tion shall  be  the  basis  of  the  contract"  ..,'*'  and  if  it  shall 
hereafter  appear  that  any  fraudulent  concealment  or  designedly 
untrue  statement  be  contained  therein,  then  all  the  money  which 
shall  have  been  paid  on  account  of  the  assurance  made  in  conse- 
quence hereof  shall  be  forfeited,  and  the  policy  granted  in  respect 
of  such  assurance  shall  be  absolutely  null  and  void."  It  was  held 
that  the  policy  and  declaration  must  be  read  together,  and  thus 
reading  them  that  the  policy  was  not  avoided  by  any  untrue  state- 
ment in  the  declaration,  unless  designedly  untrue.  In  Wash.  L. 
Ins.  Co.  V.  Schaible,^  the  application  was  the  basis  of  the  contract, 
and  its  statements  declared  to  be  fair  and  true,  *^  and  that  any  wil- 
fully untrue  or  fraudulent  answers,  any  suppression  of  facts,"  etc., 
would  render  the  policy  void.    A  policy  was  issued  in  consideration 

1  See  Wash.  L.  las.  Co.  v.  Haney,  10  '  MIua   L.  Ins.  Co.   v.   France,  i*4 

Kan.  525  ;  Fisher  v.  Crescent.  Ins.  Co.,  U.  S.  561. 

33  Fed.  R.  549  (W.  D.  N.  C.)  ;  remarks  >  3  B.  &  S.  917. 

of  Wilson,  C.  J.,  in  Miller  v.  Confed-  *  1  W.  N.  C.  (Pa.)  3b-9  ;  9  Phila.  136. 

eration  L.  Ins.  Co.,  14  Ont.  Ap.  218.  See  Nat.  Bk.  v.  Un.  Ins.Co.  88Cal.497; 

See  B.C.  14  Du7.  (Can.)  330.  Russell  i;.  Can.  L.  Assnr.  Co.,  32  U.  C. 
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of  the   representations  in  the  applications,  and  it  was  held  only 
wilfully  untrue  statements  would  avoid. 

564.  Sometimes  a  warranty  is  qualified  by  the  fact  that  the 
insured's  answers  are  not  untruthful,  owing  to  the  fact  that  he 
has  relied  on  certain  explanations  of  one  of  the  insurer's  officials. 
For  instance,  in  Conn.  Mut.  Ins.  Co.  v.  McMurdy,*  a  printed 
application  was  made  part  of  the  policy,  and  was  headed  ^'  Questions 
to  be  asked  by  the  medical  examiner,  who  will  fully  explain  the 
questions  and  witness  the  answers  and  signature  of  the  person  exam- 
ined." At  the  time  of  the  examination  the  medical  examiner  made 
certain  verbal  explanations  of  the  meaning  of  the  printed  questions, 
and  it  was  held  that  the  applicant  might  properly  infer  that  he 
should  answer  the  questions  with  reference  to  the  construction  and 
explanations  given,  and  if  answered  in  good  faith  according  to  the 
interpretation  put  upon  them  at  the  time  by  the  representative  of 
the  company,  there  could  be  no  objection  to  proving  the  facts  and 
submitting  them  to  the  jury,  notwithstanding  the  truth  of  his 
answers  to  the  questions. 

565.  It  has  been  said  or  implied,  when  the  agreement  is  that 
the  truth  of  the  statements  is  warranted  so  far  as  known  and 
material,  or  that  any  fraudulent  or  material  statement  will  avoid, 
that  it  is  unimportant  whether  the  words  are  considered  as  creating 
a  warranty  or  a  representation.*  It  is  suggested,  however,  that 
this  language  is  inartificial,  and  should  be  restricted  to  the  facts  of 
the  cases  in  which  it  has  been  employed.  For  when  the  truth  is 
expressly  warranted,  so  far  as  known,  or  material,  etc.,  then  the 
legal  result  would  be  that  being  a  warranty  a  literal  compliance 
is  necessary  so  far  as  the  warranty  is  intended  to  extend ;  but,  if 
a  representation,  only  a  substantial  compliance  is  required. 

566.  A  warranty  may  be  intended  only  to  describe  the  present 
condition  of  affairs,  or  it  may  be  intended  to  mean  that  the  present 
state  of  affairs  is  to  continue  during  the  existence  of  the  policy.  In 
the  former  case  it  is  usually  termed  affirmative,  and  in  the  latter 
promissory.*     It  has  been  sometimes  said    there  is  a  distinction 

1  89  Pa.  St.  363.  r.   Adams,    19    Fed.    R.    887    (N.    D. 

•  See  Houghton  v.  Mfrs.  Mat.  F.  Ins.  N.  Y.). 
Co.,  8  Met.  (Mass.)  114  ;  ^tna  Ins.  Co.        »  O'Neill  r.  Buffalo  F.  Ins.  Ck).,  3  N. 

r.  Grube,  6  Minn.   82 ;    Planters*  Ins.  Y.  122.     See  antey  §  533. 
Co.  r.  Myers,  55  Miss.  479  ;    Mulville 
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between  the  two.*  But  the  difference  is  rather  that  of  form  than  of 
substance.  And  it  is  submitted  that  in  legal  effect  the  two  are 
precisely  alike.  The  only  real  point  to  be  determined  is,  did  the 
parties  intend  that  the  allegation  or  warranty  of  a  fact  should 
apply  to  a  present  state  of  things,  or  that  the  present  state  should 
continue  ?  In  other  words,  what  did  the  contract  of  the  parties  mean  ? 
Where,  however,  there  is  any  doubt  as  to  whether  the  warranty  is 
intended  to  refer  only  to  the  date  of  the  policy  or  to  a  continuous 
state  of  facts,  the  doubt  will  be  always  resolved  in  favor  of  the 
insured.^  Promissory  warranties  must  be  as  strictly  performed  as 
affirmative  warranties.*  And  the  burden  of  proof  is  on  the  insured.* 
567.  The  same  rules  of  construction  apply  to  a  contract  of  insur- 
ance as  to  any  other  contract.^    That  is,  that  it  is  to  be  construed, 

1  See  James  v,  Lycoming  Ins.  Co.,  4  L.  Ins.  Co.  v.   Ingram,  34  Miss.  215 ; 

Cliff.  272  (D.  Mass.).  Renshaw  v.  Mo.  State  Mut.  F.  Ids.C^., 

«  See  Hartford  F.  Ins.  Co  v.  Smith,  103  Mo.  595  ;  Gerhauser  r.  North  Brit., 

3  Colo.  422;  Imperial  K.  Ins.  Co.  v.  Etc.,  lus.  Co.,  7  Nev.  174;  Ripley  v. 
Kiernan,  15  Ins.  L.  J.  353  (Ky.)  ;  Ger-  ^tna  Ins.  Co.,  .30  N.  Y.  136  ;  Dwight  p. 
mania  F.  Ins.  Co.  v.  Deokard,  3  Ind.  Germania  L.  Ins.  Co.,  103  N.  Y.  341  ; 
A  p.  361  ;  Gould  i;.  York  Co.  Mut.  F.  Hone  r.  Mut.  Safety  Ins.  Co.,  1  Sand. 
Ins.  Co.,  47  Me.  403  ;  Blood  v.  Howard  (N.  Y.)  137  ;  West.  Farmers'  Mut.  Ins. 
F.  Ins.  Co.,  13  Cush.  (Ma8S.)  472;  Co.  v.  Miller,  1  Handy  (Oh.),  325  ;  Hol- 
O'Neil  V.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  terboffv.Mut.  Benef.  L.  lus.  Co.,  3  Am. 
122;  Browning  v.  Home  Ins.  Co.,  71  L.  Rec.  272 (Oh.);  Conn.  Mat.  L.  Ins. 
N.  Y.  508  ;  Cumberland  Val.  Mut.  Pro-  Co.  v,  Pyle,  2  West.  R.  377  (Oh.) ; 
tec.  Co.  V,  Douglass,  58  Pa.  St.  419  ;  Weidert  r.  State  Ins.  Co.,  14  0reg.  261 ; 
Gitliat  V.  Pawtucket  Mut.  F.  Ins.  Co.,  Frisble  v.  Fayette  Mat.  Ins.  Co.,  27  Pa. 
8  R.  I.  282  St.  325  ;  Grandin  r.  Rochester  German 

•See  Stout  r.    City  F.  Ins.    Co.,    12  Ina.Co.,  107  lb.  26  ;  Splawn  i\  Chew,6a 

Iowa,  371 ;  Kimbal  t*.  ^tna  Ins.  Co.,  9  Tex.  532 ;  Home  Ins.  Co.  f.'Gwathmey, 

Allen  (Mass.),  p.  542;  Gilliat  v.  Paw-  82  Va.   923  ;U.  S.  Mat.  Ace.  Asa'n  p. 

tucket  Mut.  F.  Ins.  Co.  8  R.  I.,  p.  294.  Newman,  84  Va.  52 ;  Watertown  F.  Ins. 

Though  s6e  the  remarks  of  Clifford,  J.,  Co.  t\  Cherry,  84  Va.  72 ;  Unirersal  L. 

in  James  v.  Lycoming  Ins.  Co.,  4  Cliff.  Ins.  Co.  v,  Devore,  88  Va.  778 ;  Prie- 

272  (D.  Mass.).  ger  r.  Exchange  Mat.  Ins.  Co.,  6  Wis. 
*  Richards  v.  Protec'n  Ins.  Co.,  30  Me.  89  ;  Sawyer  p.  Dodge  Co.  Mat.  Ins.  Co., 

273  ;    Wilson  v.  Hampten  F.  Ins.  Co.  37  Wis.  503  ;  Ins.  Co.  p.  Boon,  95  U.  S. 

4  R.  I.  159.  117  ;  Carpenter   v.  Providence  Wash. 
s  Wells  p.  Pacific  Ins.  Co.,  44  Cal.  Ins.  Co.,  16  Pet.  495  ;  Henshaw  p.  Mat. 

397 ;  State  Ins.  Co.  r.  Horner,  14  Colo.  Safety  Ins.  Co.,  2  Blatch.  99  (S.  D.  N. 

391 ;   Amer.    Ins.   Co.   v.   Leonard,  80  Y.)  ;  Crane  v.  City  Ins.  Co.,  3  Fed.  R. 

Ind.  272  ;  Wilcutts  p.  Northwest  Mut.  558  (S.  D.  Oh.)  ;  Soott  p.  Quebec  F.  A«- 

L.  Ins.  Co.,  81  lb.  300 ;  Hoose  p.  Pres-  sur.  Co.,  Stewart  (L.  Can.),  147. 
cott  Ins.  Co.,  84  Mich.  309  ;  Miss.  Mut. 
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in  the  first  place,  according  to  its  true  sense  and  meaning,  as  col- 
lected from  the  terms  used  in  it ;  and,  secondly,  that  they  are  to  be 
understood  in  their  plain,  ordinary  and  popular  sense,  unless  they 
have,  by  some  known  usage  of  trade,  or  the  like,  acquired  a  pecu- 
liar sense  distinct  from  the  popular  sense  of  the  same  words,  or 
unless  the  context  evidently  points  out  that  they  must  be  understood 
in  some  other  special  and  peculiar  sense  in  the  particular  instance, 
in  order  to  effectuate  the  immediate  intention  of  the  parties.  The 
only  difference  between  policies  of  insurance  and  other  instruments, 
in  this  respect,  is  that  the  greater  part  of  the  printed  language  of 
them,  being  invariable  and  uniform,  has  acquired  from  use  a  known 
and  definite  meaning  ;  and  that  the  written  words,  inasmuch  as  they 
are  the  immediate  language  and  terms  selected  by  the  parties  them- 
selves for  the  expression  of  their  meaning,  are  entitled,  if  there  be  a 
reasonable  doubt  upon  the  sense  of  the  whole,  to  have  a  greater 
effect  attributed  to  them  than  to  the  printed  words,  subject  indeed 
always  to  be  governed,  in  point  of  construction,  by  the  language 
and  terms  with  which  they  arc  accompanied,^  though  if  possible 
both  should  be  construed  together.*  However,  as  Chalmers,  J., 
observed  in  Co-operative  L.  Ass'n  v.  Leflore,'  and  as  the  reader 
will  probably  admit,  after  a  perusal  of  this  Treatise,  "  it  is  impos- 
sible to  resist  the  conclusion,  in  perusing  the  cases,  that  the  Courts, 
in  order  to  avoid  supposed  hardships  in  this  class  of  suits,  have  been 
disposed  to  adopt  other  rules  than  those  applicable  to  ordinary 
contracts." 

'  See  remarks  of  Lord  Ellenborough  in  Coster  i;.  PhoBnix  Ins.  Co.,  2  Wash, 

in   Robertson  v,  French,  4  East,  130,  51,  53  (D.  Pa.).     See  also  Hernandez 

136  ;  Wallace  v.  Ins.  Co.,  4  La.  289 ;  v.  Sun  Mut.  Ins.  Co.,  6  Blatch.  317  (S. 

Goes  t'.  Citizens'  Ins.  Co.,  18  La.  An.  D.  N.  Y.) ;  Stout  v.  Commer.  Un.  Ins. 

97  ;  Broadwater  i\  Lion  F.  Ins.  Co.,  34  Co.,  11  Biss.  309  (D.  lud.)  ;  Meagher  v. 

Minn.  465  ;  Harper  v.  Albany  Mut.  L.  Home  Ins.  Co.,  11  U.  C.  C.  P.  328. 
Ins.    Co.,    17   N.  Y.  194;  Benedict  v.        «  Cobb  v,  Ins.  Co.  of  N.  A.,  17  Kan. 

Ocean  Ins.  Co.,  31  lb.  289  ;    Bargett  i;.  492;  Wallace  v.  Ins.  Co.,  4  La.  289  ; 

Orient  Mut.   Ins.   Co.,  3  Bos.  (N.  Y.)  Bargett  v.  Orient  Ins.  Co.,  3  Bos.  (N.Y.) 

385 ;  Hayward  v.  Northwest.  Ins.  Co.,  385  ;    Coster   v.   PhcBuix    Ins.    Co.,    2 

19  Abb.  (N.  Y.)  116;  Grandin  v.  Ro-  Wash.    51    (D.    Pa.):    Hernandez   v. 

Chester  Ins.  Co.,  107  Pa.  St.  26 ;  Peo-  Sun  Mut.  Ins.  Co.,  6  Blatch.  317  (S. 

pies'  Ins.Co.r.Kuhn,  12Hei8k.(Tenn.)  D.  N.  Y.). 
515 ;  Ga.  Home  Ins.  Co.  v.  Jacobs,  56        '  53  Miss.  1, 15. 
Tex.  366.    Remarks  of  Washington,  J., 
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568.  It  is  often  said  that  a  policy  of  insurance  should  be  libe- 
rally construed,^  though  it  is  not  clear  what  this  precisely  means.  It 
may  mean  that  it  is  not  to  be  subjected  to  the  same  degree  of  tech. 
nical  strictness  as  would  be  the  case  in  other  contracts,  so  that  a 
liberal  construction  would  be  one  in  which  the  insured  is  favored 
more  than  the  company.  If  this  is  the  meaning,  the  phrase  is  not 
technical,  and  is  an  unhappy  one.'  However  this  may  be,  it  is  not 
apparent  why  the  contract  should  not  in  all  respects  be  construed 
like  any  other — that  is,  according  to  the  true  intention  of  both 
parties,  and  not  more  strongly  against  the  insurer  than  against  the 
insured.'  But  it  is  to  be  observed  that  as  the  insurer  draws  the 
conditions  of  the  contract,  he  will  probably  make  use  of  appropriate 
language  to  express  his  intention  and  to  fully  protect  his  own 
interests,  and  therefore,  where  he  employs  doubtful  language  or 
creates  a  latent  ambiguity,  it  should  be  construed  against  the 
insurer  or  writer  of  the  language,  as  in  the  case  of  other  contracts.^ 


1  Set)  Grant  i*.  Lexington  F.  L.  &  M. 
Ins.  Co.,  5  Ind.  23  ;  Supreme  Lodge  K. 
of  P.  V.  Sohmidt,  98  lud.  374 ;  iEtna  ins. 
Co.  V,  Jackson,  16  B.  Mon.  (Ky.)  242; 
Palmer  v,  Warren  Ins.  Co.,  1  Story, 
360  (D.  Mass.)  ;  Amer.  Basket  Co.  r. 
Farmville  Ins.  Co.,  3  Hughes,  251  (E. 
D.  Va.). 

'  See  Merch.  Ins.  Co.  v.  Edmonds, 
17  Grat.  (Va.)  138. 

'  Westchester  F.  Ins.  Co.  v.  Weaver, 
70  Md.  536. 

*  Fowkes  V,  Manchester  &  Loud.  L. 
Assur.,  Etc.,  Ass'n,  3  B.  &  S.  917; 
Pelly  V.  Royal  Exchange  Assur.  Co.,  1 
Burr.  3;  Anderson  v.  Fitzgerald,  4  H. 
L.  C.  p.  507  ;  Piedmont  &  Arlington 
L.  Ins.  Co.  V.  Young,  58  Ala.  476 ; 
Ala.  Gold  L.  Ins).  Co.  t*.  Johnston,  80 
lb.  467;  Wells  v.  Pacif.  Ins.  Co.,  44 
Cal.  397  ;  Rankin  o.  Amazon  Ins.  Co., 
89  Cal.  203;  Atlan.  Ins.  Co.  u.  Maun- 
ing,  3  Colo.  224 ;  Boon  v.  ^tna  Ins. 
Co.,  40  Conn.  575  ;  Northw.  Mut.  L. 
Ins.  Co.  t\  Ross,  63  Ga.  199  ;  McCarty  r. 
Howell,  24  111.  341 ;  Commer.  Ins.  Co.  r. 
Robinson,  64  lb.  265  ;  Schroeder  t'. 
Trade  Ins.  Co.,  109  111.  157  ;  Healey  r. 
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Mut.  Aoc.  Ass'n,  133  111.  556  ;  Un.  Mut. 
Ace.  Ass'n  V.  Frohard,  134  III.  22S  ; 
Mut.  Mill  Ins.  Co.  t\  Gordon,  121  ill. 
366 ;  Grant  v.  Lexington  F.  L.  &  M. 
Ins.  Co.,  5  Ind.  23 ;  l^enn  Mut.  L.  Ins. 
Co.  V.  Wiler,  100  lud.  92;  Northw. 
Mut.  L.  Ins.  Co.  V.  Hazflett,  105  lud. 
212;  Continen.  Ins.  Co.  v.  Vanlue, 
126  Ind.  410;  Phoenix  Ins.  Co.  c*. 
Spiers,  87  Ky.  285 ;  Miller  u.  Mut. 
Benef.  L.  Ins.  Co.,  HI  luwa,  216;  N.Y. 
L.  Ins.  Co.  V.  Flack,  3  Md.  341  ;  Sy- 
mouds  v.  Northwest.  Mut.  L.  Ins.  Co., 

23  Minn.  491;  Loy  v.  Home  Ins.  Co., 

24  lb.  315;  Cargill  r.  Millers  &  Mfrs. 
Mut.  Ins.  Co.,  33  lb.  90;  Olson  v,  St. 
Paul  F.  &  M.  Ins.  Co.,  35  lb.  432 ;  Brown 
V.  R*way  Pass.  Assur.  Co.,  45  Mo.  221  ; 
Wash.  Mut.  F.  Ins.  Co.  v.  St.  Mary's  Sem- 
inary, 52  lb.  480  ;  Hale  r.  Springfield  F. 
&  M.  Ins.  Co.,  46  Mo.  Ap.  508 ;  Carr  v. 
Roger  Williams  Ins.  Co.,  13  Ins  L.  J.  443 
(N.  H.);  Gerhanser  r.  North  Brit.,  Etc., 
Ins.  Co.,  7  Nev.  174 ;  Carson  p.  Jersey 
City  Ins.  Co.,  43  N.  J.  L.  300:  Andens 
V.  Knights  of  Honor,  51  N.  J.  L.  175  ; 
McLaughlin  v.  Washington  Co.  Mat. 
Ins.  Co.,  23  Wend.  (N.  Y.)  525 ;  Hoff. 


CHAP.  I.]  WARRANTS   AND   REPRESENTATIONS.  [568. 

In  accordance  with  this  rule,  in  the  event  of  a  doubt  as  to  the  inten- 
tion of  the  parties,  the  language  will  be  construed  rather  to  favor 
words  of  description  or  representation  than  an  express  warranty, 
for  it  must  always  clearly  appear  that  a  warranty  is  intended,  and 
the  language  will  not  be  extended  by  construction.^  Nor  is  the 
word  "  warrant"  always  conclusive  of  what  was  intended,*  nor  is 

man  r.  JGtnaF.  Ins.  Co.,  32  N.  Y.  405  ;  Fed.  R.  606  (S.  D.  Mias.);  Scott  v,  Scot. 

Walah  r.  Wash.  M.    Ins.  Co.,  32  lb.  Ace.  Ins.  Co.,16C.  S.  C.  (4th  ser.)  630  ; 

427  ;  Reynolds  v.  Commerce  F.  Ins.  Co.,  Palmer  t\  Warren  Ins.  Co.,  1  Story  (D. 

47  N.  Y.  597  ;  McMaster  v.  Ins.  Co.  of  Mass.),  360:  Catlin   v.  Springfield   F. 

N.  A.,  55  lb.  222  ;  Griffey  ».  N.Y.  Cent.  Ins.    Co.,    1    Sum.    434    (D.  Mass.)  ; 

Ins.   Co.,  100  lb.  417  ;  Kratzenstein  v.  Sayles  v.  Northw.  Ins.    Co.,   2   Curt. 

West.Assur.  Co.,  116  lb.  54;  Ha1pin&.  610    (D.  K.   I.);    Wallace   v.  German 

Ins.  Co.  of  N.A.,  120  lb.  73;  Mowry  v.  Amer.    Ins.   Co.,  4   McCrary,  123  (D. 

World  Mut.   L.  Ins.  Co.,   7  Daly,  321  Iowa)  ;  Sheerer  v.  Manhattan   L.  Ins. 

(N.Y.)  ;  Hoffman  i\  iEtna  Mut.  Benef.  Co.,  16  Fed.  R.  720  (D.  Ky.)  ;  Teuto- 

L.   Ins.   Co.,  3  Am.  L.  Rec.  272  (Oh.)  ;  uia  Ins.  Co.  v.  Roylston  Mut.  Ins.  Co., 

Western  Iu8.  Co.  i;.  Cropper,  32  Pa.  St.  20   Fed.    R.    148   (K.  D.  La.);    Ham- 

351 ;  Merrick  v.  Germania  F.  Ins.  Co.,  mond  r.  Cit.   Ins.   Co.,  26  N.   Bruns. 

54  lb.  277 ;  Franklin    F.    Ins.    Co.  v.  371. 

Brock,  67  lb.  74;  Metropolitan  L.  Ins.  *  Anderson  v,  Filagerald,  4  H.  L.  C, 

Co.  V.  Drach,  101  lb.   278 ;  Burkliard  p.  507 ;  Noone  r.  Transatlan.    F.  Ins. 

r.  Travellers'  Ins.  Co.,    102   lb.  262;  Co.,  88  Cal.  1.52;  Nat.  Bk.  c.  Un.  Ins. 

Orandin  p.  Rochester  German  Ins.  Co.,  Co.,  88  Cal.  497  ;  Mut.  Benef.  L.  Ins. 

107  lb.  26;  Humphreys  v.  Nat.  Benef.  Co.  v.  Robertson,    59   HI.    123;Conti. 

A8s*u,    139    Pa.    St.    264;    Wilson  i;.  nental  L.  Ins.  Co.   f.  Rogers,  119   III. 

Hampden    F.    Ins.  Co.,   4   R.   I.  159  ;  474  ;  Miller  v.  Mut.  Benef.  L.  Ins.  Co  , 

Hoffman  v.  Ins.  Co.*s,   88  Teun.  735;  31  Iowa,  216;  Daniels  r.  Hudson  River 

Goddard  v.  East.  Tex.  F.  Ins.  Co.,  67  Ins.  Co.,  12  Cush.  (Mass.)  416  ;  Camp- 

Tex.  69;  N.  0.  Ins.  Co.  v.  Gordon,  68  bell  i>.  New  Eng.   Mut.   L.  Ins.  Co.,  98 

lb.  141 ;    Brink   v,  Merch.  &  Mechan.  Mass.  381  ;  Price  v.    Phcenix  Mut.  L. 

Ins.   Co.,  49  Vt.  442;  Merch.  Ins,  Co.  Ins.  Co.,  17  Minn.  497;  Planters'  Ins. 

r.  Edmonds,  17  Grat.   (Va.)  138 ;  U.  Co.  u.  Myers,  55  Miss.  479  :   Vivar  t-. 

8.  Mut.  Ace.  Ass'n  v.  Newman,  84  Va.  Knights  of  Pythias,  52  N.  J.  L.  455; 

52;  Watertown  F.  Ins.  Co.  v.  Cherry,  Wilson  w.  Conway  F.  Ins.  Co.,  4  R.  I. 

84  Va.  72;  Morae  v.  Buffalo  F.  &  M.  142;  Schwarzbach  r.  Oh.  Val.  Protec. 

Ids.   Co.,    30  Wis.    634;  Redman    v.  Un.,  25  W.  Va.  622;  Phoenix  Ins.  Co. 

Hartford   F.  Ins.    Co.,   47    Wis.    89;  ».  Raddin,  120  IJ.  S.  183 ;  Hammonds. 

Wakefield  v.  Orient  Ins.  Co.,  50  Wis.  Cit.  Ins.   Co.,  26  N.  Bruns.  371. 

.'>32;  Shafer   o.  Phoenix    Ins.  Co.,    53  *  Wheaton    v.  N.    Brit.   &   Mercan. 

Win.  361 ;  Nat.   Bk.  v.  Ins.  Co.,  95  U.  Ins.  Co.,  76  Cal.  415  ;  Rogers  v.  Phoenix 

S.  673;  Monlor  r.  Amer.   L.  Ins.  Co.,  Ins.   Co.,  121   Ind.  570;  Throop  v.  N. 

Ill   lb.  335  ;  Thomson  r.  Phoenix  Ins.  Amer.  F.  Ins.  Co.,  19  Mich.  423;  Owens 

Co.,  136  lb.  287  ;  Wallace  v.  Ger.  Amer.  v,  Holland  Purchase  Ins.  Co.,  56  N.  Y. 

Ins.  Co.,  41  Fed.  R.  742  (N.  D.  Iowa)  ;  565  ;  Redman  v.  Hart.  F.  Ins.  Co.,  47 

Cotten  V.  Fidelity  k  Casualty  Co.,  41  Wis.  89. 
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the  word  "  condition."*  Though  the  use  of  the  word  **  warranty" 
or  "  representation"  is  necessarily  a  factor  in  determining  whether 
from  the  whole  language  a  warranty  or  a  representation  is  implied,* 
often  too  great  stress  is  laid  on  the  employment  of  these  words. 

569.  It  is  frequently  said  that  "  forfeitures  are  odious  to  the 
law,"  or  that  **  forfeitures  are  not  favored  and  will  not  be  judicially 
declared  if  the  rights  of  the  parties  can  be  fully  saved  and  secured 
without,"  or  that  they  will  be  "  mitigated  or  relieved  against  when 
it  can  be  done  without  violence  to  the  contract  of  the  parties."'  But 
a  perusal  of  the  judgments  in  the  great  majority,  perhaps  nearly 
all  of  the  cases,  will  show  that  the  rules  as  to  forfeiture  simply  are 
that  where  the  contract  of  forfeiture  is  lawful,  the  language  of  the 
policy  must  show  clearly  that  a  forfeiture  is  intended  ;  and  the  lan- 
guage must  be  taken,  if  doubtful,  to  bear  against  the  insurer,  because 
he  wrote  it.  In  other  words,  forfeitures  are  strictly  construed  and 
against  the  party  writing  them  into  the  contract.^  In  Douglas  v. 
Knickerbocker  L.  Ins.  Co.*  it  was  held  that  the  language  of  the  policy 
need  not  in  so  many  words  expressly  provide  for  a  forfeiture  in  order 
to  make  one  effectual.  Where  an  endowment  life  policy  provided 
for  a  forfeiture  should  the  insured  '^  travel  upon  the  seas,"  but 
upon  the  back  of  the  policy  it  was  stipulated  that  if  after  a  certain 
number  of  premiums  had  been  paid  the  policy  should  cease  in  con- 
sequence of  the  non-payment  of  premiums,  the  company  would  on 
its  surrender  issue  a  new  policy  for  the  full  value  acquired  under 
the  old  one,  and  the  insured  forfeited  the  policy  by  travelling  upon 
the  seas,  it  was  held  that  the  right  to  a  new  policy  was  also  forfeited, 


^  Campbell  v.  New  Eng.  Mnt.  L.  Ins. 
Co.,  98  Mass.  381. 

<  lb.  Price  t;.  Phoenix  Mat.  L.  Ins. 
Co.,  17  Minn.  497  ;  Amer.  Pop.  L.  Ins. 
Co.  V.  Day,  39  N.  J.  L.  89 ;  Cushman 
V.  U.  S.  L.  Ins.  Co.,  4  Hun.  (N.  Y.) 
783 ;  Aicher  v.  Metropolitan  L.  Ins. 
Co.,  6  W.  N.  C.  (Pa.)  332;  Wash.  L. 
Ins.  Co.  t^.  Schaihle,  1  lb.  369  ;  9  Phila. 
136  ;  Moulor  i-.  Ainer.  L.  Ins.  Co.,  Ill 
U.  S.  335. 

'  See  Ewald  i;.  Northwest  Mut.  L. 
Ins.  Co.,  60  Wis.  431, 432-6  ;  Ala.  Gold 
L.  Ins.  Co.  V,  Johnston,  80  Ala.  467. 
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«  See  Mnlville  v,  Adams,  19  Fed.  R. 
887  (N.  D.  N.  Y.)  ;  Young  v.  Mat.  L. 
Ins.  Co.,  2  Saw.  325  (D.  Cal.)  ;  Aurora 
F.  Ins.  Co.©.  Eddey,  65  lU.  213;  North 
Berwick  Co.  i7.  New  Eng.  F.  L.  M.  Ins. 
Co.,  52  Me.  336 ;  Westchester  F.  Ins. Co. 
r.  Earle,  33  Mich.  143;  Lyon  r.  Trtv- 
ellers'  Ins.  Co.,  55  lb.  141 ;  Mayor  r. 
Hamilton  F.  Ins.  Co.,  10  Bos.  (N.  Y.) 
537 ;  Helme  v.  Phila.  L.  Ins.  Co.,  61 
Pa.  St.  107  ;  O'Conner  v.  Towns,  1  Tex. 
107 ;  Ewald  v.  N.  West.  Mut.  L.  Ins- 
Co.,  60  Wis.  431. 

»  83  N.  Y.  492. 
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and  that  the  premiums  already  paid  were  forfeited,  though  there 
was  no  express  stipulation  to  that  effect. 

570.  Where  the  contract  is  contained  in  several  documents,  as  in 
a  policy  and  application,^  or  in  a  policy  and  premium  note,'  the 
various  documents  should  be  construed  as  constituting  one  instru- 
ment. 

As  a  general  rule,  a  special  clause  of  exception  will  govern  a 
general  clause.'  But  inhere  a  clause  in  the  application  stipulated 
that  the  statements  therein  were  correct  ^'  so  far  as  regards  the 
risk,"  and  another  clause  in  it,  to  which  the  policy  was  expressly 
made  subject,  provided  that  misrepresentation  of  material  facts 
would  destroy  any  claim  for  a  loss,  and  the  application  contained 
an  untrue  representation  as  to  incumbrances,  it  was  held  that  the 
policy  was  void,  for  the  express  covenant  as  to  '*  the  risk"  did  not 
limit  the  assured's  responsibility  for  other  material  misrepresenta- 
tions.* In  Foot  v.  JGtna  L.  Ins.  Co.,*  the  proposals  were  part  of  the 
contract,  and  it  was  stipulated  in  the  policy  if  they  should  be  in  any 
respect  false  or  fraudulent  the  policy  was  to  be  void.  To  a  number 
of  questions  as  to  health  the  insured  answered  incorrectly  "  no," 
and  at  the  end  of  the  questions  the  insured  declared  in  writing  that 
the  answers  were  correct  and  should  form  the  basis  of  the  contract, 
and  also  that  any  untrue  or  fraudulent  answer  or  suppression  of 
facts  as  to  his  health  should  avoid  the  policy,  and  it  was  held  the 
policy  was  avoided,  and  the  proviso  that  if  the  answers  should  be 
found  in  any  respect  false,  etc,  was  not  a  merger  or  waiver  of  the 
previous  provisions.  In  Continental  L.  Ins.  Co.  v.  Rogers,'  the 
statements  in  the  application  were  in  the  policy  "warranted"  "by 
the  insured  to  be  true  in  all  respects,  and  that  if  this  policy  has 
been  obtained  by  or  through  any  fraud,  misrepresentation,  or  con- 
cealment, said  policy  shall  be  absolutely  null  and  void  ;"  and  it  was 
said  the  answers  in  the  application  must  be  treated  either  as  repre- 

^  Fowkes  r.  Manchester  &  Loud.  L.  *  Palmer  t;.  Coiitineii.  Ins.   Co.,  31 

Aasur.  Ass'n,  3  B.  &  S.  917  ;  Phoenix  Mo.  Ap.  467  ;  Dircks  v,  German  Ins. 

]n8.  Co.  a,  Benton,  87  lud.  132;  Man-  Co.,  34  lb.  31. 

dego  V.  Centen.  Mat.  L.  Ass'n,  64  Iowa,  >  Mitchell  Furniture  Co.  v.  Imperial 

134  ;  Oahagan  v,  Un.  Mut.  Ins.  Co.,  43  F.  Ins.  Co.,  17  Mo.  Ap.  627. 

N.  H.  176;  Finoh  r.  Amer.  Populai'  L.  *  Friesmuth  i\  Agwam  F.  Ins.  Co., 

Ins.  Co.,   11  Alb.  L.  J.  91  (N.  Y.) ;  10  Cash.  (Mass.)  587. 

Ckrisman  o.  ^Uie  Ins.  Co.,  16  Ofeg.  •  4  Daly  (N.  Y.),  285. 

283.  6  119  111.  474. 
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sentations  or  warranties.  If  as  warranties,  the  latter  part  of  tbe 
clause  could  have  no  meaning,  as  the  policy  would  be  avoided  for  an 
honest  misstatement.  But  if  as  representations,  then  the  clause 
would  apply  and  render  them  void,  if  wittingly  false  or  material 
and  unwittingly  false ;  but  the  policy  would  be  valid  if  not  inten- 
tionally false  and  not  material.  The  case,  however,  turned  on  the 
question  of  burden  of  proof.  In  Elliott  v.  Hamilton  Mut.  Ins.  Co.,* 
the  proposal  was  agreed  to  be  ^^  a  correct  description,  so  far  u 
regards  condition,  situation,  value,  and  risk,"  and  that  the  ^^mis- 
representation, or  suppression  of  material  facts  shall  destroy  a 
claim  for  damage  or  loss  ;"  the  by-laws  to  which  the  policy  was  sub- 
ject provided  that  the  application  should  be  a  warranty  on  the  part 
of  the  insured,  and  that  *'*'  unless  the  applicant  should  make  a  correct 
description  and  statement  of  all  facts  inquired  for  in  the  application 
and  of  all  other  material  facts  in  reference  to  the  insurance  or  to  the 
risk,  the  policy  shall  be  void,"  and  it  was  held  that  this  only  war- 
ranted the  truth  of  material  facts  described.  An  obvious  mistake 
on  the  face  of  an  Instrument  cannot  be  corrected,  unless  from  other 
parts  of  the  instrument  there  can  be  no  doubt  of  what  the  real 
intention  of  the  parties  was.  And  in  giving  effect  to  the  intent  of 
the  parties,  as  gathered  from  the  entire  instrument,  the  Court  may 
disregard  a  mistake  apparent  on  the  face  of  the  writing.'  In 
McQuitty  V,  Continen.  L.  Ins.  Co.'  the  policy  was  payable  at  death 
or  at  the  end  of  fifteen  years,  and  the  premium  was  payable  in  cash 
and  notes.  There  was  a  clause  of  forfeiture  for  non-payment  of 
the  premium  and  interest  in  advance  on  the  notes.  On  the  margin 
of  the  policy  was  written  ^'  nou-forfei table  endowment  policy  with 
profits,"  and  it  was  held  that  the  words  in  the  margin  were  mean- 
ingless and  could  not  be  considered,  being  totally  opposed  to  the 
body  of  the  policy.  It  has  been  stated  that  an  express  warranty 
•would  exclude  any  implied  one  on  the  same  subject.* 

571.  Whether  the  rule  of  the  common  law,  that  warranties  in 
sales  do  not  apply  to  visible  defects,  is  applicable  to  insurance  con- 
tracts does  not  seem  clear,  and  the  reader  is  referred  to  several 
New  York  cases  to  determine  the  matter.* 

1  13Graj(Ma88.),139.  *  Scott  v.  Quebec  F.  Aasur.  Co.,  1 

<  Mercau.  Ins.  Co.  v,  Jaynea,  87  111.    Stew.  (L.  Can.)  147. 

199.  *  Jenningn  ».    Chenango  Co.    Mat 

*  15  R.  I.  573.  Ins.  Co.,  2  Denio  (N.  Y.),  75 ;  Riple/ 
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572.  With  regard  to  impossible  conditions,  the  rule  laid  down  in 
Paradine  v.  Jane*  was  that  "  Where  the  law  creates  a  duty  or 
charge,  and  the  party  is  disabled  to  perform  it  without  any  default 
in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse  him. 
As  in  the  case  of  Waste,  if  a  house  be  destroyed  by  tempest  or  by 

enemies,  the  lessee  is  excused But  when  the  party  by  his 

own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  contract. 
And,  therefore,  if  the  lessee  covenants  to  repair  a  house,  though 
it  be  burnt  by  lightning  or  thrown  down  by  enemies,  yet  he  ought 
to  repair  it."'  This  rule  was  somewhat  more  amply  stated  by 
Blackburn,  J.,  about  two  hundred  years  later  in  Taylor  v.  Cald- 
well,* as  follows  :  "  There  seems  no  doubt,  where  there  is  a  positive 
agreement  to  do  a  thing  not  unlawful,  the  contractor  must  perform 
it,  or  pay  damages  for  not  doing  it,  although,  in  consequence  of 
unforeseen  accidents,  the  performance  of  his  contract  has  become 
unexpectedly  burthensome  or  even  impossible."*  But  this  rule  is 
only  applicable  when  the  contract  is  positive  and  absolute,  and  not 
subject  to  any*condition,  express  or  implied  ;  and  there  are  autho* 
rities  which,  as  we  think,  establish  the  principle  that  where,  from 
the  nature  of  the  contract,  it  appears  that  the  parties  must  have 
known  it  could  not  be  fulfilled,  unless  when  the  time  of  the  fulfil- 
ment arrived  some  particular  specified  thing  continued  to  exist,  so 
that  when  entering  into  the  contract  they  must  have  such  continued 
existence  as  the  foundation  of  what  was  to  be  done ;  there,  in  the 
absence  of  any  express  or  implied  warranty  that  the  thing  shall 
exist,  the  contract  is  not  to  be  construed  as  a  positive  contract,  but 
as  subject  to  an  implied  condition  that  the  parties  shall  be  excused  in 
case,  before  breach  of  performance,  it  becomes  impossible.  Thus 
where  A.  agreed  to  give  B.  the  use  of  a  music  hall  on  certain  days 

r.  ^tnaliiB.  Co.,  30  N.  Y.  136 ;  Ken-  259;    Shubrick    v,    Salmud,   3   Barr. 

nedy  v.  St.  LawroDce  Co.  Mnt.  Ins.  Co.,  1637  ;  Worsley  v.  Woods,  6  D.  &  £., 

10  Barb.  (N.  Y.)  2S5  ;  Cashman  v.  U.  S.  p.  718. 

L.  Ins.  Co.,  4  Hun.  (N.  Y.)  783.     Sot)        •  3  B.  &  S.,  p.  833. 

Merch.  &  Mfre.  Mat.  Ins.  Co.  v.  Wash.        ^  See   1   Roll.  Abr.  450,    Condition 

Mat.  Ins.  Co.,  1  Handy  (Oli.),  408.  (G.);  note  to  Walton  v.  Waterboase, 

^  Allejn,  p.  27.  2  Saand.  421  a,  n  2 ;  HaU  v.  Wright, 

*  See  also  Hadley  u.  Clark,  8  T.  R.  E.  B.&  E.  746. 
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for  concerts,  with  no  express  stipulation  as  to  fire,  in  the  event  of 
destruction  by  fire  both  parties  will  be  excused  from  performance.^ 
573.  Frequently  policies  contain  insurances  on  separate  items  of 
property  separately  enumerated  and  separately  valued,  and  the  ques- 
tion arises  whether  the  whole  policy  is  forfeited  if  the  insurance  as  to 
one  item  is  void.  In  considering  this  we  shall  omit  cases  turning 
on  fraud  and  illegality,  which  are  discussed  elsewhere  under  those 
heads.  In  most  of  the  States,  and  in  Ontario,  the  rule  is  that  where 
the  premium  is  single  and  the  subject  is  substantially  one  risk, 
though  the  policy  embraces  several  items  separately  enumerated, 
the  contract  is  entire,  and  a  forfeiture  as  to  one  item  will  forfeit  the 
entire  contract.'  And  this  is  true  whether  the  separate  items  are 
chattels,*  or  realty  and  personalty,*  or  separate  pieces  of  realty.*   In 

1  Taylor  v.  Caldwell,  3  B.  &  S.  826.  6^0 ;  Friesmith  v.  Agawam  Mnt.  F. 
See  O'Neill  v.  Ottawa  Agricult.  Ins  Co.,  Ins.  Co.,  10  Cusli.  (Mass  )  587 ;  Brown 
15  Can.  L.  J.  207.  r.  Peoples'  Mut.  Ins.  Co.,  11  lb.  280;  Lee 

2  West.  Assur.  Co.  v.  Stoddard,  88  v.  Howard  F.  Ins.  Co.,  3  Gray  (Mass.), 
Ala.  606;  Wolff  r.  Uv.  &  Lond.  &  583;  Kimball  v.  Howard  F.  Ins.  Co.,  8 
Globe  Ins.  Co.,  50  N.  J.  L.  453 ;  Mackay  lb.  33  ;  ^tna  Ins.  Co.  v.  Resh,  44  Mich. 
v.  Glasgow  &  Lond.  Ins.  Co.,  4  L.  R.  55  ;  Plath  v,  Minn.  Farmers'  Mut.  F. 
Sup.  Ct.  (Mont.)  124  ;  Essex  Sav.  Bank  Ins.  Co.,  23  Minn.  479  ;  Cnthbertson 
V.  Meriden  ins.  Co.,  57  Conn.  335.  The  v,  N.  C.  Home  Ins.  Co.,  96  N.  C.  480; 
cases  of  Clarke  v.  New  Rng.  Mut.  Ins.  Harris  v.  Oh.  Ins.  Co.,  5  Oh.  466;  F. 
Co.,  6  Gush.  (Mass.)  342;  Date  r.  Gore  Ass'n  v,  Williamson,  26  Pa.  St.  196; 
Dist.  Mnt.  F.  Ins.  Co.,  14  (J.  C.  C.  P.  Gottsman  v.  Pa.  Ins.  Co.,  56  lb.  210; 
548,  and  Goring  v.  Lond.  Mut.  Ins.  Co.,  Franklin  F.  Ins.  Co.  r.  Brock,  57  lb. 
10  Out.  R.  236,  though  not  eo  nomine  74;  Kelly  r.  Humboldt  Ins.  Co.,  5  Cent, 
overruled,  cannot,  in  view  of  the  later  R.  484  (Pa.)  ;  McGowan  p.  Peoples' 
authorities  cited  in  the  following  notes,  Mut.  F.  Ins.  Co.,  54  Vt.  211  ;  Hinmau 
be  regarded  now  as  correct  law.  In  the  v.  Hartford  F.  Ins.  Co  ,  36  Wis.  159; 
District  of  Iowa  in  the  Federal  (^ourt  Schumitsch  v.  Amer.  Ins.  Co.,  48  lb. 
tlie  Court  expressed  a  quere  on  the  .26  ;  Ramsay  Woollen  Cloth  Mfg.  Co.  r. 
point.  See  Allison  u.  Phoenix  Ins.  Co.,  Mut.  F.  Ins.  Co.,  11  U.  C.  Q.  B.  516; 
3  Dill.  480  (D.  Iowa.).  Russ  r.  Mut.  F.   Ins.   Co.,  29  lb.  73; 

9  Havens  t;.  Home  Ins.  Co.,  Ill  Ind.  Billington  v.  Can.  Mut.  F.  Ins.  Co.,  39 

90;  Garver  v,  Hawkeye  Ins.   Co.,   69  lb.  433;  Bleakley  <;.  Niag.  Dist.  Mnt. 

Iowa,  202;  Phoenix  Ins.  Co.  v.  Law-  Ins.  Co.,  16  Grant  (Can.),  198;  Gore 

reuce,  4  Met.  (Ky.)  9  ;  Allen  v»  Merch.  Dist.  Mut.  F.  Ins.  (^.  t\  Same,  2  Dn? . 

Mut.  Ins.  Co.,  30  La.  An.  1386  ;   Love-  (Can.)  411,  reversing  s.  c.  in  1  Ont. 

joy  r.  Augusta  Mut.  F.  Ins.  Co.,  45  Me.  Ap.  545,  and  affirming  s.  c.  in  26  U. 

472;  Gould  u,  York  Co.  Mut.  F.  Ins.  C.  C.  P.  406. 

Co.,  47  Me.  403 ;  Day  v.  Charter  Oak  *  Associated  Firemen*s   Ins.   Co.   r. 

F.  &  M.  Ins.  Co.,  51  Me.  91 ;  Associated  Assum,  5  Md.  165. 

Firemen's  Ins.  Co.  v.  Assum,  5  Md.  165  ;  ^  Havens  v.  Home  Ins.  Co.,  Ill  Ind. 

Bowman  17.  Franklin  F.  Ins.  Co.,  40  lb.  90;  Garver  r.   Hawkeye  Ins.  Co.,  69 
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Schuioitach  v.  Amer.  Ins.  Go.,'  where  there  was  a  clause  against 
change  of  title  in  a  policy  on  personalty,  and  a  chattel  mortgage 
was  subsequently  created,  the  rule  was  thus  stated:  "Where  a 
policy  is  issued  which  covers  personal  property,  such  as  hay,  grain, 
live  stock,  farming  utensils,  etc.,  in  a  building,  and  any  property  of 
that  description  is  subsequently  mortgaged  and  placed  in  the  build- 
ing where  the  risk  will  attach  uiider  the  general  language,  and  the 
insured  claims  payment  for  the  loss  of  such  mortgaged  property  as 
being  covered  by  the  policy  ;  there  the  subsequent  chattel  mortgage 
should  be  deemed  a  breach  of  the  condition  of  the  policy.  If  the 
insured  should  place  subsequently  mortgaged  property  in  a  building, 
not  claiming  that  it  was  covered  by  the  policy,  and  other  personal 
property  in  the  building  should  be  destroyed  which  was  covered  by 
the  policy,  the  insurance  upon  the  unincumbered  property  might  not 
be  affected  by  the  fact  that  mortgaged  property  was  in  the  building 
at  the  s^me  time  and  destroyed  with  it ;  but  the  rule  would  be 
otherwise  if  the  insured  claimed  that  the  mortgaged  property  was 
covered  by  the  policy." 

It  may,  however,  be  that  the  policy  is  so  drawn  that  the  intention 
is  to  make  the  contract  divisible.  In  Ireland,  in  Daniel  v.  Rob- 
inson,* a  clause  in  a  policy  on  several  properties  provided  that  "  if 
any  shall  contain  a  stove,"  etc.,  the  policy  shall  be  void  as  to  such 
building,  and  it  was  held  that  a  plea  which  professed  to  answer  the 


Iowa,  202;  Phoenix  Ins.  Co.  v.  Law- 
rence, 4  Met.  (Kj.)  9  ;  Allen  v.  Merch. 
Mat.  Ins.  Co.,  30  La.  An.  13S6  ;  Gould 
r.  York.  Co.  Mut.  F.  Ins.  Co.,  47  Me. 
403 ;  Lovejojr  v.  Augusta  Mut.  F.  Ins. 
Co.,  45  Me.  472 ;  Bowman  v.  Franklin 
F.  Ins.  Co.,  40  Md.  620  ;  Friesmith  v. 
Agawam  Mut.  F.  Ins.  Co.,  10  Cush. 
(Mass.)  587  ;  Brown  v.  Peoples'  Mut. 
Ins.  Co.,  11  lb.  280  ;  Kimball  v.  Howard 
F.  Ins.  Co.,  8  Gray  (Mass.),  33  ;  ^tna 
Ins.  Co.  r.  Resh,  44  Mich.  55  ;  Plath  r. 
Minn.  Farmers*  Mut.  F.  Ins.  Co.,  23 
Minn.  479  ;  Cuthbertson  i».  N.  C.  Home 
Ins.  Co.,  96  N.  C.  480 ;  Harris  v.  Oh.  Ins. 
Co.,  6  Oh.  466;  Gottsman  v.  Pa.  Ins.  Co., 
56  Pa.  St.  210 ;  McGowan  ?;.  People's 
Mat,  F.  Ins.  Co.,  54  Vt.  211  ;  Hinman 
».  Hartford  F.  Ins,  Co.,  36  Wis.  159 ; 

34 


Sohumitsch  v.  Amer.  Ins.  Co.,  48  lb. 
26  ;  Ramsey  Woolen  Cloth  Mfg.  Co.  i\ 
Mut.  F.  Ins.  Co.,  11  U.  C.  Q.  B.  516; 
Russ  V.  Mut.  F.  Ins.,  29  lb.  73  ;  Billing- 
tou  V.  Can.  Mut.  F.  Ins.  Co.,  39  lb. 
433;  Gore  Dist.  Mut,  F.  Ins.  Co.  r. 
Samo,  2  Puv.  (Can.)  411 ;  reversing 
8.  G.  in  1  Ont.  Ap.  545,  and  affirming 
8.  c.  in  26  U.  C.  C.  P.  405. 

1  Day  V.  Charter  Oak  F.  &  M.  Ins. 
Co.,  51  Me.  91;  Lee  t*.  Howard  F.  Ins. 
Co.,  3  Gray  (Mass.),  583  ;  F.  Ass'n  v. 
Williamson,  26  Pa.  St.  196 ;  Franklin 
F.  Ins.  Co.  V.  Brock,  67  lb.  74 ;  Kelly 
V.  Humboldt  Ins.  Co.,  5  Cent.  R.  484 
(Pa.);  Bleakley  v.  Niag.  Dist.  Mut. 
Ins.  Co.,  16  Grant  (Can.),  198. 

«  Batty  (Ir.)  650. 
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whole  declaration,  and  only  set  up  the  presence  of  stoves  in  certain 
buildings,  was  bad.*  In  Maine,  the  Statute  of  1861,  c.  84,  sec.  3, 
provides  that  an  innocent  misrepresentation  as  to  title  should  not 
avoid,  and  of  course  where  there  is  a  misrepresentation  as  to  the 
title  on  one  item  of  property  this  point  could  not  be  vital." 

Other  Courts,  however,  apparently  hold  that  such  a  contract  is 
divisible,  and  that  a  breach  as  to  one  item  would  not  forfeit  the 
whole  insurance.*  But  such  a  clause  as  that :  "  If  the  property, 
either  real  or  personal  or  any  part  thereof,  shall  be  incumbered, 
...  it  must  be  represented  .  .  .  otherwise  this  entire  policy  and 
every  part  thereof  shall  be  void,"  was  held  to  be  indivisible  and  that 
a  breach  as  to  one  item  will  avoid  the  whole  policy.*  Where,  how- 
ever, there  are  two  policies  taken  together,  one  on  merchandise  in 
a  storehouse,  and  another  on  a  factory,  and  the  former  contained  a 
clause  against  increase  of  risk  and  the  latter  a  clause  as  to  time  of 
running,  it  was  held  that  a  permit  increasing  the  time  of  running 
would  not  be  an  increase  of  risk  so  to  affect  the  first  policy.* 

574.  In  the  actual  construction  of  the  contract  the  rule  is  that  a 
written  contract  should  be  construed  by  the  Court,  unless  there  may 
be  some  peculiar  or  unintelligible  meaning  attached  to  the  words 
by  reason  of  a  custom  of  trade.*  Where  the  evidence  is  clear 
enough  as  to  breach  of  warranty  for  the  Court  to  infer  as  matter  of 


1  See  al80  Rogers  i'.  Phoenix  Ins.  Co., 
121  Ind.  r)70. 

<  Fox   v,  Phop.nix    Ins.  Co.,  52   Me. 
333. 

^  Commer.  Ins.  Co.  r.  Spaukntfble, 
!>2  III.  53  ;  111.  Mut.  F.  Ins.  Co.  v.  Fix, 
53  lb.  151;  Hartford  F.Ins.  Co.  v. 
Walsh,  54  lb.  164  ;  Ben  Franklin  Ins. 
Or.  V.  Weary,  4  Brad.  (111.)  74; 
Livliuer  v.  Home  Mut.  Ins.  Co.,  17  Mo. 
247  ;  Koontz  v.  Hannibal  Sav.  &  Ins. 
Co.,  42  lb.  126  ;  Crooks  v.  Phoenix  Ins. 
Co.,  38  Mo.  Ap.  582;  Biirrill  v,  Chen- 
ango Mut.  Ins.  Co.,  1  Ed.  Select  Cas. 
233;  Merrill  p.  Agricnlt.  Ins.  Co.,  73 
N.  y.  452 ;  Schuster  v.  Dutcher'a  Co. 
lus.  Co.,  102  N.  Y.  260;  Heaoock  v 
Saratoga  Co.  Mut.  Ins.  Co.,  10  Hun. 
(N.  Y.)  430  ;  Holmes  r.  Drew,  16  lb. 
4'.)1  ;   Sunderlin  v,  JEXha  Ins.  Co.,  18 
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tb.  522  ;  Dacey  v.  Agricnlt.  lus.  Co., 
21.  lb.  83  :  Woodward  r.  Republic  Inh. 
Co.,  32  lb.  365.  Though  see  Smith  r. 
Empire  Ins.  Co.,  25  Barb.  (N.  Y.)497: 
Qoarner  v.  Peabody  Ins.  Co.,  10^- 
Va.  507  :  Richmond,  Etc.,  F.  Ins.  Co.  r. 
Fee,  14  Q.  L.  R.  293. 

*  Smith  p.  Agrienl.  Ins.  Co.,  118  ^• 
Y.518. 

5  N.  Berwick  Co.  v.  New  Rng.  F.  * 
M.  Ins.  Co.,  52  Me.  336. 

6  Bowes  V,  Shand,  2  Ap.  Cas.  455; 
Bennett  v.  Agrienl.  Ins.  Co.,  51  Conn- 
504 ;  Uermania  F.  Ins.  Co.  v,  Curr»n. 
8  Kan.  9  ;  Ala.  Gold  L.  Ins.  Co.  r.  H«""- 
ron,  56  Miss.  643 ;  Brooks  v.  SUndarJ 
F.  Ins.  Co.,  11  Mo.  Ap.  349;  Billing* 
ton  V.  Can.  Mut.  F.  lus.  Co.,  39  C.  C 
Q.  B.  433. 
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law  from  the  uncontradicted  facts  as  a  result,  it  is  for  the  Court. ^ 
So  the  rules  and  regulations  of  a  society  are  for  the  Court  to  inter- 
pret like  any  other  writing,  and  the  society's  interpretation  does 
not  govern.*  In  civil  cases  the  breach  of  warranty  need  not  be 
proved  beyond  a  reasonable  doubt ;  and  the  use  of  the  words  '*  de- 
cidedly preponderate,"  in  the  charge  of  a  Trial  Judge,  in  connec- 
tion with  a  direction  that  the  jury  need  not  be  satisfied  beyond  a 
reasonable  doubt,  was  not  ground  for  reversal.*  And  so  a  direction 
by  the  Trial  Judge  that  the  insurer  must  establish  a  defence  of  sui- 
cide by  evidence  "  outweighing"  the  plaintiff's  was  not  looked  upon 
as  error.* 

575.  The  general  rule  of  law  is  well  settled  that  the  law  of  the 
place  where  the  contract  is  made,  and  not  where  the  action  is 
brought,  will  govern  in  enforcing  and  expounding  the  contract ;  un- 
less the  parties  have  in  view  its  execution  elsewhere  ;  in  which  case 
its  legal  effect  is  to  be  governed  according  to  the  law  of  the  place 
where  it  is  to  be  executed.'  It  is  submitted,  as  a  general  rule,  that 
a  contract  may  be  said  to  be  made  when  the  acceptor  uncondition- 
ally accepts  all  of  its  terms  ;  or  if  both  parties  agree  it  shall  only 
exist  upon  the  performance  of  a  designated  condition,  when  that 
condition  is  fulfilled.*  When  the  policy  stipulates  it  shall  not  take 
effect  till  countersigned,  &c.,  by  the  insurer's  agent,  it  has  been  held 
such  act  of  the  agent  is  precedent  to  its  vitality,  and  the  place  of 
the  countersigning,  &c.,  is  the  place  of  formation.^  Other  Courts 
have,  however,  held  such  countersigning,  when  the  agent  could  not 
decline  to  agree,  as  simply  ministerial,  not  precedent,  and  therefore 
that  the  place  of  countersigning  was  not  the  place  of  the  contract.* 
And  it  has  also  been  held  that  the  residence  of  the  home  ofiice  was 


^  Dwight  V,  Germania  Ins.  Co.,  103 
N.  Y.  341 ;  Northw.  Ins.  Co.  v,  Maske- 
gon  Bk.,  122  U.  S.  601. 

«  Wiggin  ».  Knights  of  Pythias,  31 
PtMi.  R.  122  (W.  D.  Tenn). 

»  ^tna  L.  Ins.  Co.  ».  Ward,  140  U. 
S.  76. 

*  Home  Benef.  Ass'n  i;.  Sargent,  142 
U.  S.  691. 

»  Cox  1-.  U.  S.,  6  Pet.  172. 

*  See  Bailej  r.  Hope  Ins.  Co.,  56  Me. 
474;  Ettrekft  InH.1  Co.  v.  Parks,  1  Cin. 
».  C.  R.  (Oh.)  574 ;  Equit.  L.  Assar. 


Soo.  V.  Clements,  140  U.  S.  226 ; 
Knights'  Templars,  Etc.,  Co.  v,  Berrjr, 
50  Fed.  R.  511  (8th  Cir.  Ap.). 

^  See  Contiuen.  L.  Ins.  Co.  v,  Webb, 
54  Ala.  688  ;  Pomeroy  v,  Manhat.  L. 
Ins.  Co.,  40  111.  398  ;  Heebner  v.  Eagle 
Ins.  Co.,  10  Gray  (Mass.),  131 ;  Thwing 
V,  Great  West.  Ins.  Co.,  Ill  Mass.  93; 
Knapps  V.  Homceopathic  I  us.  Co.,  117  ' 
U.  S.  411.  See  also  Pace  v.  Pace,  19 
Fla.  438. 

'  Whtluomb  ».  PhcDnix  Mat.  L.  Ins. 
Co.,  8  Ins.  L.J,  624  (Mass.). 
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the  place  of  contract  when  the  company  sent  policies  in  blank,  duly 
signed  and  sealed,  to  a  local  agent  in  another  State,  to  be  filled  up 
in  accordance  with  its  terms. ^  It  has  been  held  in  Canada,  that  a 
policy  may  be  within  the  Dominion  Act  of  40  Vict.,  c.  42,  a  Cana- 
diau  policy,  and  still  be  a  New  York  contract*  It  may,  however, 
happen  that  the  statutes  of  the  locality  where  the  insured  resides 
will  govern  the  rights  of  the  parties  irrespective  of  the  place  of 
formation.'  And  it  is  not  material,  in  any  event,  where  the  subject- 
matter  of  the  insurance  may  be  situate.^  It  has  been  held  that  a 
Court  will  adopt  the  law  of  the  place  where  a  suit  is  brought,  in 
the  absence  of  evidence  to  show  what  the  lex  loci  contractus  may  be.* 
Though  it  has  been  decided  there  is  no  presumption  that  the  Acts 
of  a  foreign  State  are  similar  to  the  domestic  Statutes.  For  exam- 
ple, the  fact  that  under  the  Statute  of  Massachusetts,  the  designa- 
tion of  a  particular  beneficiary  is  illegal,  does  not  raise  the  pre- 
sumption that  the  designation  was  also  invalid  under  the  Statutes  of 
New  York,  where  the  insurer  issued  the  policy.* 

576.  When  a  foreign  insurer  pays  money  in  dispute  into  the 
Court  of  the  domicile  of  all  the  claimants,  the  question  of  the  ler 
fori  or  lex  loci  contractus  is  not  material,  as  the  contract  is  con- 
strued as  in  a  contest  between  citizens  of  the  State  where  the 
remedy  is  sought.^  In  Keller  v.  Now  Eng.  Mut.  L.  Ins.  Co.,*  the 
policy  was  for  the  benefit  of  the  wife  in  case  of  the  prior  decease 
of  the  insured,  who  assigned  it  for  the  benefit  of  creditors,  and  died 
before  the  policy  matured.  The  policy  provided  it  should  be  gov- 
erned by  the  laws  of  Massachusetts,  and  it  was  held  that  the 
various  rights  of  the  different  claimants  must  be  decided  by  the 
laws  of  New  York,  as  the  fund  was  in  the  custody  of  the  New  York 
Court.  In  Prince  Edward's  Island^  in  Gilchrist  v,  McPhee,'  a 
resident  of  the  Province  of  New  Brunswick  took  out  a  policy, 
payable  in  New  York,  for  the  benefit  of  his  wife  if  living,  and  both 
the  insured  and  beneficiary  died  later  in  Colorado.     The  Probate 

1  Clarker.  Uu.  F.  Ids.  Co.,6  0nt.R.  *  Collins  r.    Dawley,   4  Colo.   138; 

223.  KliDtt  V.  Baker,  99  Mass.  253. 

<  Equit.  Assur.  Co.  v,  Perrault,  26  L.  <  Daniels  v.  Pratt,  143  Mass.  216. 

Can.  J.  382.  ">  Brown's  Ap.,  125  Pa.  St.  303. 

»  See  Wall  r.  Eqait.  L.  Assur.  Soc.,  «  14  Ins.  L.  J.  310  (N.  Y.). 

32  Fed.  R.  273  (W.  D.  Mo.).  »  2  Prince  Edward's  Island,  356. 

*  Merch.  &,  Mfrs.  Co.  t*.  Linchey,  3 
Mo.  Ap.  588. 
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Oourt  of  Prince  Edward's  Island,  granted  letters  of  administration 
to  the  administrators  of  the  two  estates,  and  the  company  paid  the 
money  into  a  bank  to  await  the  decision  of  the  Court  as  to  which 
administrator  should  take  ;  held,  the  law  of  Prince  Edward's 
Island  governed.  In  WuesterhoflF  i;.  Germania  L.  Ins.  Co.,*  a  resi- 
dent of  New  Jersey,  procured  a  policy  in  a  New  York  company, 
payable  to  his  wife  if  she  isurvived,  but  if  not  to  her  children  or 
their  guardian.  After  the  wife's  death  he  again  married,  and 
appointed  in  his  will  his  second  wife  guardian  of  his  children ; 
held,  that  until  the  guardian  had  complied  with  the  statute  of  New 
Jersey,  she  could  exercise  no  authority  as  guardian. 

Having  thus  described  in  general  the  nature  of  conditions,  war- 
ranties, and  representations,  we  shall  proceed  to  examine  in  detail 
the  specific  application  of  the  above  principles  to  the  various 
subject-matters  of  insurance. 

»  107  N.  Y.  680. 
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577.  To  enable  any  one  to  recover  upon  a  contract  of  insurance, 
the  claimant  of  the  insurance  money  must  show  that  the  insurer  has 
agreed  to  pay  him  upon  the  happening  of  the  particular  event  in 
consequence  of  which  he  makes  his  claim.  Thus,  a  policy  against 
fire  and  storm  does  not  cover  an  injury  from  a  freshet  caused  by 
melting  snow  and  accompanied  at  the  time  by  southerly  winds  and 
rain.*  And  on  a  storm,  lightning,  and  tornado  policy  the  evidence 
must  clearly  show  direct  damage  either  by  the  wind  or  lightning.' 

578.  It  must  also  be  shown  for  whose  benefit  an  insurance  is 
taken.  In  policies  in  respect  of  property  it  has  been  held,  where 
the  policy  does  not  clearly  show  the  person  intended  to  be  insured, 
that  parol  evidence  is  admissible  to  show  the  extent  or  identity  of  the 
interest  intended.*  For  example,  on  a  policy  to  A.  "and  others'' 
parol  is  admissible  to  show  who  the  "  others"  were  who  were 
intended.^  The  identity  of  one  who,  it  is  claimed,  is  the  deceased 
under  a  life  policy,  but  denied  by  the  alleged  widow,  is  for  the 
jury.*  A  joint  policy  may  be  issued  on  an  application  in  the  sin- 
gular number,  signed  by  husband  and  wife.*  Nor  is  the  use  of  the 
pronoun  ^' his"  in  a  policy  to  A.  material  when  it  appears  the  ap- 
plicant was  a  female/  But  where  the  husband,  Conrad  B.,  signed 
the  application  "  by  agent  C,  B.,  applicant,"  and  procured  the  issue 
of  a  policy  to  G.  B.,  Esq.,  which  he  stated  to  belong  to  the  appli- 
cant, but  which  in  fact  belonged  to  his  wife,  Caroline  B.,  and  all  the 
pronouns  in  the  policy  were  of  the  masculine  gender,  it  was  held  the 


1  Stover  V.  Ins.  Co.,  3  Phila.  38. 

«  Wilson  V,  Hawkeye  Ins.  Co.,  70 
Iowa,  91  ;  German  F.  Ins.  Co.  i\  Thomp- 
son, 43  Kan.  567.     See  ante,  §  10. 

*  Clinton  v,  Hope  Ins.  Co.,  1  Ins.  L. 
J.  436  (N.  Y.) ;  Roots  v.  Cincin.  Ins. 
Co.,  1  Dis.  (Oh.)  138. 
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*  Sanders  v,  Hillsborough  Ins.  Co., 
44  N.  H.  238. 

*  Wackerle  v.  Mut.  L.  Ins.  Co.,  4 
McCrarjr  (E.  D.  Mo.),  508. 

^  Trefz  V.  Knickerbocker  L.  Ins.  Co., 
6  Ins.  L.  J.  850  (N.  J.)- 

^  Simon  i;.  Home  Ins.  Co.,  25  N.  W. 
R.  190  (Mich.). 


CHAP.  II  ]  DESCRIPTION.  [578. 

wife  could  not  recover  on  the  policy,  as  the  insurer  had  made  no 
contract  with  her.^  In  Foley  v.  McMahon,*  an  uncle,  who  was  the 
proprietor  of  a  shop,  insured  a  friend's  l^fe  on  a  policy  payable  to 
his  nephew,  to  whom  be  gave  no  wages,  and  on  the  death  of  the 
friend  the  nephew  was  given  the  policy  and  paid  the  insurance, 
which  he  handed  to  the  uncle  for  safe-keeping.  The  uncle  had  also 
taken  out,  at  the  same  time,  a  similar  policy  on  his  own  life,  and  it 
was  held  primd  facie  a  provision  for  the  nephew. 

The  use  of  the  words  "  insured"  or  '*  assured''  in  the  same  policy 
does  not  necessarily  refer  to  different  parties  unless  the  context 
shows  it  was  so  intended.  Thus,  in  Conn.  Mut.  L.  Ins.  Go.  v. 
Luchs,'  A.,  a  partner  of  B.,  failing  to  furnish  his  portion  of  the 
capital,  to  adjust  the  matter  agreed  to  insure  his  life  for  B.'s  benefit, 
and  took  out  a  policy  which  he  retained  until  the  dissolution  of  the 
partnership.  He  then  handed  it  to  B.,  ^^  to  show  that  he  intended 
to  do  what  was  right,"  and  A.  paid  the  first  two  premiums  and  B. 
the  rest.  The  application  was  signed  by  A.  &  B.,  and  the  policy, 
in  consideration  of  a  sum  paid  by  B.,  assured  the  life  of  A.  and 
promised  to  pay  the  "  said  assured,"  etc.,  and  was  declared  to  be 
"  accepted  by  the  assured"  upon  condition  that  the  person  whose 
life  is  ''  hereby  insured,"  etc. ;  and  it  was  held  that  the  context 
showed  that  the  term  "  assured"  referred  to  the  party  for  whose 
benefit  the  policy  was  procured.  Where  a  husband,  with  his  wife's 
authority,  insured  in  his  own  name  the  real  and  personal  property 
of  his  wife  where  both  resided,  by  a  policy  whose  terms  evinced  an 
intention  to  insure  the  entire  ownership,  it  was  held  that  he  was  en- 
titled to  recover  for  the  whole  loss  up  to  the  amount  insured.^  On  a 
policy  to  "A.  &  Co.,"  it  was  held  that  a  recovery  could  not  be  had 
by  A.  &  B.,  tenants  in  common  of  the  insured  property,  though  B. 
was  heir-at-law  of  the  other  partner  in  the  firm  of  A.  &  Co.,  who 
had  died  before  the  issue  of  the  policy ;  for  only  A.'s  interest 
could  have  been  intended,  as  the  firm  had  ceased  to  exist  when  the 
policy  was  issued ;  nor  was  there  a  presumption  it  was  firm  prop- 
erty, or  in  any  event  more  than  an  undivided  interest  of  it.*    Where 

1  Zimmerman  v.  Farmers'  Ins.  Co.,  *  Barracliff   v.   Trade    Ins.   Co.,   1.3 

76  Iowa,  352.  Ins.  L  J.  190  (N.  J.). 

«  73  III.  66.  5  Work  ».  Meroh.,  Etc.,  P.  Ins.  Co., 

>  108    U.    S.   498.      See    ante,    §    1,  11  Cash.  (Mass.)  271. 
note  1. 
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a  policy  issued  to  the  mortgagor,  loss  payable  to  the  mortgagee, 
after  the  mortgagee's  title  had  become  absolute,  it  was  held,  on  a 
claim  by  the  mortgagor  as  owner,  that  the  mortgagor's  declarations 
made  after  the  issue  of  the  policy  were  inadmissible.*  Where  the 
holder  of  a  mortgage  under  seal  had  insured,  it  was  held  that;  he 
could  recover  only  upon  it,  but  could  not  tack  on  a  subsequent  parol 
mortgage.* 

679.  The  beneficiary  of  the  insurance  is  often  not  designated  by 
name,  but  as  one  or  more  of  a  class,  or  as  holding  a  certain  relation 
to  the  insured. '  And  as  the  designation  is  not  unusually  couched 
in  artificial  language  the  person  who  is  meant  to  take  is  not  always 
clearly  pointed  out.  The  designation  of  "  the  estate  of  A."  in  a 
policy  On  realty  and  personalty  was  held  to  cover  the  interest  of 
the  heirs  and  administrator.*  A  policy  to  a  mortgagee  for  the 
*'  estate,"  payable  to  the  mortgagee  as  interest  may  appear,  may 
include  realty  conveyed  in  trust  for  creditors,  with  a  reversion,  and 
parol  evidence  is  admissible  to  show  that  all  interests  were  intended 
to  be  covered.*  Where  a  life  policy  was  issued  for  the  "  benefit  of 
estate  of  insured"  parol  evidence  was  admitted  to  show  the  interest 
of  a  minor  child  was  intended.'  Though  in  Massachusetts,  the  desig- 
nation of  "  the  estate  of  the  insured"  was  held  too  universal  in  a 
beneficial  society  formed  under  the  Act  of  1874,  c.  375.* 

580.  As  a  general  rule,  the  proceeds  of  a  life  policy  for  the  bene- 
fit of  the  insured  become  assets  of  his  estate  in  the  hands  of  his 
personal  representatives.^  An  endowment  policy  payable  to  the 
insured  or  his  order  was  held  to  go  to  the  insured's  estate  on  his 
death  within  the  endowment  term.®  A  fire  policy  to  "A.  and  his 
legal  representatives"  was  considered  to  mean  his  representatives, 
not  his  *'  heirs  at  law."'    In  Griswold  v.  Sawyer,*®  the  only  evidence 

>  Smith  V,  Exchange  F.  lus.  Co.,  8  '  Un.  Mut.  L.  Ins.  Co.  v.  Stevens,  19 

J.  &  S.  CN.  Y.)  492.  Fed.    R.    671   (N.  D.   III.).      See  ante, 

«  Ogden  V,  Montreal  Ins.  Co.,  3  U.  C.  §  287. 

C.  P.  497.  •  White   r.    Smith,    2   Wil.    (Tei.) 

'  Clinton  v,  Hope  Ins.  Co.,  1  Ins.  L.  §  401. 

J.  436  (N.  Y.).  •  Ga.  Home  Ins.  Co.  r.  Kinnier,  28 

*  Weed  V,  Hambarg-Bremen  L.  Ins.  Qrat.  (Va.)  88. 

Co.,  133  N.  Y.  394.  "  Griswold  ».  Sawyer,  125  N.  Y.  411 ; 

»  Pace  V.  lb  ,  19  Fla.  438.  56  Han.  (N.  Y.)  12. 

^  Carrigan  v.  Mass.  Beuef.  Ass^n,  26 
Fed.  R.  230  (B.  D.  Pa.).  See  on/a,  §  471. 
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was  that  a  paid-up  policy  payable  to  the  *'  legal  representatives, 
was  issued  in  exchange  for  an  ordinary  life  policy  on  a  man's  life  ;  and 
it  was  held  that  such  phraseology  imported  that  the  new  policy  was 
for  the  next  of  kin  or  family  of  the  insured  ;  and  that  as  the  creditors 
did  not  seek  to  get  the  fordaer  policy  the  inference  was  that  it  also  had 
been  taken  for  the  family  of  the  insured.  In  Oh.  Farmers'  Ins.  Co. 
V.  Britton,*  insurance  on  a  dwelling-house  was  issued  to  "  B.'s  heirs," 
who  were  owners,  subject  to  an  unassigned  dower,  the  application 
having  been  made  by  the  widow.  The  property  was  unincumbered 
and  it  was  held,  whether  dower  was  an  incumbrance  or  not,  her 
interest  must  have  been  intended  to  be  included  under  *'  B.'s  heirs." 
In  Texas,  a  life  policy  to  the  insured  and  his  heirs  does  not  form 
part  of  the  insured's  estate,  but  belongs  to  the  heirs.'  It  has  been 
held  in  Arkansas,  under  a  benefit  certificate  payable  to  the  "  heirs" 
of  the  intestate,  who  died  leaving  a  widow,  but  no  children,  that  the 
widow  would  not  take  unless  there  were  no  paternal  or  maternal 
kindred  who  could  take.*  A  life  policy  payable  to  *'  devisees  or 
heirs-at-law"  in  the  absence  of  a  will  was  held  in  Illinois,  to  go  to 
the  widow,  to  the  exclusion  of  the  next  of  kin,  father  and  brothers.* 
The  designation  of  *'  heirs  and  lawful  heirs"  in  a  life  policy  in  a 
beneficial  society  has  been  held  to  be  a  loose  way  of  indicating  the 
widow  and  children.*  A  life  policy  in  Texas,  payable  to  "  legal 
heirs,"  does  not  go  to  the  insured's  estate.*  In  Tennessee,  in  a  life 
policy  "  legal  heirs"  means  next  of  kin.^  The  words  '*  legal  heirs 
or  assigns"  have  been  held  in  Illinois,  where  there  were  children,  to 
exclude  the  widow.*  But  in  Ohio,  where  the  insured  left  brothers 
and  sisters,  but  no  children,  a  widow,  took  under  the  term  "  heir."* 
In  Indiana,  it  being  admitted  by  counsel  that  the  widow  came 
within  the  term  "  legal  heirs,"  the  fund  was  ordered  to  be  distrib- 
uted between  the  widow,  who  had  been  a  third  wife,  and  the 
children  of  the  other  two  wives  in  equal  parts,  as  the  Court  was  of 

>  31  Oh.  St.  488.  «  MuUins  r,  Thompson,  51  Tex.  7. 

■White   V.   Smith,   2  Wil.    (Tex.)         ^  Qobling  ».  Caldwell,  1  Lea  (Tenn.), 
§  400.  454. 

*  Johnson   v.  Knights  of  Honor,  53        ^  Gauch  v.  St.   Louis   Mat.   L.  Ins. 
Ark.  255.  Co.,  88  111.  251. 

*  Alex.     V.     Northw.  Masonic    Aid         '  Jamieson  v.  Knights  Templars,  14 
Ass'n,  126  111.  558.  Ins.  L.  J.  719  (Oh.). 

*  Hanniugan  v.  Ingraham,  55  Han. 

257. 
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the  opinion  that  the  distribution  must  be  governed  by  the  terms  of 
the  contract,  and  that  the  intestate  law  was  inapplicable.^  It  has 
been  held,  where  the  circumstances  show  it  to  have  been  the  desire 
of  the  testator  to  provide  for  them,  that  the  words  "  heirs  and  rep- 
resentatives" would  include  next  of  kin.*  And  where  the  ultimate 
designation  in  the  bj-laws  is  ^'  heir  and  legal  representatives,"  and 
there  had  been  no  designation  by  the  insured,  the  next  of  kin  was 
held  to  be  intended.*  The  words  "  heirs  and  representatives  of 
A."  in  a  policy  on  property  were  held  to  cover  the  interest  of  A., 
who  was  executor  and  testamentary  trustee.^  In  a  society  organ- 
ized under  the  Statute  of  1867,  c.  204,  of  Massachusetts,  where  a 
by-law  provided  it  should  go  to  dependent  heirs,  if  no  designation 
by  the  insured,  a  mother,  who  was  the  sole  heir-at-law  and  depen- 
dent, will  take.*  And  in  New  Jersey,  a  certificate  in  a  society 
organized  to  provide  for  the  insured's  family  or  persons  dependent, 
which  was  payable  to  ^'  legal  heirs  dependent,"  was  held  to  mean 
those  who  shall  take  where  there  is  no  special  designation,  and 
would  include  next  of  kin  who  were  dependent.*  Where  it  was 
conditioned  that  if  the  beneficiary  should  die  before  the  insured  the 
heirs  should  take,  and  the  beneficiary  and  insured  died  instantane- 
ously, the  heirs  were  held  to  take.^ 

581.  Where  the  husband  took  a  policy  on  his  wife's  life,  payable 
to  his  children  if  he  predeceased  her,  and  he  died  without  children, 
bequeathing  his  residuary  estate  to  his  wife,  it  was  held  that  she 
took  the  policy,  but  liable  to  be  divested  in  the  event  of  posthumous 
children.'  Where  the  policy  was  on  the  wife's  life,  payable  to  her 
children,  and  she  died  sine  prole^  it  was  held  that  her  executor  could 
not  recover.*  In  Scotland,  it  was  held  that  policies  on  the  wife's 
life  in  favor  of  the  husband  who  predeceased  her  formed  a  part  of 
his  movable  estate  at  his  death,  and  in  calculating  the  legitim  of  the 
children  were  to  be  valued  at  their  real  value  in  the  market.^    And 

1  Wilbnrn  v.  lb.,  83  Ind.  55.  *  Britton  v.  Supreme  Coaneil,  46  N. 

'  Loos  v.  John  Hanoook  Mat.  L.  Ins,  J.  Eq.  102. 

Co.,  41  Mo.  538.  V  Padden  v.  Briscoe,  81  Tex.  563. 

9  Hodge's  Ap.,  9  Ins.  L.  J.  709  (Pa.)-  "  Keller  v.  Gay  lor,  40  Conn.  343. 

^  Savage  r.  Long  Island  Ins.  Co.,  43  *  McKlwee  v,  N.  Y.  L.  Ins.  Co.,  47 

How.  Pr.  (N.  Y.)  462 ;  Savage  t*.  How-  Fed.  R.  798  (E.  D.  Mo.), 

ard  Ins.  Co.,  52  N.  Y.  502.  »  Pringle's  Trustees  v.  Hamilton,  10 

•  Supreme  Council   ».  Perry,   5   N.  C.  S.  C.  (3d  Ser.)  621. 
Bast.  B.  634  (Mass.). 
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where  the  husband  had  insured  his  wife's  life  by  a  policy  payable 
six  months  after  her  death  to  him,  it  was  held,  she  having  died, 
that  the  money  did  not  fall  into  the  community  of  goods,  and  was 
not  subject  to  division  between  the  husband  and  wife's  executors.^ 
A  policy  by  the  husband  on  his  wife's  life,  payable  three  months 
after  her  death  to  her  executors,  etc.,  is  not  held  in  Scotland,  on  her 
predecease,  to  be  within  the  communio  Jxmorum^  but  to  belong  in 
mobilibus  to  the  heirs  of  the  wife.' 

Usually  in  America,  a  life  policy  payable  to  the  wife  vests  in  her 
as  part  of  her  separate  estate.'  In  Prince  Edward's  Island,  a  policy 
by  the  husband,  payable  sixty  days  after  his  death  to  his  wife  if 
living,  and  if  not  living  to  his  estate,  was  held  on  her  death  a  week 
after  her  husband  and  both  intestate,  to  be  a  chose  in  action  not 
reduced  into  possession  by  the  husband,  and  therefore  that  her 
administratrix  took.^  In  America,  a  policy  by  the  husband  on  his 
life  payable  to  the  wife,  her  heirs,  etc.,  on  his  death  subsequent  to 
hei^  goes,  as  a  rule,  to  her  representatives  as  part  of  her  separate 
estate.'  If  she  dies  intestate,  it  is  distributed  under  the  intestate 
laws.*  In  New  York,  it  has  been  held  that  a  wife's  policy,  under 
the  Act  of  1840,  on  her  predecease  would  go  in  trust  for  the  chil- 
dren to  the  exclusion  of  the  husband.^  An  insurance  by  the  hus- 
band on  his  life  payable  to  the  wife  or  her  *' legal  representatives," 
was  held  in  the  District  of  Columbia,  to  be  a  trust  intended  only  for 
the  wife,  which  on  her  prior  death  resulted  to  the  husband,  and  the 
words  "  legal  representatives"  only  mean  such  persons  as  by  will  or 
by  the  law,  are  to  administer  on  the  estate  of  the  deceased.  But 
in  this  case  the  husband  by  the  laws  of  the  insurance  association 
was  entitled  to  revoke  the  benefit  to  his  wife  at  any  time.'  The 
policy  money  in  a  Massachusetts  contract  of  insurance  on  the  hus- 


»  Wight  V.  Brown,  11  C.  S.  C.  (2d 
Ser.)  459. 

«  Smith  V.  Kerr,  7  C.  S.  C.  (3d  Ser.) 
863.  See  Thomson  v.  lb.,  6  C.  S.  C. 
(4th  Ser.)  1227. 

«  McNeil  V.  Unit.  Order  of  Golden 
Cross,  131  Pa.  St.  339 ;  Evans  v.  Op- 
perman,  76  Tex.  293. 

*  Gilchrist  v.  McPhee,  2  ?r.  Ed.  Is. 
356. 

*  Goodrich  r.  Treat,  7  Ins.  L.  J.  269 


(Colo.)  ;  Hatson  t;.  Merrifield,  51  Ind. 
24;  Deginther's  Ap.,  83  Pa.  St.  537; 
Unit.  Bretli.  Mut.  Aid.  Soc.  v.  Miller, 
107  Pa.  St.  162. 

*  De  Ginther's  Ap.,  supra;  Hender- 
son*s  Ap.,  supra;  United  Breth.  Mut. 
Aid  Soc.  t;.  Miller,  supra, 

'  Secor  V.  Dal  ton,  cited  in  Bliss  on 
Ins.  §  340. 

'  Wasli.  Benef.  Endowment  Ass'u  r. 
Wood,  4  Mack.  (D.  C.)  19. 
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band's  life  for  the  wife,  on  his  death  after  her  predecease  without 
children  intestate,  was  held  to  go  to  the  husband  under  the  intestate 
law.*  A  policy  for  the  wife,  and  in  case  of  her  predecease  to  the 
children,  vests  in  Colorado,  on  the  insured's  death  in  the  widow.*  A 
policy  was  made  payable  to  the  insured  if  he  reached  the  age  of 
fifty-five,  but  if  not  to  the  executor,  etc.,  of  A. ;  and  also  the  phrase 
occurred,  in  case  of  his  death  before  fifty-five  to  B.,  wife  of  A.,  and 
it  was  held  only  to  go  to  the  widow's  estate  in  case  she  survived 
the  insured.*  In  New  York,  a  policy  for  the  wife,  if  living,  as  by 
the  statute,  but  if  not  living  to^  the  children  of  the  insured,  and  if 
no  children  surviving  to  the  insured's  executor,  was  held  on  the 
wife's  predecease  to  go  to  the  surviving  children  as  a  class.*  In 
Walsh  V.  Mut.  L.  Ins.  Co.^  the  policy  was  for  the  wife  if  living,  but 
if  not  living  to  her  children.  A.,  a  child,  died,  leaving  a  husband 
and  children ;  then  the  wife  died  ;  then  a  son  of  the  insured  died, 
and  then  the  insured  died,  leaving  a  daughter  B. ;  and  it  was 
held  that  A.'s  right  was  contingent  on  the  survival  of  her  mother, 
and  that  B.  took.  A  policy  by  the  husband  to  his  wife,  or  "  the 
legal  representatives"  of  the  insured,  was  held  in  Illinois,  to  go  to 
his  representatives  if  she  predeceased  him.*  In  certain  beneficial 
societies  by  the  terms  of  the  contract  the  wife's  prior  death  revokes 
her  interest.^ 

582.  When  the  wife,  in  a  beneficial  society  is  named  as  beneficiary, 
it  has  been  held  that  the  legal  wife  is  intended.®  For  instance,  the 
second  wife  of  a  bigamist  cannot  take,  though  ignorant  of  the  first 
marriage.*  Nor  can  one  who  is  recognized  as  the  insured's  wife  take 
when  a  former  undivorced  deserted  wife  still  lives.*®  But  under  a 
policy  payable  to  A, "  his  wife"  or  such  persons  as  he  might  indicate, 
it  was  held  that  she  would  take,  though  not  his  legal  wife.*^  And 
where  A.  cohabited  with  a  woman  named  B.  who  lived  witli  him  as 

^  Cole  V,  Knickerbocker  L.  Ins.  Co.,  '  Richmond  o.  Johnson,  11  Ins.  L. 

63  How.  Pr.  (N.  Y.)  442.  J.  215  (Minn.). 

<  Chartrand  v.  Brace,  16  Colo.  19.  >  Bolton  p.  Bolton.  11  Ins.  L.  J.  402 
'  Lamberton  v.  Bogart,  46  Minn.  409.  (Me.). 

^  Lane  v.  De  Mets,  59  Hun.  (N.  Y.)  *  Supreme  Lodge  v.  Morgan,  15  In>. 

462.  L.  J.  529  (Mo.). 

>  Walsh  v.  Mut.  L.  Ins.  Co.,  133  N.  ><»  Grand  Lodge  v.  Eisner,  26  Mo.  Ap. 

Y.  408.  108. 

<  Johnson  v.  Van  Bpps,  110  111.  551.  "  Vivar  v.  Knights  of  Pjrthiu,  52  N. 

J.  L.  455. 
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his  reputed  wife  without  the  performance  of  any  marriage  ceremony, 
and  she  was  named  asbeneficiary  in  the  policy,  though  as  Mrs.  B. 
instead  of  Mrs.  A.,  it  was  held  that  she  took  as  his  wife.^  Where  the 
wife  is  designated  in  a  beneficial  company  whose  by-laws  provided 
that  payment  should  be  made  to  ^^  the  person  designated  before 
death,"  or  the  insured's  "  widow,  child,  or  children,  mother,  sister  or 
sisters,  etc.,"  and  in  the  order  named,  if  not  otherwise  directed  by  the 
deceased  previous  to  death,  it  was  held  on  the  death  of  the  insured, 
who  had  married  again  after  this  wife's  death,  that  the  designation 
of  the  first  wife  was  revoked  by  death,  and  that  the  second  wife 
took.*  The  wife's  adultery  does  not  deprive  her  of  rights  in  the 
policy.  In  the  matter  of  Anne  Walker,*  the  Lord  Chancellor,  Sug- 
den,  remarked :  "  as  to  the  conduct  of  the  wife,  the  consequence  of 
the  elopement  by  her  with  an  adulterer  is  that  she  forfeits  her  dower, 
but  that  is  by  the  Statute  of  Westminster  the  second ;  the  husband 
does  not  forfeit  the  estate  by  the  curtesy,  nor  the  wife  her  jointure 
by  adultery."  A  divorce  a  menaa  et  thoro  will  not  prevent  her  from 
recovering  on  a  policy  taken  for  her  benefit.*  Nor  does  a  divorce 
a  vinculo  matrimonii  determine  her  interest,'  unless  the  charter  or 
by-laws  of  the  insurer  specially  provided  that  the  insurance  shall 
only  be  paid  to  a  certain  designated  class,  as  one  of  a  family,  or 
dependents,  etc.,  in  which  event  a  divorced  wife  would  not  come 
within  such  class,  and  therefore  could  not  take.* 

583.  When  the  policy  enures  under  a  statute  to  the  separate  use 
of  the  wife  and  for  the  children,^  or  where  the  policy  is  designated 
for  the  benefit  of  the  wife  and  children,'  it  has  been  held  in  certain 
Courts  that  the  wife  and  children  take  equally.  Though  one  of  the 
English  Judges  thought  in  the  former  case  that  the  wife  took  a  life 


^  Watson  V.  Centennial  Mat.  L. 
Ass'n,  14  Ins.  L.  J.  73  (Mo.). 

«  Riley  v.  Riley,  75  Wis.  464 ;  Ma- 
sonic Mat.  Relief  Ass'n  v,  McAuley,  2 
Mack.  (D.  C.)  70.  Thongh  see  Day  v. 
Case,  43  Hun.  (N.  Y.)  179. 

9  Lloyd  &  G.  (Temp.  Sngden),  135. 

*  Supreme  Counoil  v.  Smith,  45  N. 
J.  Eq.  466. 

>  Phoenix  Mut.  L.  Ins.  Co.  v.  Dun- 
ham, 46  Conn.  79  :  McKee  u.  Phoenix 
Ins.  Co.,  28  Mo.  383 ;  ^tna  L.  Ins.  Co. 


V.  Mason,  14  R.  I.  583 ;  Conn.  Mat.  L. 
Ins.  Co.  V.  Sohafer,  94  U.  S.  457. 

"  Tyler  v.  Odd  Fellows'  Mut.  Relief 
Ass'n,  145  Mass.  134. 

^  Seyton  v,  Satterthwaite,  56  L.  J. 
R.  Ch.,  N.  g.  775  ;  Mellor's  Policy 
Trusts,  7  Ch.  D.  200;  Conn.  Mut.  L. 
Ins.  Co.  V.  Baldwin,  15  R.  I.  106. 

<*  Felix  V,  Grand  Lodge,  31  Kan.  81  ; 
Cragin  i;.  lb.,  66  Me.  417;  Jackman  v. 
Nelson,  147  Mass.  300. 
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estate  and  the  children  a  remainder.*  But  in  Re  Davies'  Policy 
Trusts,*  this  opinion  was  not  followed,  and  the  proceeds  of  a  policy 
on  the  husband's  life  for  his  wife  and  child,  under  the  Act  of  1870, 
was  held  to  go  to  all  as  joint  tenants.  And  the  same  result  was 
reached  in  Massachusetts,  under  the  Massachusetts  Act  of  G.  S.,  c. 
580,  62.*  In  McLin  v,  Calvert,*  it  was  held  where  the  widow  and 
children  are  named,  but  not  the  proportion  which  each  should 
take,  that  the  statute  of  intestacy  applies.  In  Georgia,  the  Court 
stated  that  a  policy  on  the  husband's  life  for  the  benefit  of  his  wife 
and  children,  under  the  charter  of  the  Masonic  L.  Ins.  Co.  of 
Macon,  entitled  the  widow  to  the  proceeds  of  the  policy,  partly  in 
trust  for  her  children  dependent  on  her  and  partly  for  herself. 
"  Taking  into  view  the  object  and  purpose  of  the  Masonic  system  of 
insurance,"  said  Bleakley,  J.,  "  we  think  the  respective  shares  of 
the  widow  and  children  might  be  either  equal  or  unequal  according 
to  circumstances.  Equality  would  not  necessarily  be  the  rule  of 
division  or  appropriation.  Among  the  children  themselves  there 
might  be  inequality,  resting  on  their  comparative  ages,  health, 
strength,  etc.  So  between  the  widow  and  any  given  child  inequality 
might  rest  on  the  like  circumstances,  and  perhaps  others."^  In  North 
Carolina,  a  by-law  directed  that  payment  should  be  made  ^^  to  the 
widow  ....  for  the  benefit  of  herself  or  the  dependent  children 
of  the  deceased,"  and  an  executor  could  be  appointed  to  distribute ; 
there  was  a  clause  against  disposal  ^<  by  will  or  otherwise  so  as  to 
deprive  his  widow,  or  his  dependent  children  of  its  benefits,"  and 
the  widow  owned  $2000  of  property  ;  and  it  was  held  that  a  bequest 
of  a  policy  of  $4000,  giving  the  widow  $1000,  and  the  rest  to  chil- 
dren was  not  unreasonable  under  the  above  clause.*  In  Kentucky, 
where  the  charter  of  a  society  allowed  a  member  to  will  the  policy 
money  for  the  benefit  of  his  wife  and  children  equally,  where  there 
are  no  such  directions  the  money  should  not  be  divided  equally, 
and  it  was  intimated  that  the  widow  would  take  one  third,  according; 
to  the  statute  of  distributions ;  for  it  is  obvious  that  the  member 

I  Adam's  Policy  Trnsls,  23  Ch.  D.  131  Mass.  294;  Troy  i-.  Sargent,  132 

525.  lb.  408. 

«  [1892]  1  CL.  90.     See  also  Re  Sey-        *  78  Ky.  472. 
ton,  34  Ch.  D.  511.  »  Fletcher  v.  Collier,  61  (U.  653. 

'  Morris  v.  Mass.  Mut.  L.  Ins.  Co.,        <  Roberta  v,  Roberts,  64  N.  C.  695. 
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cannot  give  bj  will,  more  than  the  charter  allows.^  In  Illinois, 
where  the  policy  money  '^  was  to  be  paid  as  a  benefit  to  the  insured's 
wife  A.  and  children  equally/'  and  in  Kentucky,  on  a  very  similar 
policy,  it  was  held  that  the  money  belonged  to  the  wife  and  children 
as  a  class,  and  on  the  death  of  one  of  the  children  before  the  in- 
sured, that  the  wife  and  surviving  children  would  take  the  fund  as 
against  the  insured's  representative.'  And  in  a  policy  for  the  wife 
and  children  under  the  English  Act  of  1870,  it  was  held  that  a  child 
who  died  before  the  insured  took  nothing.*  Other  Courts,  however, 
held  that  the  deceased  child's  share  would  go  under  the  intestate 
law.^  In  Michigan,  a  man  in  contemplation  of  marriage  devised 
half  of  his  estate  to  his  betrothed,  and  the  rest  in  trust  for  his 
father's  family  ;  and  after  his  marriage  and  death  there  were  born 
twin  posthumous  children,  who  died.  He  had  taken  a  policy,  not 
subject  to  debts  nor  to  his  general  administration  of  his  estate,  and  it 
was  held  under  the  statute  of  descent  of  Michigan,  that  the  wife  took 
one-third  of  the  fund  from  each  child,  and  one-half  of  the  remainder 
under  the  will.*  A  policy  payable  to  "my  wife  A.  and  children" 
has  been  held  to  include  a  child  by  a  former  wife.*  But  in  Rhode 
Island,  where  there  were  four  children  by  a  former  wife  at  the 
issue  of  the  policy,  and  one  by  the  second  wife  born  later,  it  was 
held  the  wife  and  four  first- mentioned  children  only  took7  Though 
in  England,  it  was  decided  that  a  child  born  after  the  issue  of  a 
policy  for  the  wife  and  children  would  take,  under  the  Married 
Woman's  Act  of  1870,  because  it  arrived  on  the  scene  before  the 
fund  was  distributed  after  the  declaration  of  trust.'  In  Indiana,  a 
policy  payable  to  the  insured's  executors,  etc.,  for  the  benefit  of 
his  wife,  will,  on  his  death  after  her,  be  divided  between  his  repre- 
sentative and  his  children,  under  the  intestate  ]aw.* 


>  Ky.  Mut.  Mason.  Lodge  Ins.  Co.  v. 
Yates,  9  Ids.  L.  J.  572  (Kv.).  And  tins 
is  DOW  apparently  settled;  see  Kelley 
17.  Ball,  19  S.  W.  581  (Ky.). 

*  Covenant  Mut.  L.  Benef.  Ass'n  v. 
Hoffman,  110  111.  603;  Robinson  t;. 
Davall,  9  Ins.  L.  J.  897  (Ky.). 

*  Seyton  v.  Satterthwaite,  5t>  L.  J.  R., 
Ch.,  K.  8.  775. 

*  See  Johnson  v.  Hall,  55  Ark.  210 ; 
Conn.  Mut.  L.  Ins.   Co.   r.  Baldwin, 


35 


15  R.  I.  106;  Maoanley  o.  Cent.  Nat. 
Bk.,  27  S.  C.  215. 

*  Supreme  Council  u.  Firnaue,  50 
Mich.  82. 

^  Koehler  V.  Centen.  Mut.  L.  Ins.  Co., 
66  Iowa,  325 ;  MoDermott  v.  Centen. 
Mut.  L.  Ins.  Co.,  24  Mo.  Ap.  73. 

^  Conn.  Mut.  L.  lus.  Co.  v.  Baldwin, 
15  R.  I.  106. 

^  Seyton  r.  Satterthwaite,  56  L.  J., 
Ch.,  ».  8.  775. 

•  Harley  v.  Heist,  86  Ind.  196. 
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584.  In  Massachusetts,  under  the  Act  of  1844,  c.  82,  s.  1,  a 
policy  for  a  married  woman,  on  her  predeceasing  her  husband, 
vests  in  her  representative  for  the  sole  benefit  of  the  children.*  In 
North  Carolina,  a  policy  for  the  insured's  wife  and  children  on  her 
predecease  goes  to  the  husband  as  heir  of  his  wife,  and  to  the 
children.*  In  certain  States,  a  policy  payable  to  the  wife  if  living, 
but  if  not  living  at  her  husband's  death,  to  her  children,  goes,  on 
her  predeceasing  her  husband,  altogether  to  the  children.'  In  Con- 
necticut, where  a  policy  was  taken  by  the  wife  on  her  husband's 
life  ff^yable  to  herself,  if  living,  but  if  not  to  her  children,  it  was 
held  on  her  death  before  the  husband,  who  died  after  the  death  of 
one  of  the  children,  that  the  grandchild  of  the  insured  took  up 
to  its  parent's  portion.^  In  Kentucky,  the  right  of  the  insured  to 
appoint,  if  no  "child"  and  "children,"  was  held  to  include  a 
grandchild.*  But  in  Rhode  Island,  where  the  by-laws  of  the  society 
provided  the  money  should  be  paid  to  the  widow  if  one,  then  to 
the  child  or  children,  it  was  held  the  words  child  or  children  would 
not  include  grandchildren.*  And  in  Alabama,  on  a  policy  to  the 
wife,  but  if  she  predecease,  to  her  children,  if  before  the  wife's 
predecease  a  child  dies  its  child  will  not  take,  but  the  surviving 
children  only  are  entitled  ;^  though  quere  where  the  child  died 
before  the  insured,  but  survives  its  mother.'  A  policy  by  the  husband 
payable  to  his  wife,  but  in  the  event  of  her  death  to  "  their  chil- 
dren," was  held  not  to  include  the  children  of  a  second  marriage.' 
And  in  one  of  the  lower  Courts  in  New  York,  it  was  held  that  a 
policy  for  the  wife  B.  and  children,  providing  that  in  case  B.  pre- 
decease him,  the  money  shall  go  to  "  their"  children,  and  she  dies 
leaving  a  child,  and  A.  marries  again  and  begets  another  child, 

1  Swan  0.  Snow,  11  Allen  (Mass.),        *  Davall  o,  Goodson,  79  Ej.  224. 
224.  •  Winsor    v.    Odd    Fellows*    Benef. 

<  Simmons  v.  Biggs,  99  N.  C.  236 ;  Ass'n,  10  Ins.  L.  J.  390  (R.  I.). 
Hooker  v.  Sugg,  102  lb.  115.  t  Continen.  L.  Ins.  Co.  v.  Webb,  54 

>  Continen.  L.  Ins.  Co.  v.  Webb,  54  Ala.  688 ;  Russell  r.   Rnssell,   64  lb. 

Ala.  688 ;  Martin  v.  MiuB,  L.  Ins.  Co.,  500.     See  also  U.  S.  Trust  Co.  v.  Mut. 

73  Me.  25 ;  Brown's  Ap.,  125  Pa.  St.  Benef.  L.  Ins.  Co.,  115  N.  Y.  152. 
303.  •  Continen.  L.  Ins.  Co.  v,  Webb,  54 

*  Conn.  Mut.  L.  Ins.  Co.  r.  Palmer,  Ala.  88. 
42  Conn.  60.     See  Hull  v,  N.  Y.  L.  Ins.        >  Evans  o.  Opperman,  76  Tex.  293. 
Co.,  62  Uow.  Pr.  (N.  Y.)  100. 
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would  go  to  the  wife  B.  and  her  child  as  the  sole  beneficiaries.^ 
In  Maine,  a  policy  by.  the  husband  for  the  sole  use  and  benefit  of  a 
second  wife  vests  on  her  predecease  in  her  heirs,  and  the  husband's 
children  by  a  former  wife  will  not  take  while  any  issue  of  the  second 
wife  survives.*  Though  if  the  second  wife  and  her  children  die  be- 
fore the  insured,  then  the  beneficial  interest  is  in  him,  which  by  the 
statute  will  go  to  his  children  by  the  first  wife.'  But  in  Minnesota, 
where  the  policy  is  by  the  husband  for  his  wife  A.  if  then  living, 
otherwise  "  to  his  "  children,  and  after  her  death  he  takes  a  second 
wife,  by  whom  he  had  one  child,  it  was  held  that  the  children  of 
both  venters  were  included.^ 

585.  In  New  York  in  Moehring  v.  Mitchell,*  where  the  husband, 
mother,  and  daughter  perished  together  at  sea,  it  was  held  there 
was  no  authorized  or  legal  presumption  that  the  daughter  survived 
her  mother,  or  the  mother  her  husband,  and  therefore  a  policy  under 
the  Act  of  1840  of  New  York,  payable  to  the  wife  on  her  husband's 
death,  but  to  her  children  if  she  predeceased  him,  would  be  like 
any  other  contract  of  the  wife's  made  during  coverture,  and  the 
personal  representatives  of  the  husband  would  take  the  money  ;  for 
unless  there  is  a  presumption  that  the  daughter  survived  her  mother, 
she  would  not  take,  nor,  unless  a  presumption  arose  that  the  mother 
survived  her  husband,  would  she  take.  And  in  Massachusetts,  in 
Fuller  V.  Linzee,*  on  a  similar  policy,  where  the  husband,  wife,  and 
child  perished  in  the  same  way,  it  was  held  that  for  the  wife  to 
maintain  her  right  she  must  affirmatively  show  that  she  died  after 
her  husband ;  for  it  was  said  there  was  no  presumption  in  law  that 
she  did,  nor  was  there  any  presumption  that  the  child  survived  its 
parent,  therefore  the  money  should  go  to  the  husband's  representa- 
tive. Where  a  policy  under  the  New  York  Act  of  1840  issued  to 
the  wife  on  her  husband's  life,  for  her  sole  use  payable  to  her,  her 
executors,  etc.,  and  in  case  of  her  prior  death  before  her  husband 
to  her  children,  etc.,  it  was  held  on  her  prior  death  leaving  no 
child  that  the  policy  passed  to  her  representatives,  and  not  to  her 
husband.^ 

1  Lock  wood  r.  Bishop,   51  How.  Pr.  s  1  Barb.   Ch.  N.  Y.  264,  affirmed,  3 

(N.  Y.)  221.  Den.  (N.  Y.)  610. 

«  Libby  V.  Libby,  37  Me.  359.  «  135  Maad.  468.     See;w>«^  §  843. 

*  lb.  '  Roe  V,  Mat.  L.  Ina.  Co.,  oitt^d  Bliss 

*  Ricker  r.  Charter  Oak  L.  Ids.  Co.,  on  Ins.  §  325  (N.  Y.). 
27  Minn.  193. 
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586.  The  designation  of  the  beneficiaries  as  the  ^'children  of 
A.  B."  is  sufficiently  precise.^  The  share  of  a  child  predeceasing 
its  father,  under  a  policy  to  him  payable  to  his  children,  has  been 
held  to  go  under  the  intestate  law  to  the  child's  heirs,  etc.*  And  if 
to  a  single  child,  who  died  before  its  father,  to  its  representatives, 
though  the  father  kept  it  up  and  retained  it  in  his  custody  till  his 
death."  In  Maine,  a  policy  by  the  father  payable  in  trust  for  his 
minor  child,  vests  in  the  trustee  on  his  death,  and  does  not  consti- 
tute a  part  of  the  paternal  estate.^  In  Canada,  in  Wicksteed  r. 
Monroe,*  where  A.  insured  for  the  benefit  of  his  daughter,  who  in- 
termarried with  the  plaintiff,  and  predeceased  her  father,  havin«j; 
bequeathed  the  policy  to  her  husband  in  trust  for  their  daughter; 
and  A.  after  his  wife's  death  had  married  the  defendant  prior  to 
his  daughter's  marriage,  and  died  leaving  a  widow  and  a  child,  it 
was  held  that  under  the  Canada  Act  the  policy  formed  a  part  of  his 
personal  estate  and  was  payable  to  the  defendant.  In  Nova  Scotia, 
a  policy  to  A.  payable  at  the  end  of  thirty  years  to  him  if  he  should 
live  so  long,  otherwise  to  his  father,  who  also  signed  the  application, 
on  A. 's  subsequent  marriage  and  death  after  B.  within  thirty  years, 
was  held  to  go  to  B.'s  administrator.^  In  Scotland,  certain  policies 
were  taken  by  a  father  on  his  son's  life  for  himself  and  his  wife 
payable  to  both  or  the  survivor,  their,  his,  etc.,  executors,  etc., 
and  after  the  father's  death  the  widow  kept  up  the  policies,  who  by 
a  settlement  was  entitled  to  the  use  of  the  whole  estate.  It  wad 
provided  on  the  death  of  both  that  the  estate  should  be  divided  into 
parts,  one  of  which  was  to  keep  up  the  policies,  and  it  was  also  pro- 
vided on  the  son's  death  that  his  widow  should  have  a  life  estate 
and  the  children  an  absolute  interest  in  the  policies.  It  was  held, 
on  a  construction  of  the  deed,  that  the  intention  was  to  take  the 
policies  for  the  benefit  of  the  son's  family,  and  that  at  their  father's 
death  their  actual  value  formed  part  of  his  movable  estate  in  esti- 
mating legitim.^  In  a  certificate  to  a  member  payable  to  a  son 
and  daughter,  if  living,  if  not  to  the  heirs  of  the  member,  and  that 

t  Brooklyn  L.  Ins.  Co.  v.  Bledsoe,  52  >  13  Out.  Ap.  4S6. 

Ala.  538.  •  Mumford  v.  Mumford,  19  Not.  Soot. 

s  Shields  r.  Sharp,  35  Mo.  Ap.  178 ;  210. 

Hooker  i\  Sugg,  102  N.  C.  115,  '  Chalmer's  Trustees,  9  C.  S.  C.  (4th 

3  Glanz  V,  Gloeckler,  104  111.  573.  Ser.)  743. 

*  Cables  r.  Prescott,  67  Me.  582. 

548 


CHAP.  II.]  DESCRIPTION.  [588. 

in  case  of  the  death  of  either  the  survivor  was  to  take,  the  words 
were  held  to  mean  that  if  a  survivor  be  a  beneficiary,  and  "  if  living" 
at  the  donor's  death,  he  was  to  take.^ 

587.  An  adopted  child  may  take  under  the  designation  of  "child,'' 
if  it  appear  that  it  was  intended  to  be  the  beneficiary.  As  where 
the  policy  was  to  the  wife  if  she  survived,  and  otherwise  to  their 
children,  and  she  predeceased  her  husband,  and  there  was  only  an 
adopted  child,  who  had  been  adopted  when  the  policy  was  issued.* 
But  in  Black  v.  Castle,'  where  A.,  a  married  man,  who  had  insured 
for  the  benefit  of  his  surviving  children,  and  then  adopted  B.  under 
an  agreement  with  her  mother,  which  he  did  not  record  as  required 
by  the  Code,  it  was  held  that  the  adopted  child  B.  could  not  take  as 
a  surviving  child  of  A.,  though  it  was  not  decided  that  she  could 
have  done  so  had  the  adoption  been  recorded. 

588.  It  was  held  in  Ohio,  under  the  general  Act  of  Incorporation 
of  Beneficial  Societies,  strangers  cannot  be  beneficiaries.*  In  Massa- 
chusetts, in  a  society  formed  under  the  Act  of  1882,  s.  2,  c.  195,  a 
mother  may  be  designated  as  beneficiary,  as  coming  within  the  class 
widows,  orphans,  or  relatives.*  Nor  would  she  lose  her  benefit  by 
the  insured's  subsequent  marriage.*  When  the  benefit  is  limited  to 
the  insured's  "  family,"  or  it  is  designated  as  beneficiary,  this  im- 
plies  those  living  together  in  one  household  in  some  kind  of  social 
equality.  The  "  family"  need  not  necessarily  be  related  by  blood 
to  the  insured.^  Nor  would  a  near  relative  living  away  be  one  of 
his  •*  family."*  Where  the  constitution  of  the  association  provided 
'*  That  it  should  have  for  its  object  the  payment  of  the  money  to  the 
*  family  of  the  deceased  member,'  which  should  be  paid  '  to  his 
legal  representatives  or  to  such  person  or  persons  as  he  may  have 
designated  or  appointed  in  writing  .  .  . ;  provided  always  that  when 
such  member  shall  leave  a  widow  or  children,  he  shall  have  no  power 
to  deprive  her  or  them  of  the  benefit  specified  in  this  article  by  will 
or  otherwise,  but  the  same  shall  be  paid  to  her  or  them  absolutely. 
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»  Un.  Mat.  Asa'n  v.  Montgomerj,  70  *  Loos  v.  John  Hancock  Mut.  L.  Ins. 

Mich.  587.  Co-'  41  Mo-  ^38. 

a  Martin   r.   -Sltna   L.   Ins.  Co.,   73  ®  Mass.  Catholic  Order  of  Foresters 

^g   25.  ^'  Callahan,  146  Mass.  391. 

»  7  Hawaiian  Islands,  273.  '  Carmichael  v.  Northw.  Mut.  Benef. 

*  State   V.    Cent.    Oh.    Mat.    Relief    ^^s'"*  ^^  M'«*»-  •*^4- 
Ass'n,  29  Oh.  St.  399.  '  Tyler  v.  Odd  Fellows'  Mut.   Relief 

AsB'n,  145  Muss.  134. 
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aad  an  application  was  had  in  favor  of  a  niece,  with  whose  family 
he  was  then  living,  but  at  the  time  of  death  he  left  a  married  daugh- 
ter, it  was  held,  as  the  company  had  accepted  the  application 'for 
the  niece,  and  as  the  contract  was  then  complete,  that  it  mast  paj 
to  her.*  But  where  A.  designated  as  beneficiary  his  "family," 
which  then  consisted  of  himself,  his  wife,  and  daughter ;  and  the 
daughter  died,  leaving  a  husband  and  children,  all  of  whom  lived 
with  A.  till  the  daughter's  death,  when  they  went  elsewhere,  it  was 
held  that  the  wife  onlv  would  take.* 

589.  The  insured's  mother  is  not  necessarily  '*  dependent"  on 
him.*  Nor  is  a  sister  ;*  or  a  betrothed  ;*  or  q.  creditor  ;•  and  it  has 
been  held  that  the  word  '*  dependent"  does  not  include  the  member's 
mistress  with  whom  he  cohabits,  if  he  has  a  legal  wife  living  at  his 
death  whom  he  had  abandoned.^  But  a  betrothed  who  is  partially 
supported  by  her  "intended"  may  be  termed  a  "dependent."' 
For  a  "  dependent"  is  not  one  without  any  visible  means  of  support, 
but  may  be  one  who  depends  on  another  for  the  completion  of  her 
means  of  livelihood.* 

The  constitution  of  a  society  provided  that  the  insurance  should 
go  :  first,  to  wife  or  children,  subject  to  section  6,  which  stated  that 
the  insured  could  bequeath  half  to  one  or  all  his  children,  but  the 
widow  must  at  least  get  half ;  secondly,  if  there  was  no  widow,  the 
children  could  take  all,  and  no  other  could  take  unless  a  member 
should  have  designated  him.  A.,  unmarried,  appointed  in  writing 
his  uncle  and  aunt,  and  later  married,  leaving  a  widow.  The  uncle 
and  widow  claimed,  and  it  was  held  the  widow  took,  because  she 
was  left  nothing,  and  in  any  event  she  was  entitled  to  one-half;  ^^^ 
the  fact  that  she  married  him  subsequently  to  the  designation  was 
not  material.'^  Where  the  charter  stipulated  that  "  if  the  designation 
was  changed  by  death  or  otherwise  impossible,  it  shall  go  to  the 
widow,  etc.,"  and  the  insured  had  designated  his  brother,  who  died, 

>  Folmer's  Ap.,  87  Pa.  St.  133.  »  Grand  Lodge  o.  Eisner,  20  Mo.  Ap- 

*  Brooklyn  Mason.  Mut.  Relief  Ass'n     108. 

t'.  Hanson,  53  Hun.  (N.  Y.)  149.  •  McCarthy  p.  Supreme  Lodg«i  ^^"^ 

3  Elsey  V.  Odd  Fellows'  Mut.  Relief  Mass.  314 

Ass'n,  7  N.  East.  R.  844  (Mass.).  »  Alexander  v.  Parker,  42  lU-  AP- 

*  Supreme  Council   r.    Perry,    5   N.  455. 

East.  R.  634  (Mass.).  ^^  Sanger  v.  Rothsohild,  50  Hun-i^^' 

5  lb.  Y.)  157. 

«  lb. 
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and  then  his  own  widow,  the  Court  held  that  she  took  in  any  event, 
as  she  was  within  the  above  clause,  but  did  not  pass  on  the  question 
as  to  whether  a  second  designation  was  good  or  ill,  after  the  first 
had  been  exhausted.^ 

590.  In  Massachusetts,  on  an  illegal  designation  in  a  benevolent 
society  formed  under  the  Act  of  1874,  c.  375,  all  the  persons  who 
could  take  by  the  constitution  being  dead,  it  was  held  that  the 
money  went  to  the  insured's  representatives.*  In  Britton  v.  Su- 
preme Council,'  the  policy-money  was  for  a  special  class  of  relatives, 
to  be  paid  as  a  member  "  may  direct."  There  was  a  clause  also  to 
the  eifect  that  if  his  appointee  died  first,  the  fund  was  to  go  to  his 
legal  dependent  heirs,  and  if  none,  then  to  the  Order ;  one  directed 
illegally,  and  it  was  held  from  the  general  scope  of  the  purpose  of 
the  society  that  the  fact  of  a  misdirection  entitled  his  heirs  to  take. 

In  beneficial  societies  organized  to  assist  certain  classes  of  people, 
as  relatives  or  dependents  of  the  insured,  it  is  usually  provided  that 
the  society  shall  pay  to  his  nominee  within  that  class  ;  but  on  his 
failure  to  appoint  at  all,  the  regulations  of  the  society  or  the  charter 
point  out,  usually  directly  or  indirectly,  the  beneficiaries  who  are 
then  entitled ;  and  as  a  general  rule  the  money  is  not  payable  to  the 
insured's  executor,  etc.,  as  assets  of  his  estate.*  In  Winterhalter 
V.  Workmen's  Guaran.  Fund  Ass'n,*  a  policy  in  such  a  beneficial 
body  provided  that  it  should  be  paid  subject  to  the  will  of  the  in- 
sured, but  no  beneficiary  was  designated.  He  bequeathed  his  en- 
tire estate  to  A.,  subject  to  the  payment  of  his  debts,  and  it  was 
held  that  the  company  should  pay  the  insurance-money  to  the  execu- 
tor, without  joining  A.,  as  she  had  not  been  specifically  made  the 
beneficiary,  but  only  as  legatee  after  the  payment  of  debts.  In 
Bock  V.  Ancient  Order  of  United  Workmen,*  there  was  a  schism  in 
the  Order,  and  the  insuifed  continued  to  pay  dues  to  the  old  Lodge 
till  death.  He  also  paid  dues  to  a  new  Lodge,  which  claimed  to  be 
the  real  one,  and  therefore  that  a  new  certificate  was  not  necessary 

»  Van  Bibber  t>.  Van  Bibber,  82  Ky.  Bush    (Kj.)i   489;     Jewell    v.   Grand 

347.  Lodge,  41  Minn.  405  ;  Ballon  v.  Gile, 

>  Daniels  v,  Pratt,  143  Mass.  216.  50  Wis.  614 ;  Smith  v.  Covenant  Mut. 

«  46  N.  J.  Eq.  102.  Benef.  Aas'n,  24  Fed.  R.   685  (E.  D. 

*  Ashby  V.  Costin,  21  Q.  B.  D.  401  ;  Wis.). 

Highland   r.   lb.,    109   III.    366  ;    Kj.  «  75  Cal.  245. 

Mason.  Mut.  L.  Ins.  Co.  t;.  Miller,  13  ^  75  Iowa,  462. 
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because  it  was  such  ;  all  of  which  the  insured  knew.  On  his  deatli 
the  money  on  the  certificate  was  paid  by  the  old  Lodge,  and  the 
new  Lodge  declined  to  pay  because  the  widow  could  not  surrender 
the  certificate.  Held,  there  was  but  one  certificate  of  insurance, 
and  that  it  had  been  paid ;  and  the  widow  could  not  recover  a  second 
insurance.  She  could  have  been  perhaps  paid  by  either  which  she 
had  elected,  but  not  twice. 

591.  A  contract  of  insurance  is  made  to  run  during  a  specified 
time,  but  it  need  not  necessarily  be  a  determinate  number  of  units 
of  time,  for  the  parties  may  agree,  for  instance,  that  the  insurance 
shall  attach  till  either  one  elect  to  terminate  it.^  Where  no  time  is 
specified  for  the  duration  of  the  policy,  it  will  bo  implied  that  the 
parties  contract  for  a  fairly  reasonable  continuance  after  its  issue.* 
A  policy  bearing  date  the  day  the  premium  is  paid  takes  effect  by 
relation  back  from  that  day,  although  not  delivered  until  several 
days  afterwards.'  And  where  a  policy  is  delayed  for  non-payment 
of  the  premium,  it  relates  back  to  the  date  of  the  policy  and  applica- 
tion.^ For  an  after-paid  premium  relates  back  to  the  original  tin>e 
for  payment.*  A  "  month'*  is  computed  as  a  lunar  month  in  legal 
matters,  but  as  a  calendar  month  in  commercial.*  Twelve  months 
have  been  held  to  be  a  year,  and  not  twelve  periods  of  twenty-eight 
days.^  A  policy  for  a  year,  dated  as  of  a  specified  day,  includes 
the  whole  day  bearing  the  same  date  at  the  close  of  the  year,  as  a 
day  is  not  divisible  into  fractions.'  Where  the  accident  occurs  at  a 
distance  where  time  is  different,  owing  to  the  difference  of  longi- 
tude, it  was  considered  by  the  jury  that  the  hour  of  expiration  of 
the  policy  should  be  measured  by  the  local  time  of  the  ofiice  where 
the  policy  was  taken,  and  not  by  the  local  time  where  the  accident 
occurred.* 


1  Imboden   v.  Detroit  F.  k  M.  Ins.  ^  Hart  v.  Middleton,  2  C.  &  K.  N. 
Co.,  31  Mo.  Ap.  321.  P.  9. 

2  Schroeder  v.  Trade  Ins.  Co.,  109  *  Martin's  Case,  Fowler's  History  of 
HI.  157.  Insarance,  p.  VI. 

>  Lightbodj  V.  N.  Amer.  Ins.  Co.,  23  >  Howard's  Case,  2  Salk.  625.     S«« 

Wend.  (N.  Y.)  18.  Herald  Co.  v.  North.  Assur.  C«.,  4  L. 

*  Bluraer   v.    Phoenix   Ins.   Co.,    45  R.  Sup.  Ct.  (Montreal)  254. 

Wis.  622.  9  Schofield  v.  Jones,  2  Ins.  L.  J.  640, 

B  Buckbee  v,  U.  S.  Ins.,  Etc.,  Co.,  18  b  (Great  Britain). 
Barb.  (N.  Y.)  641. 
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592.  In  Isaacs  v.  Royal  Ins.  Co.,*  a  policy  on  goods  for  six  months 
provided  that  from  the  14th  of  February,  1868,  until  the  14th  of 
August,  1868,  and  for  so  long  after  as  the  assured  should  pay  the 
premium,  and  the  defendants  at  the  time  above  mentioned  accept 
it,  goods  would  be  covered.  The  plaintiffs  intended  to  keep  up  the 
policy,  and  the  defendants  knew  their  intention ;  but  the  renewal 
premium  was  not  paid  on  the  14th  of  August,  1868,  on  which  day  a 
fire  took  place.  And  it  was  held  that  under  the  terms  of  the  policy 
the  whole  of  the  14th  of  August  was  protected,  and  that  the  defen- 
dants were,  therefore,  liable  for  loss  caused  by  a  fire  happening  on 
that  day.  In  Connell  v.  Scot.  Commer.  Ins.  Co.,'  the  policy  was 
to  be  good  "  until  February  28, 1871,  and  no  longer."  A  clause 
was  indorsed  that  the  policy  was  to  be  continued  on  the  payment  of 
premiums  "  within  fifteen  days  after  the  day  limited  upon  forfeiture 
of  the  benefit;"  and  it  was  held  that  the  original  insurance  ended  on 
February  28th.  Where  the  policy  is  for  a  year,  although  the  per- 
son whose  life  is  insured  is  stricken  with  a  fatal  disease  during  the 
continuance  of  the  year  of  insurance  so  as  to  be  in  a  dying  condi- 
tion, this  is  not  sufficient  to  establish  the  loss  insured  against ;  if  he 
actually  survives  the  close  of  the  year,  the  insurer  is  not  held.*  In 
Perry  v.  Prov.  L.  Ins.,  Etc.,  Co.,*  there  was  a  policy  from  noon  of 
the  day  of  its  date  for  a  period  of  '*  twelve  months"  to  noon  of  the 
day  of  its  expiration,  against  loss  of  life,  on  proof  '^  that  the  assured, 
at  any  time  after  the  date  hereof  and  before  the  expiration  of  this 
policy,  shall  have  sustained  personal  injury  caused  by  any  acci- 
dent," '^  and  such  injuries  shall  occasion  death  within  ninety  days 
from  the  happening  thereof."  An  accident  happened  at  9  A.  M. 
which  caused  death  at  the  same  hour  on  the  ninety-first  day  there- 
after, excluding  the  day  of  the  date  of  the  accident,  the  whole  period 
being  within  the  twelve  months :  Held,  there  could  be  no  recovery. 
In  a  similarly  entitled  suit  between  the  same  parties,'  in  addition  to  the 
above  clauses,  there  was  the  added  clause  '^  against  personal  injury 
in  the  sum  of  $10  per  week,  for  a  period  not  exceeding  altogether 
twenty-six  weeks  for  any  single  accident,  within  the  meaning  of  this 
policy  and  the  conditions  hereto  annexed,  by  which  the  assured  shall 

1  L.  R.  5  Exoh.  296.  *  99  Mass.  162. 

>  3  Ins.  L.  J.  536  (Great  Britain).  <  103  Mass.  242. 

'  Howell   V,   Knicker booker   L.   Ins. 
Co.,44N.  Y.276. 
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sustain  any  personal  injury  which  shall  not  be  fatal."     And  it  was 
held  that  the   weekly  sum  was  due  for  an  injury  which  did  not 
occasion  death  within  the  ninety  days,  although  finally  fatal ;  for  the 
two  provisions  were  to  be  construed  together,  and  the  intent  was 
that  an  injury  should  fall  within  either  the  first  or  last  clause.    In 
S.  Staffordshire,  Etc.,  Co.  v.  Sickness  &  Ace.  Assur.  Ass' n,*  the 
policy  was   against  "  claims  for  personal   injury  by  vehicles  for 
twelve  calendar  months  from  November  24,  1887,"  to  the  amount 
of  "  je250  in   respect  of  any  one  accident."     On  November  24, 
1888,  there  was  an  accident  to  people  which  made  the  insured  liable 
in  £833. damages.     It  was  held  that,  in  the  computation  of  time, 
November  24, 1887,  should  be  excluded,  and  November  24, 1888, 
included  by  the  use  of  the  word  "from,"  and  that  "  accident"  meant 
where  a  man  could  claim  compensation  for  an  injury ;  and  conse- 
quently that  the  liability  of  the  insurers  was  not  limited  to  £250- 
Where  a  policy  was  made  on  June  10,  1877,  for  one  year,  and  oft 
June  19,  1878,  a  policy  from  June  10,  1878,  for  one  year,  n?*^ 
issued  on  an  application  for  renewal  made  June  13th,  it  was  he\d 
that  a  loss  on  June  16,  1879,  was  not  covered.*     A  verbal  agree- 
ment made  in  October  to  issue  a  policy  for  twelve  months  in  the 
early  part  of  November  (the  old  policy  ending  on  November  5) 
covered  a  loss  on  the  19th  of  November.* 

593.  At  times  the  duration  of  the  policy  is  made  not  only  to  de- 
pend upon  specified  dates,  but  is  contingent  upon  the  existing  of 
some  other  fact  at  the  same  time.    A  risk  of  fire  on  shore  for  ten  days 
prior  to  shipment  has  been  held  to  mean  a  fire  on  shore  while  await- 
ing shipment,  within  ten  days  after  the  issue  of  the  policy.*  Where  a 
policy  was  issued  upon  plaintiff's  "  hop-house  while  drying  hops/' 
from  August  15  to  October  15,  1875,  and  the  hop-house  was  de- 
stroyed by  a  fire  within  the  time  specified,  but  after  the  plaintiff  bad 
ceased  drying  hops,  it  was  held  that  the  insurer  was  not  liable,  for  the 
insurance  was  only  to  cover  the  property  "  while  drying  hops,"  ^^^ 
from  date  to  date,  as  otherwise  the  words  would  be  meaning;^^^*' 
Where  the  insured  goods  were  contained  in  cars  of  the  A.  ft*  ^' 

1  [1891]  1  Q.  B.  402.  *  P.  Ina.  Ass'nr.  Merch.,  Etc..  Trft««' 

'  Fuchs    v.    Germantown    Farmers'  Co.,  66  Md.  339.   See  LanoasterM^^ 

Mut.  Ids.  Co.,  60  Wis.  286.  March.  Cotton  Press  Co.,  89  Twd**-  ^' 
•  Home  Ins.  Co.  ».  Adler,  71  Ala.        •  Langwortbj  v.  Oswego  &  Ono****^ 

516 ;  77  lb.  242.  Ins.  Co.,  85  N.  Y.  632. 
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Co.,  which  were  placed  on  tracks  on  a  Y  at  a  junction  belonging  to 
the  B.  R.  R.  Co.,  which  was  built  for  common  use,  in  order  to  trans- 
fer over  to  the  C.  R.  R.  Co.,  it  was  held  that  the  A.  Co.  was  liable 
till  the  cars  had  been  hauled  by  the  C.  Co.  to  receive  the  goods, 
and  they  had  been  received  by  the  clerk  of  the  receiving  company 
and  checked  off  in  the  usual  way.* 

59-t.  The  payment  of  a  partial  loss  does  not  terminate  the  in- 
surance on  a  policy,  whose  term  has  not  ended,  or  which  is  perpetual.* 
A  stipulation  that  when  and  so  often  as  the  property  insured,  or  any 
part  thereof,  or  any  other  of  equal  value  built  or  supplied  in  the 
room  thereof,  shall  happen  to  be  injured,  such  damages  shall  be 
made  good,  was  held  to  apply  to  partial  losses,  and  to  property 
supplied  or  built  by  the  insurer  in  the  place  of  what  had  been  de- 
stroyed.' 

595.  In  Mercantile  Ins.  Co.  v.  Jaynes,*  where  a  policy  was  made 
by  error  to  expire  on  a  certain  date,  as  alleged,  it  was  held  that  an 
indorsement  containing  a  different  date,  unsigned,  and  in  no  way 
proved  as  to  place  or  time,  was  inadmissible  to  rectify  the  error. 
But  where  the  application  was  for  five  years  from  August  1, 1854, 
and  the  policy  described  as  ending  in  1854,  the  fact  that  the  policy 
was  expressed  to  be  "  from  the  first  of  August,  1854,  to  the  first  of 
August,  1854,"  was  held  clearly  only  a  clerical  error  which  would 
be  corrected.* 

596.  The  description  in  the  policy  of  a  building  insured,  or  of 
the  locality  where  the  personalty  insured  is,  or  is  to  be  kept,  as  a 
general  rule,  must  be  accurate,  or  the  insured  cannot  recover.*  In 
the  case  of  doubtful  language  the  policy  will  be  construed  against 
the  insurer.^  But  the  language  of  the  policy  may  be  so  inaccurate 
or  obscure  that  the  particular  subject-matter  cannot  be  identified  at 
all,  in  which  case  the  insured  cannot  recover.  The  rule  of  con- 
struction has  been  laid  down  in  a  certain  case  somewhat  in  the 

^  Ky.  M.  &  F.  Ins.  Co.  v.  R.  R.  Co.,  '  Liberty  Hall  Ass'n  v.  Hoasatonio 

6In8.  L.  J.  372  (Tenn.).  Mat.    F.   Ids.    Co.,    7    Gray    (Mass.), 

>  Laitoiuos  V.   Farm.    Mut.  F.  Ins.  261. 

Co.,  3  Hoiis.  (Del.)  404;  Trail  v,  Rox-  «  Wilson  v.  Herkimer  Co.  Mut.  Ins. 

bnry  Mat.  F.  Ins.  Co.,  3  Cash.  (Mass.)  Co.,  6   N.  Y.  53  ;  Severance  v.  Con- 

263.  tiuen.  Ins.   Co.,  5  Biss.    156   (N.   D. 

•  N.  H.  Mat.  F.  Ins.  Co.  v.  Rand,  24  111.). 

N.  H.  428.  ^  Franklin  F.  Ins.  Co.  v.  Updegraff, 

*  87  III.  199.  43  Pa.  St.  350. 
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following  terms  :  If  the  description  in  a  policy  of  insurance  against 
fire,  which  is  evidently  intended  to  apply  to  one  of  two  buildings, 
be  false  in  one  particular  when  applied  to  one  building,  and  false 
in  a  different  particular  when  applied  to  the  other,  the  policy  will 
attach  to  that  building  which,-  after  rejecting  as  surplusage  that 
part  of  the  description  which  is  false  when  applied  to  it,  is  the  most 
clear  and  suflScient,  provided  the  building  is  sufficiently  identified 
by  the  residue  of  the  description ;  and  in  considering  with  a  view 
to  the  adoption  of  the  one  or  the  other  of  the  two  hypotheses,  which 
of  the  two  particulars  of  the  description  to  reject  as  false,  the  Court 
will  have  regard  to  their  relative  descriptive  importance,  but  if  the 
residue  of  the  description,  after  rejecting  each  of  the  particulars  as 
false,  do  not  in  either  case  sufficiently  identify  the  building  in- 
tended to  be  insured,  the  policy  will  be  void  for  uncertainty.* 

597.  In  the  case  of  a  latent  ambiguity  parol  evidence  is  admissible 
to  show  what  building,  etc.,  is  intended.  As  where  it  is  doubtful 
which  of  several  barns,  where  insured  hay  is  kept,  is  meant.*  And 
evidence  has  been  admitted  to  show  that  a  "  fishing  scow"  was  covered 
by  a  policy  on  a  "  building."*  A  policy  against  accident  on  plate 
glass  contained  a  clause  that  the  glass  in  windows  and  doors  the  dimen- 
sions of  which  are  nine  feet  or  more  is  not  covered.  Held,  a  plate 
glass  front  of  a  building  which  was  immovable,  though  of  greater 
dimensions,  was  covered.*  A  description  that  the  property  in  the 
policy  was  between  "  Arch  and  Leade  Streets,"  which,  in  fact,  was 
between  "  Ash  and  Meade  Streets,"  was  held  immaterial,  as  the 
locality  was  otherwise  determinable.*  And  in  an  insurance  on 
property  in  the  Overland  Free  Warehouse,  situate  N.  E.  cor.  of 
Third  and  King  Streets,  San  Francisco,  the  fact  that  the  building  was 
styled  Overland  Free  Warehouse  No.  1,  instead  of  "  No.  2,"  as  it 
could  otherwise  be  identified  by  boundaries,  was  thought  not  im- 
portant.* In  insurance  on  large  stores,  elevators,  factories,  which 
often  consist  of  more  than  one  building,  disputes  often  arise  between 

1  Heath  t>.  Franklin  Ins.  Co.,  1  Cush.  ^  Hale  v.  Springfield  F.  k  M.  Ins. 

(Mass.)  257.  Co.,  46  Mo.  Ap.  508. 

■  Bowman  v.  Agricultural  Ins.  Co.,  •  Yonkers,  Etc.,  Ins.  Co.  v.  Hoffmtn 

69  N.  Y.  521 ;  Lycoming  Mut.  Ins.  Co.  F.  Ins.  Co.,  6  Rob.  (N.  Y.)  316. 

V.  Sailer,  67  Pa.  St.  108.  <  Hatch  v.  New  Zealand  Ins.  Co.,  67 

•  Knos  V.  Sun  Ins.  Co.,  67  Cal.  621.  Cal.  122. 
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the  insured  and  the  insurer  as  to  what  particular  building,  or  as  to 
how  much  of  a  building,  the  policy  is  intended  to  apply.  In  a  policy 
on  goods  in  letter  "  C,"  Patterson's  stores,  which  stores  formed  a 
solid  block  of  buildings  divided  for  safety  by  solid  walls  into  non- 
communicating  sections,  which  were  known  by  the  letters  A,  B,  C, 
etc.,  and  the  goods  lost  were  in  "  A,"  it  was  held  that  the  insured 
could  not  recover.*  Where  the  policy  was  on  goods  in  the  building 
Nos.  817-19,  St.  Paul's  Street,  to  which  there  was  an  entrance  in 
No.  317  for  the  office  and  warehouse,  and  in  No.  319  for  workmen, 
and  Nos.  317  and  319  were  connected  through  an  upper  floor  of 
No.  315,  leased  for  that  purpose,  which  was  owned  by  a  stranger, 
the  entrance  below  not  being  used  by  the  occupiers  of  317  and  819, 
and  the  communication  could  not  be  visible  from  the  outside,  nor 
was  it  proved  that  the  insurer  knew  about  it,  it  was  held  that  there 
could  be  no  recovery  for  a  loss  in  No.  315.* 

598.  Where  the  policy  was  on  an  *'  elevator  buildings  and  addi- 
tions," and  there  was  a  warehouse  a  couple  of  feet  distant  from  the 
elevator  attached  thereto  by  boards  nailed  to  both,  which  was  used 
for  the  storage  of  grain  received  into  the  elevator,  that  was  con- 
veyed from  it  by  spouts  to  the  warehouse,  and  was  discharged  from 
the  latter  by  a  conveyance  underneath  through  the  former,  it  was 
held  that  the  latter  was  covered.'  Where  the  insurance  was  on  grain 
**in  St.  Anthony's  Elevator,"  $4000  on  grain,  their  own  or  in  trust, 
etc.,  while  contained  in  the  frame,  iron-clad,  metal-roof  building, 
occupied  for  storage  and  handling  of  grain,  and  known  as  the  '^  St. 
Anthony's  Elevator,"  and  the  elevator  was  constructed  in  several 
parts,  though  designated  and  operated  as  one  structure,  the  main 
structure  being  called  '*•  main  elevator  building,"  and  the  addition, 
which  was  similarly  constructed  and  equipped  and  connected  with 
it  by  covered  ways,  called  Annex  A,  and  the  entire  property  was 
known  as  "  St.  Anthony's  Elevator,"  it  was  held  that  the  whole 
structure  was  covered.^ 

599.  The  term  "  factory"  in  a  policy  may  include  more  than  one 

^  Bryce  r.  Lorillard  F.  Ins.  Co.,  55  33  Minn.  90.     See  Allen  t*.  Lafayette 

N.  Y.  240.  Ins.  Co.,  34  La.  An.  763. 

s  RoUand  v.  North  Brit.  &  Meroant.  «  Petitt  v.  State  Ins.  Co.,  41  Minn. 

Iiis.  Co.,  14  L.  Can.  J.  69.  299. 

'  CargiU  v.  Miller's  Mut.   Ins.  Co., 
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building.^  And  it  has  been  said  that  a  mill,  within  the  meaning  of 
a  policy,  is  not  necessarily  merely  a  place  where  something  might 
be  ground,  nor  a  manufactory  merely  where  something  may  be 
made  by  hand  or  machinery,  but  what  common  usage  recognizes  as 
a  mill  or  manufactory  respectively.*  And  if  shown  by  the  context 
to  have  been  intended,  a  mill  may  mean  a  manufactory.'  In 
Meadowcraft  v.  Standard  F.  Ins.  Co.,^  a  policy  was  on  machinery, 
consisting  of  cards,  pickers,  etc.,  "  contained  in  the  first  story  of  a 
four-story  and  basement  brick  building,  etc."  The  pickers  were 
in  a  one-story  structure  of  brick,  the  floor  being  on  a  level  with  the 
first  story  joining  the  main  building,  the  entrance  being  through  a 
frame  building  adjoining,  and  then  through  a  large  iron  door,  ^^  as 
if  going  from  the  house  into  the  kitchen."  There  were  no  pickers 
except  in  the  one-story  structure,  and  it  was  held  that  the  picker- 
room  was  part  of  the  first  story  in  which  the  goods  were  insured. 
In  Blake  v.  Exchange  Mut.  Ins.  Co.,'  a  policy  on  goods  in  a  build- 
ing on  *'  Main  Street,"  in  the  town  of  C,  known  as  D.  &  Co.'s 
factory,  was  held  to  apply  to  goods  in  a  wing  abutting  on  the  rear 
of  the  factory,  connected  with  it  by  a  small  aperture  in  the  wall, 
which  was  usually  closed,  but  which  was  generally  known  and 
operated  as  a  part  of  the  factory.  In  Home  Mut.  Ins.  Co.  v.  Roe,* 
the  insurance  on  a  '^  mill  building  and  addition,"  and  ^'  machinery, 
including  gearing,  shafting,  etc.,  therein,"  was  held  to  cover  the 
contents  of  an  engine-room  about  twenty  feet  distant,  which  fur- 
nished the  power  for  the  mill,  and  was  connected  (by  machinery) 
with  the  mill,  being  the  only  addition.  In  Harris  v.  iEtna  Ins. 
Co.,^  the  insurance  was  on  merchandise,  machinery,  fixtures,  etc., 
contained  in  a  building  occupied  as  a  factory  and  warehouse,  Nos. 
19  and  21,  situate  on  A.  Street,  and  it  was  stated  ''the  above 
premises  heated  by  a  furnace  in  the  cellar  and  connected  with  the 
building  by  wooden  bridges  from  the  upper  story,"  and  **  the  above 
premises  are  occupied  as  a  tobacco  factory."  There  was  tobacco 
stored  in  the  upper  story  of  a  floor  of  a  building  in  B.  Street,  which 

>  Security  Ins.  Co.  v.  F&rrell,  2  Ins.        «  61  Pa.  St.  91. 
L.  J.  302  (III.).  B  12  Gray  (Mass.),  265. 

«  Franklin  F.  Ins.  Co.  v.  Brock,  57        •  71  Wis.  33. 
Pa.  St.  74.  »  1  C.  S.  C.  R.  (Oh.)  361. 

*  Carlin  v.  West.  Assar.  Co.,  57  Md. 
515. 
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was  occupied,  and  known  to  be  so  bj  the  agent  as  part  of  the 
factory   and    warehouse,  being  connected   with   it  by    a    wooden 
bridge,  and  the  above  upper  floor  was   only  accessible  from  A. 
Street.    Held,  parol  evidence  was  admissible  to  show  the  tobacco  in 
the  upper  floor  in  B.  Street  was  intended  to  be  covered.     In  James 
River  Ins.  Co.  v.  Merritt,^  the  insurance  on  a  "  frame  sawmill  situ- 
ated,  etc.,"    "  boiler,   engine,   machinery,  and   belting  contained 
therein,"  was  held  to  include  a  planing  machine  in  a  building  on 
the  same  level  or  floor  with   the  machinery  proper  of  the  mill, 
about  twenty-five  feet   distant,  but  connected  by  belting  and  all 
plainly  visible.     In  Wilson  Drug  Co.  v.  Phoenix  Assur.   Co.,*  a 
policy  to  the  plaintiffs  "  on  their  wholesale  stock  of  drugs,  paints, 
oils,  etc.,  and  other  goods   on  hand     .     .     .     contained  in  the 
building,"  was  held  to  apply  to  the  goods  in  both  the  wholesale  and 
retail  departments  in  the  building.     In  iEtna  Ins.  Co.  v.  Att'y 
Uen'l,^  the    policy  was  to    the  trustees   of   an   insane  asylum  at 
London,  Canada,  on  the  *'main  building."     There  was  a  centre 
building  with  a  kitchen,  laundry,  engine-room  to  the  rear,  connected 
by  a  brick-walled  covered  way  and  built  of  the  same  material ;  and 
it  was  held  that  the  outbuildings  were  covered.     In  Liebenstein  v. 
Baltic  F.  Ins.  Co.,^  a  policy  on  stock  "  contained  in  a  chair  factory 
in  A.  Street"  was  held  to  include  stock  in  the  main  building  and  in 
the  engine  buildings  appurtenant  to  and  connected  with  it  by  a 
platform  of  belting  of  machinery,  both   being  necessary  for  the 
factory.     In  Wash.  F.  Ins.  Co.  v.  Symington,*  a  policy  which, 
after  enumerating  insurances   on   two   other   buildings,  stated  the 
present  insurance  to  be  on  a  brick  and  frame  building,  situate  south 
of  the  above-named  buildings,  and  used  as  a  sulphuric  acid  manu- 
factory ;  $3500  on  stock  ;  $225  on  machinery,  including  apparatus 
'*  in  and  out  of  the  factory,  and  connected  therewith,"  was  held  to 
cover  machinery,  etc.,  on  the  premises  used  and  connected,  though 
not  necessarily  physically,  with  the  acid  manufactory,  both  in  the 
other  buildings,  in  the  sheds,  or  in  the  open  air. 

600.    Hews  V.   Atlas   Ins.   Co.*  is  an   illustration  of  a  policy 
intended  to  cover  only  one  particular  building  of  a  series  apper- 

>  47  Ala.  387.  *  45  111.  301. 

«  110  N.  C.  350.  8  30  Md.  91. 

»  18  Duv,  (Can.)  707.  «  12b'  Mass.  389. 
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taining  to  a  manufactory.  It  appeared  that  there  was  a  manu 
factory  of  pottery  on  A.  Street,  consisting  of  two  brick  buildings 
connected  by  a  corridor,  one  of  which  with  three  L's  was  known 
as  the  pottery  building  and  the  other  as  the  storehouse.  The 
former  contained  the  engines  and  most  of  the  machinery,  and  was 
sometimes  used  for  storage,  the  office  being  in  one  of  the  L's;  while 
the  latter  was  chiefly  used  for  storing  manufactured  articles,  though 
there  was  also  contained  in  it  and  used  a  limited  amount  of  ma- 
chinery, most  of  the  stock  in  the  course  of  manufacture  being 
carried  to  and  fro  from  each  building.  The  policy  was  issued, 
enumerating  $500  to  be  on  brick  pottery  building  and  L's  ;  $500  on 
machinery  ;  $950  on  stock,  and  $50  on  office  furniture,  "contained 
in  said  building  on  A.  St."  Other  policies  in  other  companies  had 
been  taken  on  the  storehouse  and  others  on  the  pottery  speciBcally. 
And  it  was  held  that  it  was  obviously  only  meant  to  include  the 
pottery  building.  Where  the  goods  were  described  as  in  a  "  two- 
story  building,  Broadway,"  and  there  was  a  rear  one-story  high, 
the  policy  was  held  to  cover  goods  in  both  front  and  rear.* 

601.  It  often  happens  after  the  policy  has  attached  that  addi- 
tions are  made  to  the  original  structure,  which  it  may  be  desirable 
to  cover  by  an  insurance  when  the  policy  shall  be  renewed.  Whether 
it  will  do  so  is  of  course  a  pure  question  of  construction.  In  But- 
tcrworth  v.  West  Assur.  Co.,*  after  several  insurances,  additions 
were  made  to  the  buildings  which  were  permitted  by  all  the 
insurers  but  one,  and  the  above  insurers  also  agreed  that  their 
policies  should  apply  to  merchandise,  etc.,  in  the  additions.  Finally 
the  insurer  who  had  held  out  also  gave  a  permit  to  the  additions, 
and  added  in  a  fresh  sentence  "All  policies  concurrent."  And  it 
was  held  this  meant  that  this  insurer  would  concur  with  the  others 
in  the  terms  of  the  permits,  that  is,  that  his  policy  should  concur  in 
allowing  the  addition,  and  that  his  policy  should  attach  to  the 
objects  therein,  for  he  could  not  mean  to  grant  a  permit  if  the  others 
did,  as  he  already  knew  that  fact.  In  Cit.  Ins.  &  Investment  Go. 
V.  Lajoie,*  there  had  been  a  policy  on  goods  on  No.  319,  and 
before  renewal  an  extension  was  made  to  No.  315,  where  some  of 
the  goods  were  placed,  of  which  the  agent  was  aware  before  the 

I  Carr  i*.  Hib«rnia  Ins.  Co.,  2  Mo.        *  132  Mass.  489. 
Ap.  466.  •  L.  R.  4  Q.  B.  (Moutreal)  382. 
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renewal,  but  it  was  held  a  renewal  in  the  old  terms  would  not  cover 
the  goods  in  No.  315. 

A  usage  among  insurers  to  limit  risks  taken  on  an  elevator  to 
a  particular  building,  if  the  elevator  has  been  recently  built,  was 
held  inadmissible.^  Whether  the  building  is  fairly  covered  by 
the  terms  of  the  policy,  as  far  as  the  facts  are  concerned,  is  for 
the  jury.* 

602.  As  a  general  rule,  buildings  in  the  propinquity  of  the 
property  need  not  be  disclosed  unless  asked  about.*  But  where 
there  is  a  warranty  of  the  correctness  of  a  diagram,  or  a  descrip- 
tion of  the  adjacent  neighborhood,  this  must  be  accurately  complied 
with.*  The  following  cases  illustrate  this  principle.  In  Day  v, 
Conway  Ins.  Co.,*  there  was  a  condition  not  to  omit  any  circum- 
stance that  should  increase  the  risk,  and  there  was  described  ^^  a 
wooden  four-story  paper  mill  60  feet  by  70  feet,"  but  no  mention 
was  made  of  a  bleach-house  20  feet  by  30  feet,  separated  by  a 
wooden  shed  known  as  a  salt  box,  24  feet  by  18  feet  in  length  and 
breadth,  and  4  feet  high,  the  end  of  the  mill  forming  one  end  of  it 
and  the  bleach-house  the  other.  It  was  declared  that  there  was  no 
building  within  300  feet  of  the  mill  but  a  stock  house,  which  was 
not  meant  for  the  bleach-house  or  salt  box.  Held,  whether  the 
bleach-house  and  salt  box  formed  a  part  of  the  mill  or  not,  there 
was  a  breach  of  the  condition.  In  Gates  v.  Madison  Co.  Mut.  Ins. 
Co.,*  in  a  policy  on  a  building,  to  an  interrogatory  :  "  How  bounded 
and  distance  from  other  buildings  if  less  than  ten  rods,  and  for 
what  purpose  occupied  and  by  whom  ?"  the  insured's  answer, 
"  the  nearest  building  east  is  the  dwelling-house  occupied  by  A.  ; 
in  the  north  and  about  five  rods  distant  is  a  shop  used,  etc.,  and 
on  the  west,  the  nearest  building  to  the  west  end  of  the  barn  and 
shed  is  the  dwelling  of  B.  etc. ;"  giving  correctly  the  distances  to  the 

1  Petit  V.  State  Ids.  Co.,  41   Minn.  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  Den. 

299.  (N.  Y.)  75  ;  Chaffee  v.  Cattaraugus  Co. 

'Southwest    Lead    &    Zinc    Co.    v.  Mut.  Ins.  Co.,  18  N.  Y.  376 ;  O'Neill  r. 

Phoenix  Ins.  Co.,  27  Mo.  Ap.  446.  Ottawa  Agricultural  Ins.  Co.,  15  Can. 

^  See  Gates  v.  Madison  Co.  Mut.  Ins.  L.  J.  207. 

Co.,  5  N.  Y.  469.  *  52  Me.  60.     But  see  Casey  v.  Gold- 

*  Burrit  r.  Saratoga  Co.  Mut.  F.  Ins.  smid,  4  L.  Can.  R.  107. 

Co.,  5  Hill  (N.  Y.),  188  ;  Huntley  r.  «  5  N.  Y.  469. 
Perry,  38  Barb.  (N.  Y.)  569  ;  Jennings 
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nearest  buildings.  And  these  were  held  sufficient  answers,  and  that 
the  presence  of  other  more  remote  buildings,  though  within  ten  rods, 
did  not  aflTect  the  matter.  For  the  answer  was  not  a  warranty  that 
there  were  no  other  buildings  within  ten  rods,  for  the  question  did  not 
ask  for  all  the  buildings,  but  the  distance  of  the  risk  from  others ; 
and  this  might  be  very  well  understood  to  mean  only  the  distance 
from  those  nearest  besides,  while  the  employment  in  the  answer 
of  the  word  "  nearest''  implied  that  there  might  be  others.  In 
Massachusetts,  a  hog-pen  and  hen-house,  less  than  sixteen  feet  high 
and  covered  and  separated  by  boards,  were  held  not  to  be  a  building 
within  the  clause  as  to  buildings.'  In  Naughter  v.  Ottawa  Agri- 
cultural Ins.  Co.,*  all  buildings  within  100  feet  were  required  to  be 
disclosed,  and  there  was  a  clause  that  any  misrepresentation  or 
concealment,  etc.,  should  avoid,  and  it  was  held  that  the  omission 
of  a  small  frame  building  used  as  a  water-closet  was  immaterial, 
though  the  decision  was  put  on  the  ground  of  the  agent's  knowl- 
edge, and  that  the  clause  last  alluded  to  only  meant  fraudulent 
omission.  But  where  there  is  a  clause  as  to  a  ^'  full  and  true 
exposition  of  all  the  circumstances  in  regard  to  the  condition,  value, 
and  risk  of  the  property"  by  the  insured,  an  undisclosed  carpen- 
ter's shop  was  held  to  avoid.*  The  description  in  the  policy  of  a 
building  as  "  detached  at  least  one  hundred  feet"  on  a  "  reasonable 
construction,"  was  held  to  mean  that  it  was  detached  from  any 
exposure  which  would  increase  the  risk,  and  therefore  a  small  office 
seventy-five  feet  distant,  which  did  not  increase  the  risk,  was  not 
considered  a  breach.^  A  description  of  buildings  adjoining  and 
communicating,  occupied  .  .  .  situated  detached  .  .  .  means, 
that  the  buildings  were  detached  as  a  whole  mass  from  other  build- 
ings and  not  from  each  other.*  The  word  "  contiguous"  has  been 
defined  to  mean  adjacent,  in  actual  close  contact,  touching,  near, 
and  a  building  fifty  feet  off  is  not  adjacent.*  So  a  building  twenty- 
five  feet  off  has  been  held  not  to  be  "  contiguous."^  In  Allen  r. 
Charleatown  Mut.  F.  Ins.  Co.,*  the  application,  etc.,  which  was  made 

»  White  V.  Mut.  F.  Aasnr.  Co.,  8  Gray  *  Broadwater  v.  Lion  Ins.  Co.,  26  N. 

(Mass.).  566.  W.  R.  455  (Minn.). 

2  43  U.  C.  C.  B.  121.  •  Arkell  v.  Commerce  Ins.  Co.,  69  N. 

'  Pottsville  Mat.  F.  Ins.  Co.  v.  Horan,  Y.  191. 

89  Pa.  St.  438.  ^  oison  ».  St.  Paul  F.  &  M.  Ins.  Co., 
*  Burleigh  v.  Gebhard  F.  Ins.  Co.,  35  Minn.  432. 

90  N.  Y.  220.  8  5  Qray  (Mass.),  384. 
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part  of  the  policy  and  a  warranty,  stated  that  there  were  "two 
buildings  with  fifty  feet,"  and  it  was  held  that  these  words  meant 
*-'  within  fifty  feet,"  and  that  though  one  building  was  within  two 
feet  of  the  insured  they  were  correct. 

(503.  The  introduction  of  the  words  "  known  to  the  applicant," 
or  ''material  facts,"  in  the  wording  of  the  stipulations  may  of 
course  modify  the  construction.  In  Dennison  v.  Thomaston  Mut. 
Ins.  Co.,^  where  the  condition  was  that  ''  no  insurance  will  entitle 
the  insured  to  any  indemnity  for  loss  or  damage,  if  the  description 
by  the  applicant  of  the  building  or  property  insured  be  materially 
false  or  fraudulent ;  or  if  any  circumstance  material  to  the  risk  be 
suppressed,"  it  was  held  that  the  insured,  in  answer  to  a  question 
as  to  other  buildings,  may  omit  those  that  an  ordinarily  prudent  man 
would  not  consider  dangerous.  In  Hall  v.  People's  Mut.  F.  Ins. 
Co.,*  the  insured,  in  answer  to  a  request  to  "  state  the  relative  situa- 
tion as  to  other  buildings,"  stated  the  distances,  being  respectively 
four  and  nineteen  feet  of  the  two  nearest  buildings  only,  and  it  was 
agreed  that  the  above,  inter  alia^  was  a  "just,  full,  and  true  exposi- 
tion of  all  the  facts  and  circumstances  in  regard  to  the  condi- 
tion, situation,  value  and  risk  of  the  property  to  be  insured,  so  far 
as  the  same  are  known  to  the  applicant."  Held,  that  the  failure  to 
state  the  direction  of  the  two  nearest  buildings,  or  to  disclose  other 
buildings  a  few  feet  further  off,  not  known  to  the  applicant  nor  to 
his  agent  who  made  the  application,  did  not  avoid  the  policy.  In 
Hardy  v.  An.  Mut.  F.  Ins.  Co.,*  however,  in  reply  to:  "What 
is  the  distance  and  direction  from  each  other  and  from  other  build- 
ings and  how  are  sucli  other  buildings  occupied  ?  Make  plan  on 
back  hereof,  showing  the  relative  position  of  all  the  buildings," 
several  buildings  were  omitted  by  the  insured.  The  contract  pro- 
vided that  "  the  foregoing  is  a  just,  full,  and  true  exposition  of  all 
the  facts  and  circumstances  in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are 
known  to  the  applicant,  or  are  material,  and  of  all  the  facts  inquired 
for ;"  and  that  "  the  applicant  further  agrees  that  the  misrepre- 
sentation or  suppression  of  material  facts  shall  destroy  his  claim  for 
damages  or  loss ;"  but  an  article  of  the  by-laws,  subject  to  which 

1  20  Me.  125.     See   also  Wilson  v.        <  6  Gray  (Mass.),  185. 
Standard  Ids.  Co.,  15  Can.  L.  J.  32.  *  4  Allen  (Mass.),  217. 
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the  policy  was  issaed,  stipulated  that  ^'  any  policy  issued  by  this 
company  shall  be  void,  unless  the  assured  shall  have  made  in  his 
application  for  insurance  a  true  representation  of  the  risk ;"  and  it 
was  held  that  the  omission  to  state  the  buildings  in  answer  to  the 
question  avoided  the  policy.  In  Satterthwaite  v.  Mul.  Beneficial 
Ins.  Co.,*  where  a  survey  was  required  by  the  company's  sur- 
veyor and  no  questions  were  asked  as  to  risk,  the  omission  to 
state  a  corn  kiln  attached  to  the  mill,  which  was  material,  was  held 
not  to  avoid.*  ^ 

604.  The  applicant's  description  in  the  application  or  policy  as 
to  adjacent  property,  would  also  appear,  as  a  rule,  not  to  be  a 
promissory  warranty  that  the  situation  is  always  to  continue  un- 
altered, and  a  change  or  erection  even  by  the  insured  himself  has 
been  held  not  to  avoid.  In  Stebbins  v.  Globe  Ins.  Co.,'  Oakley, 
J.,  in  asserting  this  rule,  observed,  ^' It  by  no  means  follows  that 
insurers  are  compelled  to  bear  any  loss  which  may  be  the  result  of 
such  an  act  on  the  part  of  the  insured.  The  contract  of  insurance 
has  its  foundation  in  the  mutual  good  faith  of  the  parties.  If  the 
assured  violates  that  good  faith,  in  any  circumstances  entering  into 
the  creation  of  the  contract,  it  is  no  doubt  void.  But  if,  subse- 
quently to  its  formation,  he  acts  with  fraud,  or  gross  negligence,  or 
in  bad  faith  with  respect  of  the  subject-matter  insured,  his  rights 
under  the  contract  are  not  impaired,  unless  the  loss  which  he  seeks 
to  recover  is  the  result  of  his  own  misconduct.  .  .  .  An  erection 
of  buildings  on  vacant  ground,  by  the  assured,  subsequently  to  the 
policy,  and  contiguous  to  those  insured,  whereby  the  risk  is  in* 
creased,  stands  upon  the  same  principle.  If  buildings  thus  erected 
should  be  removed  before  the  occurrence  of  any  loss,  it  could  not 
be  maintained  that  the  policy  would  be  annulled.  The  act,  not 
being  in  violation  of  any  express  stipulation  in  the  policy,  and  not 
resulting  in  any  actual  injury  to  the  insurers,  the  law  would  regard 
it  as  harmless  and  rightful ;  and  if  this  be  so  it  seems  clearly  to 
follow  that  the  continuance  of  such  erections  until   the  fire,  cannot 

1  14  Pa.  SI.  393.  14  Barb.  (N.Y.)  545  ;  Gates  r.  ICadison 

«  Wash.   F.  Ina.   Co.  v,  Davison,  30  Co.  Mut.  Ins.  Co.,  5  N.Y.  469;  W«it. 

Md.   91;  Howard  r.  Kj.  &   Louisville  FarniHrs*    Mut.   Ins.  Co.   r.   Miller,  1 

Ins.   Co.,  13  B.  Mon.  (Kj.)  282  ;  Steb-  Handy  (Oh.),  325. 

bins  V,  Globe  Ins.  Co.  2  Hall  (N.  Y.),  »  2  Hall  (N.Y.),  632^ 

632;  Young  v. Wash.  Co.  Mut.Ins.  Co., 
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change  the  legal  consequences  of  the  act  of  erecting  them,  if  they 
have  in  no  way  been  the  cause  of  the  loss.  The  act  of  the  assured  in 
erecting  them  may  have  been  a  breach  of  an  implied  understanding 
between  the  parties,  ttiat  the  situation  of  the  insured  premises,  with 
respect  of  the  contiguous  buildings,  should  not  be  changed  by  the 
act  of  the  insured  so  as  to  increase  the  risk  :  but  if  such  increase  of 
risk  has  in  fact  been  without  injury  to  the  defendants,  I  hold  that 
the  policy  is  not  aflfected  by  it."  This  language  of  one  of  the  lead- 
ing cases  on  the  subject  is  somewhat  inartificially  expressed  and 
obscure.  It  was  thought  by  Storer,  J.,  in  West  Farmers'  Mut. 
Ins.  Co.  V.  Miller,^  that  Oakley,  J.,  meant  that  the  insurer  would 
be  liable  only  in  the  case  of  the  insured's  fraud ;  while  in  Howard 
V.  Ky.  &  Louisville  Ins.  Go.,^  the  Court  seemed  to  think  that  he 
intended  to  include  all  cases  Avhcre  the  loss  resulted  from  the  change, 
and  the  Kentucky  Court  apparently  approved  that  position.  What- 
ever the  learned  Judge  may  have  intended  by  his  language,  it  is 
clear  that  the  insured  would  be  responsible  in  any  case  for  a  fraudu- 
lent causing  of  the  loss,  and  it  is  likewise  equally  clear  that  the  fact 
that  the  structure  subsequently  erected  was  instrumental  in  causing 
the  loss  cannot  affect  the  question,  as  the  change  of  risk,  innocent  or 
fraudulent,  is  always  unimportant  unless  material,  and  materiality 
does  not  depend  upon  the  fact  that  the  loss  occurred  through  the 
instrumentality  of  the  change,  but  whether  such  change,  if  stated, 
would  have  fairly  been  a  moving  inducement  to  the  insurer  not  to 
take  the  risk.  And  therefore,  though  the  judgment  may  very  well 
be  supported  on  the  ground  that  the  description  could  not  fairly  be 
intended  to  have  been  promissory  or  continuing,  it  could  hardly  be 
upheld  on  any  legal  principle  in  the  reasoning  given  in  its  support. 
And  in  later  cases  the  dicta  of  Oakley,  J.,  if  not  repudiated,  have  been 
at  least  so  far  modified  as  to  conform  to  the  principles  last  stated.' 

605.  When  application  is  made  for  insurance  on  a  "  building,"  it 
implies  some  kind  of  structure  and  not  a  heap  of  materials.*  Though 
a  building  while  slightly  injured  by  a  fire  can  be  insured  as  a  build- 
ing, and  the  fact  that  a  loss  results  from  such  and  a  later  fire  cannot 
affect  the  result  when  a  total  loss.^ 

1  1  Haiidj  (Oh.),  325.  ^  Hamburg-Bremen  F.  Ins.    Co.    v. 

«  13  B.  Mon.  (Kj.)  282.  Garlinglon,  509,  66  Tex.  103. 

»  See  West.  Farmers'  Mut.  Ins.  Co.         *  lb. 
V.  Miller,  1  Handy  (Oh.),  325. 
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.  606.  The  description  of  a  risk  as  a  five-story  brick  building  is  cor- 
rect without  mention  of  a  aellar.^  And  it  has  been  held  that  a  descrip- 
tion of  a  two-story  house  is  not  untrue  because  of  a  small  rear  ad- 
dition of  one  story.*  But  where  there  was  a  clause  as  to  a  correct 
description,  it  was  held  that  the  omission  to  state  that  a  wing  of  a 
house  alleged  to  contain  merchandise  contained  also  a  kitchen,  is  fatal.' 
Where  a  policy,  issued  on  a  survey  of  a  building,  part  of  which  was  to 
be  erected,  it  was  held  that  parol  evidence  was  admissible  to  show  that 
the  company  knew  that  it  was  in  contemplation  and  was  intended  to 
be  averred  when  the  survey  was  made.*  And  where,  after  the  issue 
of  a  policy,  the  insured  stated  at  the  office,  bondfide^  that  the  in- 
sured building  was  finished,  merely  to  obtain  permission  for  other 
insurance  at  a  second  office,  it  was  held  not  to  avoid  when  not  a 
material  representation.^  It  has  been  held  that  a  back  building  is  a 
part  of  a  house  ;•  and  that  a  cellar  wall  is  covered  by  a  policy  on 
the  building.^ 

607.  In  Medina  v.  Builders'  Mut.  F.  Ins.  Co.,* a  policy  described 
the  property  as  "  contained  in  three-story  granite  building,"  and  it 
was  held  that  the  phrase  might  intend  a  building  with  only  a  granite 
front,  and  three  stories  high  in  the  front  and  rear,  though  only  one 
story  high  in  the  middle,  and  if  such  was  the  fact,  the  property  de- 
scribed in  the  policy  contained  in  the  building  was  covered.  In 
City  of  London  F.  Ins.  Co.  v.  Smith,*  it  appeared  that  there  was  no 
rate  for  buildings  of  boards,  and  the  agent  fixed  it  at ''  brick"  rates. 
The  agent  was  required  to  designate  to  the  company  on  a  diagram 
"  black"  for  boards  and  "  red"  for  bricks ;  and  he  designated 
"  black,"  but  wrote  in  the  policy  the  word  '*  burds,"  which  the  in- 
surer thought  meant  "brick."  The  policy  was  issued  on  a  brick 
building,  and  it  was  held  that  it  was  not  the  insured's  misrepresen- 
tation, and  as  there  was  no  fraud  and  as  the  diagram  showed  the 
building  was  of  wood,  the  insurer  was  held.  A  risk  described  as  a 
stone  building  is  not  avoided  by  a  kitchen  of  wood  one  story  high, 

*  Benedict  v,  Ooean  Ins.  Co.,  31  N.        *  Williams  ».  New  Eng.  Mut.  F.  Ins. 
Y.  389.  Co.,  31  Me.  219. 

*  Wilkins  v.  Germania  F.  Ins.  Co.,        *  Workman  w.  Ins.  Co.,  2  La.  507. 
57  Iowa,  529.  ^  Krvin  v,  N.  Y.  Cent.  Ins.  Co.,  3  T. 

»  Barsalou  i*.  Royal  Ins.  Co.,  5  L.     AC.  (N.  Y.)  213. 
Can.  R.  3.  >  120  Mass.  225. 

*  Perry  Co.  Ins.  Co.  r,  Stewart,  19        •  14  Ont.  Ap.  328,  15  Dqv.  (Can.) 
Pa.  St.  45.  69. 
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which  nothing  showed  to  be  permanent.^  To  a  question,  "  are  the 
outside  walls  brick  or  stone  ?'■  (note,  "  If  the  building  be  wood  omit 
replies  to  these  questions"),  the  insured  answered  "  brick,"  and  a 
plea  that  the  house  was  not  "  brick"  was  held  bad,  as  it  should  have 
averred  that  it  was  not  "  brick  or  stone."* 

Where  the  policy  was  on  brick  dwellings  which  formed  a  part  of 
a  block  of  buildings,  having  the  basement  and  first  floor  of  brick, 
eight  inches  thick,  but  the  upper  stories  built  with  joists  filled  in 
with  brick  four  inches  in  thickness  and  plastered,  evidence  was  ad- 
missible to  show  that  such  buildings  were  not  such  as  were  usually 
called  brick  houses.*  Where  the  insured  stated  that  no  material 
fact  was  omitted,  and  that  on  a  block  of  five  buildings  insured  were 
"  first-class  buildings,  although  one  roof  covers  all,  there  is  a  solid 
wall  of  brick  between  each  store  or  building,"  and  there  was  no 
wall,  it  was  held  this  (being  found  by  the  jury  material)  was  a  good 
defence  if  true.*  On  a  description  of  a  brick  building  with  a 
"  composition  roof,  occupied  by  several  tenants,  and  connected  by 
doors  with  the  adjoining  building,  situate  at  the  corner  of  Charles 
Street  and  Western  Avenue,"  it  was  held  the  latter  words 
"situate,"  etc.,  referred  to  the  building  insured,  and  not  to  the  ad- 
joining building.*  A  risk  described  as  a  two-story  frame  house  filled 
in  with  brick,  is  avoided  if  not  so  filled  in.*  Where  a  false  material 
statement  was  to  avoid,  the  description  of  the  buildings  as  built  of 
brick,  roofed  with  slate,  when  one  building  was  roofed  with  tar  and 
felt,  was  held  not  material.^  Where  the  description  was  a  "  hard- 
finished  frame  building,"  which  in  fact  was  not  finished  with  lath 
and  plaster,  as  the  phrase  "  hard-finished"  implied,  but  in  part  with 
muslin  covered  with  paper,  it  was  held  an  avoidance.*  In  Meyer 
v.  Queen  Ins.  Co.,*  the  description  in  a  policy  on  "  buildings"  of  a 
*'  brick-shingled  sugar  house  and  purgeries,"  was  held  not  to  mean 
that  the '^  purgeries"  were  brick,  where  the  diagram  showed  the 

^  Chase  v,  Hatnilton  Mut.  Ins.  Co.,  ^  Fowler  v.  ^tna  Ins.  Co.,  6  Cow. 

22  Barb.  (N.  Y.)  527.  (N.  Y.)  673. 

«  Cox  V,  iEtua  Ins.  Co.,  29  Ind.  586.  ^  Universal  Non-Tariff  F.  Ins.  Co., 

»  Mead  v.  Northw.  Ins.  Co.,   7  N.  Y .  19  Eq.  Cas.  485. 

530.  ^  Jackson  v,  St.   Paul  F.  &  M.  Ins. 

*  Sowden  v.  Standard  Ins.  Co.,  44  U  •  Co.,  33  Hun.  (N.  Y.)  60. 
C.  Q.  B.  95,  5  Ont.  Ap.  290.  >  41  La.  An.  1000. 

*  Heath  i;.  Franklin  Ins.  Co.,  1  Cush. 
(Mass.)  257. 
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purgeries"  to  be  mere  wings  of  a  main  building,  and  the  evidence 
showed  that  the  "  purgeries"  were  not  usually  considered  part  of 
the  main  buildings,  and  were  usually  more  lightly  constructed.  In 
Canada  a  policy  on  a  wooden  house  "  d  Stre  lambrissie  en  hrique^^ 
was  held  a  mere  expression  of  intention.*  When  the  insurer  con- 
sents to  continue  a  risk  on  condition  that  an  iron  door  shall  be  in- 
serted, the  insured  may  have  a  reasonable  time  therefor.' 

608.  In  speaking  of  the  age  of  a  building  the  structure,  and  not 
the  materials  of  which  it  is  composed,  is  meant.^  In  stating  incor- 
rectly the  date  at  which  a  house  was  built,  when  there  is  a  condi- 
tion for  the  disclosure  of  material  facts,  it  was  held  that  a  mistake  of 
eight  years  was  not  material  if  the  house  were  just  as  safe  and  good.^ 
The  statement  of  the  date  at  which  a  house  was  built  does  not 
imply  that  the  house  was  then  built  entirely  of  new  materials,^  and 
evidence  to  show  such  a  usage  among  insurance  people  is  inad- 
missible.* A  policy  on  an  unfinished  house  does  not  cover  wood- 
work prepared  for  the  house  and  deposited  in  another  adjoining.^ 

609.  When,  on  a  proposed  insurance  on  chattels  in  a  building,  cr 
on  the  building  itself,  the  insurer  requires  as  a  condition  to  the 
policy  that  the  uses  to  which  the  building  is  devoted  shall  be  accu- 
rately stated  or  warranted,  the  insured  cannot  thereafter  recover  on 
the  policy  if  an  inaccurate  description  has  been  given  or  the  war- 
ranty has  been  broken.  But  to  this  general  rule  there  is  the  im- 
plied condition  that  the  insurer  is  supposed  to  be  acquainted  with 
the  usual  demands  and  necessities  ordinarily  attendant  upon  the  use 
or  dedication  described.  And  that  by  issuing  a  policy  with  the 
express  information  of  the  general  use  to  which  the  building  is  to 
be  put,  and  with  the  implied  knowledge  of  the  specific  incidents  of 
that  use,  the  insurer  will  be  taken  to  have  impliedly  permitted,  or 
waived  the  right  to  object  to  them,  unless  he  expressly  prohibits 
them,  though  otherwise  their  presence  might  literally  constitute  a 
breach  of  one  of  the  conditions  of  the  contract.' 

1  North.  Atfsur.  Co.  i\  Prevost,  4  L.  *  Lamb  r.  Conncil  Bluffs  Ins.  Co.,  70 
N.  (Can.)  254.  Iowa,  238. 

*  Viele    V.  Germauia    Ins.    Co.,    26        •  lb. 

Iowa,  9.  7  Ellmaker  v,  Franklin  P.  Ins.   Co.. 

3  Phoenix  Ins.  Co.  t-.  Pickel,  3  hid.  5  Pa.  St.  183. 

Ap.  332.  8  Stte  Viele  v.  Germania  Ins.  Co.,  26 

*  Eddj  i;.  Hawkejelns.  Co.,  70Iowa,  Iowa,  9;  Mayor  v.  Hamilton  F.  Ins. 
472.  Co..  10  Bos.  (N.  Y.)  537 ;  Brjrant  r. 
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610.  A  bailding  described  as  ''  occupied  as  a  dwelling,"  is  a 
warranty  that  it  is  a  dwelling  certainly  at  the  issue  of  the  policy.* 
A  building  "occupied  as  a  dwelling"  may  have  the  rear  occupied 
as  a  stable.*  One  may  be  said  to  occupy  a  dwelling  though  others 
live  with  him,  as  a  son-in-law  with  his  family.'  And  it  has  been 
held,  where  the  occupancy  is  by  an  owner  or  by  a  tenant,  that  a 
sub- tenant  need  not  be  disclosed.*  Where  one  described  the  risk  as 
his  "  household  furniture"  he  need  not  state,  unless  asked,  that  the 
same  is  in  the  custody  of  a  lessee  in  a  house  not  owned  by  him.^  A 
description  of  chattels,  as  contained  in  the  insured's  dwelling-house, 
where  the  insured  occupied  only  one  room  of  a  house  as  a  lodger, 
was  held  good  under  the  stipulation  to  describe  houses,  buildings, 
or  other  places  where  the  goods  are.*  A  description  that  the  "  first 
story  is  occupied  by  applicant  as  a  brewery,"  and  the  second  story 
"  as  a  lodging-house  and  family  residence,"  and  also  that  the  second 
story  was  occupied  by  a  tenant,  was  held  to  afford  no  presumption 
that  the  appplicant  personally  resided  on  the  premises.^  A  house 
may  be  said  to  be  occupied  by  a  family  when  people  live  in  it  under 
one  management,  though  they  do  not  take  their  meals  there.*  The 
description  of  "  a  residence,"  has  been  held  to  include  a  tempo- 
rary residence  of  three  months.*  Statements  by  the  insured  to 
the  agent  at  the  issue  of  the  policy  as  to  the  kind  of  occupancy 
of  a  house  have  been  held  relevant  in  explaining,  though  not  in 
contradicting,  the  instrument.'^  Where  the  building  insured  was 
marked  as  "  Dwelling  E,"  and  the  agent  was  shown  to  have  known 
that  it  was  also  used  for  a  tavern,  it  was  held  the  letter  E  meant 

Poughkeepsie  Mut.  Ins.  Co.,  17  N.  Y.  '  Chatillon  v.  Can.  Mut.  F.  Ins.  Co., 

200 ;  Mayor  v.  Exchange  F.  Ins.  Co.,  3  27  U.  C.  C.  P.  450. 

Keyes  (N.  Y.),  436  ;  Hall  u.  Ins.  Co.  of  *  Lyon  v.  Commer.  Ins.  Co.,  2  Rob. 

N.  A.,58N.  Y.  292;   Brown  v\  Kings  (La.)  266. 

Co.  F.  Ins.  Co.,  31   How.   Pr.  (N.  Y.)  *  Little    v.   Phoenix    Ins.    Co.,   123 

508  ;    Wash.  Mut.  Ins.  Co.  v,  Merch.  Mass.  380. 

&  Mfrs.  Mut.  Ins.  Co.,  5  Oh.  St.  450  ;  ^  Friedlander  v,  London  Assur.  Co., 

Girard  F.  &  M.  Ins.  (^o.  v,  Stephenson,  1  M.  &  Rob.  171. 

37  Pa.  St.  293;  St.  450  ;  People's  Ins.  '  Meuk  v.  Home  Ins.  Co.,  76  Cal.  50. 

Co.  p.  Spencer,  53  lb.  353.  •  Poor   v.  Hudson  Ins.   Co.,  2  Fed. 

»  Farmers   &    Drovers'    Ins.    Co.   v.  R.  432  (D.  N.  H.). 

Curry,  13  Bush  (Ky.),  312 ;  Franklin  >  Grogan  v.  Lond.  &  Manchester  In- 

F.  Ins.  Co.  V.  Martin,  40  N.  J.  L.  568.  dnstrial  Assur.  Co.,  53  L.  T.  R.  9.  s. 

'  Hannans  v.  Williamsburgh  City  F.  761. 

Ins.  Co.,  81  Mich.  556.  »  Poor  v.  Hudson  Co.,  tupra. 
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"  et  cetera"  or  "&c.,"  and  that  the  company  was  bound.^  The 
words  in  a  policy  on  a  building,  describing  it  as  a  "  house  occupied 
as  a  dwelling,"  have  been  held  to  apply  to  such  use  at  the  issae  of 
the  policy  only,  and  not  to  its  future  use  or  occupation  at  the  loss.' 
So  the  description  of  a  house  "  occupied  by  a  tenant  for  dwelling 
and  store"  with  a  stipulation  that  a  change  of  tenants  or  occupancy 
should  avoid,  has  been  held  not  to  be  a  promissory  warranty.*  And 
where  a  policy  was  issued  on  a  building  ''  occupied  by  assured  as  a 
dwelling-house,"  and  six  Italians  subsequently  boarded  in  the  base- 
ment,  it  was  held  that  the  insurer  was  bound,  as  the  words  were 
merely  descriptive.^  And  in  Alabama,  semble  even  that  such  a 
phrase  as  "  a  two-story  frame  dwelling-house,  when  completed  to  be 
occupied  as  a  private  dwelling-house,"  is  not  a  promissory  war- 
ranty.* 

611.  Where  a  policy  was  issued  on  a  building  described  as  a 
dwelling  and  boarding-house,  which  in  fact  was  a  country  tavern, 
containing  a  billiard-room,  and  dwelling-houses  and  taverns  were 
classed  as  extra  hazardous,  and  billiard-rooms  as  specially  hazard- 
ous, it  was  held  that  the  insured  could  not  recover.*  But  a  finding 
by  a  jury,  that  "  occupied  as  a  boarding-house"  covered  a  country 
inn  which  contained  a  private  bar  and  billiard- room,  was  not  dis- 
turbed, as  the  Court  thought  *'  boarding-house,"  "  hotel,"  '*  inn," 
and  "  tavern,"  were  all  somewhat  synonymous  terms.^  A  building 
described  as  "  occupied  as  a  hotel  with  bar  and  billiard-room  at- 
tached," does  not  permit  an  occupation  as  a  saloon  at  the  issue  of 
the  policy.*  A  policy  upon  a  hotel,  warranted  as  occupied  as  such 
by  a  tenant,  which  at  the  time  of  obtaining  the  insurance,  is  leased 
and  apparently  used  as  a  hotel,  has  been  held  not  to  be  avoided  by 

*  Gouinlock  v,  Mfr3.  &  Merch.  Mut.        *  Suinerset  Co.  F.   Ins.  Co.  p.  UWi 
Ins.  Co.,  43  U.  C.  Q.  B.  563.  112  Pa.  St.  80. 

«  Hart.  F.  Ins.  Co.  v.  Smith,  3  Colo.  «  Royal   Ins.   Co.    v.    Lubelsky.  8^ 

422 ;  Imperial  F.  Ins.  Co.  v,  Kiernan,  Ala.,  530. 

15    Ins.    L.   J.   352    (Ky.)  ;    Blood   v.  6  Franklin  F.  Ins.  Co.  v.  Martin,  40 

Howard  F.  Ins.  Co.,  12  Cash.  (Mass.)  N.  J.  L.  568. 

472;   O'Neil  v.  Buffalo  F.  Ins.  Co.  3  »  Martin  ».  State  Ins.  Co.,44N.J-I^ 

N.  Y.  122  ;  Brownings.  Home  Ins.  Co.,  485. 

71  N.  Y.  608 ;  Cumberland  Val.  Mat.  »  Baker  v,  German  F.  Ins.  Co.,  1^4 

Protec.  Co.  v.  Douglas,  58  Pa.  St.  419.  Ind.  490. 

*  Heffron  v.  Kittanning  Ins.  Co.,  132 
Pa.  St.  580. 
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its  then  use  by  the  tenant  as  a  bawdj-house  without  the  knowledge 
or  consent  of  the  assured.'  It  has  been  decided  that  a  policy  on  a 
hotel  does  not  imply  that  it  will  be  always  so  occupied.*  And  a 
house  "  occupied  as  a  dwelling,  hereafter  to  be  occupied  as  a  tavern 
and  privileged  as  such,"  has  been  held  not  to  imply  that  it  will  be 
occupied  as  a  tavern.' 

612.  The  description  in  the  policy  as  "  occupied  for  mercantile 
purposes"  or  for  a  store,  is  a  warranty,  and  it  is  not  necessary  to 
insert  the  words,  "  and  not  for  any  other  purposes."*  And  per- 
mission to  use  the  premises  for  "  any  mercantile  purpose,"  does  not 
include  a  restaurant.^  Though  this  is  sometimes  done,  as  in  Lawless 
V.  Tenn.  M.  &  F.  Ins.  Co.,*  where  the  description  was,  "  to  be  occu- 
pied as  three  stores,  but  not  to  be  used  for  coffee  houses,"  which 
was  held  a  warranty,. and  not  a  negative  description.  A  warranty 
that  the  insured  occupied  or  kept  the  store  is  broken  if  his  position 
is  only  that  of  clerk.^  Where  the  insured  described  a  stock  in  trade  as 
being  in  a  store,  which  in  fact  was  contained  in  a  room  of  a  lodging 
and  boarding-house,  alleged  by  the  plaintiffs  to  be  a  hotel,  and 
taverns  were  made  by  the  terms  of  the  policy  extra  hazardous  risks, 
it  was  held  that  the  insurance  was  forfeited  ;  the  difference  in  the 
small  village  where  the  locus  was,  between  a  tavern  and  a  hotel 
being  practically  immaterial,  though  apparently  had  the  tavern  not 
been  a  hotel  the  same  result  would  have  been  reached.*  In  Michi- 
gan, tlie  presence  of  a  bakery  and  restaurant  in  a  building  has  been 
held  not  to  violate  a  description  of  residence  and  stores.*  But  this 
is  certainly  a  very  liberal  construction.  The  description  of  a  build- 
ing as  "  occupied  for  stores  below ;  the  upper  portion  to  remain 
unoccupied  during  the  continuance  of  the  policy,"  was  held  only 
promissory  as  to  the  latter  part.^*  In  Illinois,  where  a  question  was 
asked  concerning  the  number  of  tenants  of  the  building  in  a  policy 

1  Hall  V.  People's  Mat.  F.  Ids.  Co.,  ^  Angel  on  Ins.,  §  169. 

6  Gray  (Mass.),  185.  r  Mullin  w.  Vt.  Mat.  F.  Ins.  Co..  54 

<  Meroh.  lus.  Co.  v.  Frick,  2  Amer.  Vt.  223. 

L.  Rec.  336  (Oh.).  *  Prudhomme  v.  Salamander  F.  Ins* 

s  Catlin  r.  Springfield  F.  Ins.  Co.,  Co.,  27  La.  An.  695. 

1  Sam.  434  (D.  Mass.).  »  Richards  v.  Wash.   F.   k  M.   Ins. 

*  Tex.  Banking  &  Ins.  Co.  r.  Stone,  Co.,  27  N;  W.  R.  586  (Mich.). 

49  Tex.  4.  w  Stout   v.  City  lus.    Co.,  12  Iowa, 

^  Oarretson   v,  Merch.   &   Bankers'  371. 
Ins.  Co.,  81  Iowa,  727. 

571 


614i]  PERFORMANCE   OF  THE   CONTRACT.  [BOOK  IV. 

on  goods,  it  was  held  not  reasonable  to  suppose  that  an  incorrect 
answer  as  to  the  number  of  tenants  in  other  parts  of  the  buildiDgs 
would  avoid  the  insurance.^ 

613.  In  a  policy  on  barns  "  used  for  hay,  straw,  grain  unthreshed, 
stabling  and  shelter,"  the  use  of  oil,  lime,  paints,  etc.,  and  mixing 
them  as  is  usual  among  farmers  for  painting  the  house,  will  not 
avoid  the  policy,  the  words  not  being  held  a  warranty,  but  mere 
description.*  But  a  policy  on  a  "  dwelling-house  and  wood-house," 
*'  occupied  for  the  usual  purposes,"  was  held  to  cover  a  building 
built  with  a  single  frame  and  roof,  designed  for  a  carriage  and 
wood,  the  wood  filling  about  two-thirds  of  it  and  separated  by  a 
loose  partition  from  the  carriage-house,  and  parol  evidence  was  ad- 
mitted to  show  that  it  was  known  as  the  wood-house.' 

614.  The  warranty  that  a  cotton  and  woollen-mill  is  of  one  class, 
when  it  belongs  to  another  class  at  the  time,  avoids  the  policy;  and 
Lord  Eldon  in  this  case  observed  whether  the  risk  is  equally  great 
in  one  class  as  in  another  has  nothing  to  do  with  the  question,  the 
only  question  being,  what  has  the  insurer  insured.*  A  description 
in  an  application  for  insurance  that  a  building  is  used  '^  for  the 
manufacture  of  lead  pipe,"  or  "  of  lead  pipe  only,"  would  not  include 
the  manufacture  of  wooden  reels,  on  which  the  lead  pipe  is  coiled, 
unless  essential  to  the  reasonable  and  proper  carrying  on  of  the 
business  of  manufacturing  lead  pipe.*  Where  the  description  of  the 
business  carried  on  by  plaintiifs  in  a  specified  building  is  the  manu- 
facture of  bath-tubs,  and  they  carried  on  upon  adjoining  premises 
the  business  of  sawing  and  planing  lumber,  the  shavings  being  car- 
ried therefrom  by  a  tube  to  the  boiler  room  of  the  building  referred 
to  and  used  for  fuel,  it  was  held  that  no  breach  of  warranty  was 
shown,  for  the  sawing  or  planing  trade  was  not  conducted  on  the 
premises  described  as  used  for  bath-tubs.^  The  description  in  * 
policy  on  a  *'  saw-mill  building,"  which  was  near  a  factory  building? 
and  "  all  kinds  of  machinery,"  etc.,  there  being  taken  also  some  in- 
surance on  '^  lumber  in  process,"  with  a  clause  against  change  ^^ 

1  Howard  F.  k  M.  Ids.  Co.  v.  Cor-  «  Newcastle  F.  Ins.  Co.  v,  MotforfftDt 

mick,  24  ILL.  455.  3  Dow.  255. 

s  Billings  v.  Tolland  Co.  Mat.  F.  Ins.  >  Collins  v.  Charlestown  Hut.  f- 1''^' 

Co.,  20  CouD.  139.  Co.,  10  Oraj  (Mass.),  155. 

*  White  t*.  Mat.   F.   Assar.    Co.,  8  *  Eeenej  v.  Home  Ins.  Co.,  71  N-  >* 

Gray  (Mass.),  566.  396. 
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use,  was  held  not  to  be  an  aorreement  that  the  saw-mill  was  only  to 
be  used  to  saw  logs  into  lumber,  but  that  it  might  also  be  used  as  a 
box  factory,  as  the  description  of  the  "  saw-mill  building"  was  to 
distinguish  it  from  the  factory  building,  rather  than  to  warrant  a 
limited  use,  the  building  at  the  time  being  employed  in  both  ways, 
within  the  knowledge  of  the  insurer's  agent.*  But  a  policy  on  a 
rope-maker's  stock  "  contained  in  a  brick  building,"  etc.,  '^  occupied 
as  a  storehouse,  and  about  42  feet  distant  from  rope- walk,"  was 
held  avoided  when  partially  used  for  hackling  hemp  and  spinning  it 
into  rope  yarn.*  A  factory  for  distilling  paraflSne  oil  has  been  held 
not  to  be  a  distillery.'  And  the  description  of  the  use  as  a  grist- 
mill is  violated  by  the  presence  of  a  place  for  carpenter's  work.^ 

615.  In  Shaw  v.  Robberds,*  the  policy  provided  "  unless  the 
buildings  insured,  or  containing  the  goods  insured,  be  accurately 
described,  the  trades  carried  on  therein  specified,  and  the  nature  of 
the  property  correctly  stated,  so  that  it  may  be  placed  under  proper 
classes,"  etc.,  ^'  and  if  a  building  contain  any  stove  or  oven  (used 
in  the  process  of  manufacture),  kiln,  furnace,  or  steam-engine,  or 
any  process  of  fire  heat  be  carried  on  therein,  other  than  the  or- 
dinary risk  of  common  fires  in  private  houses,  the  same  must  be 
noticed  in  the  policy,"  or  the  insurance  must  be  avoided ;  and  it 
was  held  that  only  an  accurate  description  at  the  issue  of  the 
policy  was  intended,  and  that  there  was  not  a  continuing  warranty. 
And  where  a  policy  was  issued  on  buildings,  situate  at  A. :  ^' first 
floor  occupied  by  machinery  used  for  making  barrels,  with  privilege 
of  storing  barrels  on  the  premises  and  other  merchandise  not  more 
hazardous ;  steam-boiler  incased  in  brick  about  ten  feet  from  build- 
ing," it  was  held  only  to  refer  to  the  facts  existing  at  the  issue  of 
the  policy,  and  that  the  introduction  of  new  machinery,  such  as 
saws,  lathes,  to  a  small  extent  for  making  boxes,  but  disused  some- 
time before  the  fire,  though  this  last  business  was  to  have  been 
resumed,  did  not  avoid  the  policy.*  A  warranty  in  a  policy  on  a 
house  of  two  stories,  that  it  was  used  for  winding  and  coloring  yam, 

'Frost's    Detroit,    Etc.,   Works    v.  ^  Jennings  v.  Clieuango  Co.  Mat.  Ids. 

Miller's    &    Mfrs.   Mat.    Ins.   Co.,   37  Co.,  2  Den.  (N.  Y.)  75. 

Minn.  300.  ^  6  Ad.  &  B.  75. 

'  Wall  p.  East  River  Mat.  Ins.  Co.,  <  u.  S.  F.  &  M.  Ins.  Co.  v.  Eimberlj, 

7  N.  y.  370.  34  Md.  2^4. 

>  AtUntic  Dook  Co.  v.  Libbjr,  45  N. 
Y.  499. 
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was  considered  not  to  warrant  that  it  would  continue  so.*  It  is  to 
be  observed,  however,  that  in  the  last  two,  and  in  many  of  the  other 
cases  on  this  point,  there  were  besides  in  the  policies  clauses  of  for- 
feiture for  an  increase  of  risk,  which  was  considered  by  the  Judges 
to  further  show  that  the  parties  did  not  intend  the  description  to  be 
continuing  warranties.  In  Wood  v.  Hart.  F.  Ins.  Co.,*  the  policy 
was  on  a  paper-mill,  together  with  the  machinery,  wheels,  gearing, 
etc.,  and  in  a  memorandum  annexed,  paper-mills  and  grist-mills  were 
specified  to  be  at  special  rates.  At  the  issue  of  the  policy  the 
building  was  used  only  as  a  paper-mill,  but  later  this  use  was  dis- 
continued, the  rag-cutter  and  duster  being  removed,  and  a  pair  of 
millstones  for  grain  put  up,  which  were  moved  by  the  same  power 
and  machinery.  The  risk  was  greater  than  on  a  non-user,  but  not 
greater  than  the  old  use  of  the  paper-mill  had  been.  It  was  held, 
on  a  loss  not  caused  by  the  use  of  the  millstones,  that  there  was 
a  continuing  warranty  that  the  subject  must  be  a  paper-mill ;  but 
that  its  use  had  not  been  changed  by  the  introduction  of  the  mill- 
stones, as  it  was  still  a  paper-mill  ready  for  use,  that  the  menioran- 
dum  articles  not  being  contracted  about  in  the  policy  would  not  be . 
covered,  but  that  their  introduction  would  not  necessarily  vitiate  the 
insurance.* 

616.  In  Shaw  v.  Robberds*  the  principle  was  asserted,  where  the 
policy  was  on  a  building  dedicated  to  a  specified  use,  and  prohibited 
a  changed  use,  that  a  permanent  change  and  not  a  casual  temporary 
change  was  meant.  There,  the  policy  was  issued  on  premises 
insured  as  a  "  granary"  and  a  *'  kiln  for  drying  corn  in  use,"  and 
prescribed  a  forfeiture  unless  the  building  and  the  trades  carried  on 
were  accurately  described,  or  if  there  should  be  any  alteration  in 
the  building  and  change  of  business,  etc.  The  regular  business  was 
drying  corn,  but  the  place  was  loaned  gratuitously  on  one  occasion 
to  'dry  bark,  when  the  premises  were  destroyed,-  though  the  fire 
lighted  for  the  purpose  was  not  made  in  an  unusual  way  to  dry  the 
bark ;  and  it  was  held  not  to  be  a  forfeiture,  though  drying  bark 
was  a  distinct  trade  and  commanded  a  higher  premium,  because  the 
clause  was  directed  against  a  permanent  alteration  or  change. 

617.  But  a  proviso  for  forfeiture  if  the  mill  *'  shall  cease  to  be 

I  Smith  V.  Mechan.  k  Traders  F.  Ids.        '  See  Elstner  v,   Ginoiuuati  Eqait. 
(Jo.,  32  N.  Y.  399.  Ins.  Co..  1  Dis.  (Oh.)  412. . 

«  13  Conu.  533.  *  6  Ad.  &  E.  76. 
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operated"  without  notice,  has  been  held  not  to  apply  to  a  temporary 
cessation  caused  by  an  epidemic.^  Or  by  a  temporary  suspension 
for  want  of  necessary  supplies.'  A  policy  was  issued  on  a  mill 
occupied  as  a  saw-mill ;  the  insured  had  their  servants  in  charge 
of  the  mill,  which  was  usually  worked  about  four  months  a  year, 
though  since  its  purchase  by  the  insured,  owing  to  low  water  and 
freshets,  it  could  not  be  worked  as  long*  Held,  as  its  intended  use 
was  accurately  described,  that  the  policy  was  not  void  for  the  sus- 
pension of  use,  if  it  was  used  as  much  as  the  seasons  of  the  year 
would  permit.'  A  clause  for  suspension  of  the  insurance  if  the  mill 
should  be  "  shut  down"  or  "  remain  idle  from  any  cause  whatso- 
ever" for  twenty  days  without  notice,  applies  even  when  the  idle- 
ness occurs  by  reason  of  necessary  repairs.^ 

618.  "  Constantly"  worked  means  that  the  mill  is  worked  during 
usual  and  ordinary  working  days  and  hours  for  business  for  which  it 
is  employed.'  The  applicant's  statements,  that  he  ran  *^  the  cards," 
etc.,  day  and  night,  the  rest  only  twelve  hours  ;  "  only  intend  run- 
ning at  nights  until  we  get  more  cards,"  "  we  shall  run  only  four 
months  at  night,"  were  held  to  be  a  warranty  that  the  night  work 
would  not  be  run  longer  than  the  time  indicated.^  And  where  the 
policy  forbade  running  at  night,  but  contained  a  written  permit  to  run 
at  night  during  four  months  for  an  extra  rate,  the  two  clauses  were 

held  consistent.^     The  answer  was  "  worked  usually" hours 

"  in  the  winter,"  "  short  time  now  in  summer,"  does  not  necessarily 
exclude  a  night  running  occasionally  in  summer.'  Wh.ere  night 
running  is  expressly  forbidden,  a  custom  to  show  that  other  manu- 
facturers are  in  the  habit  of  doing  it  is  bad.'  A  policy  on  a  mill 
including  the  standing  and  going  gear  therein,  engine  house  adjoin- 
ing and  steam-engine  therein,  recited  that  the  builnings  were  brick 
built,  etc.,  warmed  exclusively  by  steam,  etc.,  worked  by  the  steam- 

1  PoBs  V.  West.  Asaar.  Co.,  7  Lea  •  Bilbrough    v.  Metropolis  Ins.  Co., 
(Tenn.),  704.  5  Dner  (N.  Y.),  587. 

2  Lebanon  Mat.  Ins.  Co.  v.  Leathers,  ^  Keardon  v.  Faneuil  Hall  Ins.  Co., 
20  W.  N.  C.  (Pa.)  107.  135  Mass.  121. 

>  McGibbon  v.  Imperial  F.  Ins.  Co.,  *  North  Berwick  v.  New  Kug.  F.  &  M. 

2  H.  &  G.  (N.  S.)  6.  Ins.  Co.,  52  Me.  336. 

*  Day  V.  Mill  Owners'  Mnt.  F.  Ins.  '  Reardon  v,  Faneuil  Hall   Ins.  Co., 

Co.,  70  Iowa,  710.  135  Mass.  121. 

'  Prieger  v.  Exchange  Mut.  Ins.  Co., 
6  Wis.  89. 
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engine  mentioned  above,  in  the  tenare  of  the  firm  only,  standing 
apart  from  all  other  mills,  and  '*  worked  by  day  only,"  and  it  was 
held  that  the  phrase  "worked  by  day"  applied  to  the  mill  only,  and 
not  to  the  engine  or  gearing ;  for  the  buildings  could  not  all  be 
worked  by  the  steam-engine,  and  therefore  it  must  mean  all  those 
capable  of  being  worked  by  the  steam-engine  ;  and  then  the  phrase 
would  read,  all  capable  of  being  worked  by  the  steam-engine  and 
worked  by  day.*  In  an  action  on  another  policy,  upon  the  machi- 
nery of  cotton  mills,  containing  a  warranty  that  the  mills  should  be 
worked  by  day  only,  a  plea  averring  that  a  steam  engine  and  hori- 
zontal shafts  being  parts  of  the  mills,  were  worked  at  night  and  not 
by  day  only,  without  the  insurer's  consent,  was  held  bad;  for  it 
should  have  averred  that  all  or  substantially  all  the  mills  were  so 
worked.*  A  prohibition  of  a  policy  against  running  over  or  extra 
hours  is  meaningless  in  the  absence  of  any  standard  in  the  policy 
for  determining  what  were  to  be  regarded  as  extra  hours.'  A  clause 
forfeiting  a  policy  if  the  premises  insured  should  cease  to  be 
operated,  it  has  been  held,  would  not  apply  to  an  insurance  on  boots 
and  shoes  manufactured  and  being  made  on  the  premises ;  where 
there  was  a  separate  policy  on  the  factory  and  another  on  the 
machinery  and  supplies,  both  of  which  were  held  forfeited.* 

619.  The  answer :  "  There  is  a  man  on  the  premises,"  to  the 
question,  "  Is  it  (the  mill)  in  charge  of  some  faithful  person, 
residing  on  the  premises  when  idle  ?"  was  held  a  continuing  warranty, 
which  prevented  a  recovery  when  the  premises  were  unoccupied 
while  idle.*  And  the  answer  that  "  there  is  no  watchman,  but  tvo 
hands  sleep  in  the  mill,"  where  the  truth  of  an  answer  was  made  a 
warranty,  was  held  a  warranty  of  a  fact,  and  was  a  promissory 
warranty ;  and  a  subsequent  warranty  to  use  only  whale  oil)  did 
not  defeat  the  effect  of  the  former  warranty.*  The  dicta  to  the 
contrary  in  May  v.  Buckeye  Mut.  Ins.  Co.,^  are  predicated  of  the 
fact  that  the  agent  was  expressly,  made  aware  of  the  practice  to 
run  the  factory  only  for  a  certain  period,  and  therefore  it  was  o*'^J 

»  Whitehead  v.  Price,  2  C.  M.  &  R.  «  Miller  r.  Germania  F.  Ins.  Co..  34 

447.  Leg.  Int.  (Pa.)  339.    See  also  City  !"«• 

«  Mayall  v\  Mitford,  6  Ad.  &  B.  670,  Co.  v.  Power,  19  Pitts.  L.  J.  113- 

•  German  Amer.-Ins.  Co.  v,  Steiger,  •  Bliimer   i\    Pliooiiix    Ins.   C^m  ** 
13  Ins.  L.  J.  546  (III.).  Wis.  622. 

*  Stone   i;.   Howard    Ins.    (C,    153        ^  25  Wis.  291. 
MaiS.  475. 
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necessary  that  the  answers  to  be  correct  during  the  actual  time  of 
the  running,  and  they  were  only  so  oaeant  to  apply.  In  Frisbie  v. 
Fayette  Mat,  Ins.  Co.,*  the  words  "clerk  sleeps  in  store"  were 
held  nterely  descriptive  as  to  the  future.  Whether  the  judgment 
of  this  case,  which  strikes  the  author  as  doubtful,  is  correct  or  not, 
the  reasoning  of  the  Judge,  Lowry,  who  delivered  the  opinion,  is 
certainly  not  convincing.  In  the  Province  of  Ontario  the  statement 
'Va  watchman  kept  at  night"  was  also  held  only  to  relate  to  the 
time  of  the  issue  of  the  policy.*  In  New  York  a  "  watch  at  nights" 
was  held  to  mean  every  night.*  And  a  warranty  of  "  watchman 
nights"  means  every  night,  including  Sunday,  though  no  work  may 
be  done  on  that  day.^  And  a  custom  among  manufacturers  to  omit 
a  Sunday  watch  is  inadmissible.'  A  policy  on  a  ^^  machine-shop," 
**  a  watchman  kept  on  the  premises,"  does  not  require  a  watchman 
to  be  kept  there  constantly,  but  only  at  such  times  as  men  of  ordinary 
care  and  skill  in  a  similar  business  keep  a  watchman  on  their  pre- 
mises ;  and  in  an  action  on  such  a  policy,  evidence  of  the  usage  in 
this  respect  of  similar  establishments  is  admissible.*  Where  the 
presence  of  a  watchman  on  the  premises  is  a  warranty,  it  has  been 
held  to  be  immaterial  where  he  keeps  himself;  and  if  there,  he  may 
be  even  in  an  office  which  is  uninsured.^  An  agreement  to  employ 
watchmen  on  the  premises  while  a  mill  should  be  idle  was  held  not 
to  be  broken  when  he  was  on  premises  connected  with  the  mill,  at  a 
short  distance  off,  though  not  actually  in  the  building  at  the  time  of 
the  fire,  but  where  he  could  see  better.*  And  if  he  be  a  capable 
and  faithful  watchman,  the  fact  that  he  is  employed  by  other  people 
as  well  as  the  insured  is  not  material.*  But  the  agreement  to  keep 
a  watchman  is  probably  not  fulfilled  by  the  presence  of  a  man 


»  27  Pa.  St.  325  ;  Grubbs  v.  Va.  P.  & 
M.  Ins.  Co.,  110  N.  C.  108. 

'  Worswick  v.  Can.  F.&M.  Ina.  Co., 
»  Ina.  L.  J.  299  (Can.).  ^See  Whitlaw 
t;.  Phoenix  Ins.  Co.,  28  U.  C.  C.  P.  53. 
See  alao  Va.  F.  &  M.  Ins.  Co.  v.  Book, 
13  S.  K  973  (Va.). 

*  Riplej  0.  iBtna  Ins.  Co.,  30  N.  Y. 
136. 

*  Glendale  Woollen  Co.  v.  Prot.  Ins. 
(k>.,  21  Conn.  19  ;  Ripley  r.  ifitna  Ins. 
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Co.,  30  N.  Y.  136.  See  Sheldon  r. 
Hartford  F.  Ins.  Co.,  22  Conn.  235. 

»  Riplejr  v.  JStna  Ina.  Co.,  30  N.  Y. 
136. 

>  Crocker  v.  Peoples*  Mut.  F.  Ins. 
Co..  8  Cush.  (Mass.)  79. 

^  Andes  Ins.  Co.  t;.  Shipman,  77  III. 
189. 

*  Sierra  Milling,  Btc,  Co.  v.  Hart.  F. 
Ins.  Co.,  76  Cal.  235. 

*  Hovej  V,  Amer.  Mat..  Ins.  Co.,  2 
Duer  (N.  Y.),  554. 
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who  merely  sleeps  on  the  premises.*  The  requirement  that  when 
the  mill  is  idle  a  watchman  should  ^'  be  in  and  about  the  premises 
day  and  night/'  is  broken  if  the  watchman  does  not  watch  at  night, 
and  sleeps  about  three  hundred  feet  off  in  a  distant  building.' 

620.  In  Houghton  v.  Mfrs.  Mut.  F.  Ins.  Co.,'  the  questions  and 
answers  were :  ^' Q.  Is  a  watch  kept  constantly  in  the  building? 
Q.  If  no  watch  is  constantly  kept,  state  what  is  the  arrangement 
respecting  it  ?  A.  No  watch  is  kept  in  or  about  the  building,  but 
the  mill  is  examined  thirty  minutes  after  work.  (This  last  part  of 
the  answer  being  meant  to  refer  to  k  requirement  of  the  policy  that 
'  an  examination  will  be  had,  say,  thirty  minutes  after  work.')  Q. 
During  what  hours  is  the  factory  worked  ?  A.  From  5  o'clock  A.  M. 
to  8.80  P.  M.  Sometimes  extra  work  will  be  done  in  the  night" 
It  was  held  that  the  contract  plainly  showed  that  an  examination 
was  to  be  a  substitute  for  a  constant  watch,  and  meant  a  general 
practice  of  examination,  and  not  that  of  a  fact  existing  only  at  the 
issue  of  the  policy ;  the  statements  were,  however,  to  be  treated 
as  representations,  and  a  substantial  compliance  was  therefore  only 
demanded.  What  is  a  cessation  of  work  at  a  factory,  from  which 
the  thirty  minutes  were  to  be  computed,  would  be  a  question  foi^ 
the  jury  under  all  the  circumstances  of  the  particular  case.^ 

621.  Where  there  was  a  warranty  of  a  watchman,  but  on  the  day 
previous  to  the  destruction  of  the  property  the  personal  property  in 
the  mill  was  levied  upon  by  the  sheriff,  who  excluded  the  employ^ 
from  the  mill,  took  the  keys,  locked  up  the  building,  and  lefl  his 
deputy  and  one  of  the  trustees  of  the  insured  at  the  office  of  the 
mill,  about  two  rods  from  it,  during  the  night  up  to  the  time  of  the 
discovery  of  the  fire,  which  occurred  about  4  A.  M.,  but  not  in 
order  to,  nor  did  they,  keep  watch,  it  was  held  a  breach.*  The 
jury  are  to  pass  upon  the  evidence  relating  to  the  fact  whether  the 
stipulation  as  to  a  watch  has  been  complied  with.* 

^' Wenzel  v.  Commer.  Iub.  Co.,    67  *  Houghton  «?.  Mfrs.  Hat.  F.  Ids.  Co  « 

Cal.  438  ;  Brooks  r.  Standard  F.  Ins.  suprcu 

Col,  11  Mo.  Ap.  349.  «  First  Nat.  Bk.  p.  Ins.  Co.  of  N.  A., 

'  Rankin   v.  Amazon    Ins.    Co.,   89  50  N.  Y.  45. 

Cal.  203.  «  Percival  r.  Me.  Mat.  Ins.  Co.,  53 

3  Peoria  M.  &  F.  Ins.  Co.  v,  Lewi»)  Me.  242  ;  Parker  v.  Bridgeport  lus.  Cb.. 

18  in.   553.      See  Houghton   v.   Mfrs.  10  Gray  (MaasO,  302 ;    Qibson  p.  Fa^' 

Mat.  F.  Ins.  Co.,  8  Met.  (Mass.)  114.  •  mers'  &  Mechau.  Ins.  Co.,  1  C.S.  C.  R« 
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622.  False  representations  as  to  the  existence  of  a  brick  chimney 
avoid.*  But  where  there  was  a  warranty  to  keep  chimneys  well 
Moored,  etc.,  and  the  insurer's  agent  made  a  survey  and  knew  their 
state,  the  warranty  was  held  to  mean  to  keep  in  as  good  a  state  of 
repair  as  that  in  which  the  agent  saw  them.'  The  agreement  by  the 
insured  to  give  a  full,  just,  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition  and  situation  of  a  carpenter^s 
shop  was  held  not  broken  by  an  innocent  omission  to  state  that  the 
shop  was  heated  by  stoves.'  But  where  the  number  of  stoves  is 
wrongly  stated  by  the  insured  it  avoids.*  To  the  question  whether 
the  stoves,  funnels,  flues,  etc.,  employed  for  heating,  or  used,  were 
properly  secured,  an  answer  "  none"  means  there  were  none  used 
for  that  purpose;  not  that  there  were  none  in  the  place  used  or 
unused.' 

628.  A  proviso  that  there  shall  be  no  liability  for  injury  by  fire 
unless  the  building  is  provided  with  good  brick  or  stone  chimneys, 
does  not  imply  that  the  stove  should  be  built  into  or  form  a  part  of 
the  chimney.*  The  statement  that  the  stove-pipes  entered  brick 
chimneys  was  held  to  be  fulfilled  if  entering  an  equally  safe  ma- 
terial as  grout,  tile,  or  stone,  as  the  Court  considered  a  substantial 
compliance  was  all  that  was  intended  by  the  parties.'  A  stipula- 
tion, in  an  application  for  a  steam  manufactory,  that  where  steam 
was  used  it  must  be  notified  to  the  head  office  and  approved,  was 
held  not  to  refer  to  a  vacant  distillery,  the  active  operation  of 
which  was  not  contemplated  at  the  issue  of  the  policy.'  A  repre- 
sentation in  an  application,  which  was  made  part  of  the  policy,  that 
a  counting-room  in  the  building  which  contained  the  property  in- 
sured is  warmed  by  a  stove,  and  that  the  stove  and  funnel  are  well 
secured,  does  not  bind  the  insured  to  keep  the  stove  and  funnel  well 
secured  when  not  in  use.'    The  insured  was  treated  in  an  extremely 

(Oh.;  410  ;  Power  i*.  City  F.  Ins.  Co.,  •  Lyon  i;.  Stadaoona  Ina.  Co.,  44  U. 

8  Phila.  566,  19  Pitts.  L.  J.  113  (Pa.).  C.  Q.  B.  472. 

>  Mnlveyr.  Gore  Diflt.  Mat.  F.Assar.  «  Madsden  r.  Phoenix  F.  Ins.  Co.,  1 

Co.,  26  U.  C   Q.  B.  424.  8.  C.  w.  s.  24. 

■  Simmons  r.   Ins.   Co.,   8   W.    Va.  '  Bankliead  r.  Des  Moines  Ins.  Co., 

474.                                                              '  30  N.  W.  R.  740  (Iowa). 

•  Girard  F.  &  M.  Ins.  Co.  r.  Stephen-  •  Rowe  r.  Ix)nd.  &   Lancasb.  F.  Ina. 
■on,  37  Pa.  St.  293.  Co.,  12  U.  C.  Ch.  311. 

*  O'Neill  w.  Ottawa  Agricultaral  Ins.  •  Loud  r.  Citizens'  Mut.  Ins.  Co.,  2 
Co.,  15  Can.  L.  J.  207.  Gray  (Mass.),  221. 
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liberal  way  in  Mickey  v.  Burlington  Co.'  There  was  an  agreement 
in  a  policy  to  keep  stoves  and  pipes  in  proper  condition.  The  vife 
of  the  insured  took  down  the  pipe  in  the  second  floor,  as  was  her 
custom,  for  the  summer,  but  left  the  pipe  in  the  first  floor  connected 
with  the  stove.  She  placed  a  bed  over  the  aperture,  and,  forgetting 
this,  lighted  the  stove  below,  and  it  was  held  the  taking  down  the 
pipe  for  summer  was  proper,  and  was  not  a  breach  of  the  condition. 

624.  A  policy  is  not  avoided  by  the  use  of  the  building  in  which 
insured  articles  are  stored  for  a  single  night  as  a  shelter  for  the  crew  of 
a  wrecked  vessel,  though  loss  is  occasioned  by  the  crew's  making  &  fire 
in  a  stove  which  was  in  an  unfit  condition  at  the  time,  contrary  to  the 
express  directions  of  the  insured,  though  there  was  a  warranty  that 
the  stove  was  well  secured,  etc.  For  it  was  said  the  insured  isnot 
liable  for  the  acts  of  trespassers,  and  the  warranty  only  applied  to 
the  stove  when  it  is  intended  for  ordinary  use.'  On  a  policy  on  an 
unfinished  building  a  warranty  against  a  stove  has  been  considered 
to  prohibit  its  habitual  presence,  as  is  usual  in  a  completed  dwell- 
ing, but  not  to  apply  to  its  casual  use  in  completing  the  house.' 

625.  In  an  application  for  insurance  on  a  school  house  the  insured 
stated  that  the  ashes  were  taken  up  in  metallic  vessels,  which  were 
not  allowed  to  stand  on  wood  with  ashes  in  them  ;  that  the  asbes^if 
deposited  in  or  near  the  building,  were  in  brick  or  stone  vaults,  and 
the  application  concluded  with  a  memorandum  that  ^*  if  ashes  are 
allowed  to  remain  in  wood,  the  insurers  will  not  assume  the  risk, 
and  was  made  part  of  the  contract  of  insurance.  There  were  no 
vaults  of  brick  or  stone,  and  the  ashes  were  generally  deposited  on 
the  ground  at  a  short  distance  from  the  building ;  but  the  boy 
employed  to  take  charge  of  the  building  for  two  or  three  weeks  before 
tlie  fire,  without  orders,  placed  the  ashes  in  a  wooden  barrel  in  a  shed 
adjoining  the  school-house,  and  the  insurers  were  held  discharged. 
Where,  as  in  a  Massachusetts  case,  the  stipulation  of  the  application  is 
held  a  representation,  only  a  substantial  compliance  is  necessary,  so 
that  such  a  stipulation  as  that  ashes  should  be  kept  in  brick  is  compli^ 
with  if  kept  in  an  equally  safe  place.'  In  Canada  a  clause  against  keep- 

»  35  Iowa,  174.  ♦  City    of   Worceater    v.  Woroesltf 

s  Loud  v.  Cit.  Mut.  Ins.  Co.,  2  Gray  Mut.  F.  Ins.  Co.,  9  Gray  (MsM.),  27. 

(Mass.),  221.  B  Underbill  v.  Agawam  MoU  F.  !»«• 

s  Williams  v,  N.  E.  Mat.  F.  Ins.  Co.,  Co.,  6  Cash.  (Mass.)  440. 

31  Me.  219. 
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ing  ashes  in  wooden  vessels  near  a  house  was  held  not  invalidated  bj 
the  keeping  of  cold  ashes.  ^  Where  the  defendants  in  a  suit  on  a  policy 
show  that,  contrary  to  a  condition,  ashes  had  been  deposited  in 
wooden  vessels  after  the  issue  of  the  policy,  which  the  plaintiffs 
rebut  by  evidence  that  for  some  years  prior  and  down  to  the  present 
time  ashes  had  not  been  deposited,  evidence  on  the  part  of  the  de- 
fendants that  before  the  issue  of  the  policy  ashes  were*  usually  so 
deposited  is  inadmissible.'  In  Illinois  it  has  been  held  that  the 
statement  of  the  insured,  '^  no  stoves  used,"  in  answer  to  the 
insurer's  questions^  is  not  a  continuing  warranty.^  And  also  the 
written  statement  in  the  application,  ^^  no  fire  in  or  about  said  build- 
ing, except  under  kettle  securely  embedded  in  masonry  (used  for 
heating  water)  and  made  secure  against  accidents,"  was  held  only 
to  imply  a  description  at  the  issue  of  the  policy.* 

In  Murdock  v.  Chenango  Go.  Mut.  Ins.  Go.,'  a  statement  in  the 
contract  that  ^^  there  is  one  stove  in  the  building  insured,  pipe  passes 
through  the  window  at  the  side  of  the  building;  there  will,  how- 
ever, be  a  stone  chimney  built  and  the  pipe  will  pass  into  it  at  the 
side,"  was  held  a  warranty  that  the  chimney  should  be  built  within 
a  reasonable  time ;  which  would  be  for  the  jury.*  This  case  was 
distinguished  from  Alston  v,  Mechan.  Mut.  Ins.  Go.,^  where  the 
statement  was  a  verbal  representation,  and  therefore  not  part  of  the 
written  contract. 

62P>.  An  agreement  by  the  insured  to  keep  twelve  pails  of  water 
on  each  flat  of  the  building  if  not  performed  as  to  number  avoids.' 
Where,  to  an  inquiry  in  an  application  for  insurance  upon  a  manu- 
factory, ^^  Are  there  casks  in  each  loft  constantly  supplied  with 
water  ?"  the  answer  was  "  There  are  in  each  room  casks  kept  full 
constantly,"  it  was  held  that  evidence  on  the  part  of  the  insured  was 
admissible  to  show  that  among  manufacturers  the  whole  of  a  loft  or 
story  appropriated  to  a  particular  department  is  called  "one  room," 
although  the  same  might  be  divided  by  partitions  with  doors.'    And 

1  Com.  d'Assiir.  Miit.  v,  Carbonneau,  ^  2  N.  Y.  210. 

16  Rev.  Leg.  (Can.)  275.  «  Lindsey  v.  Un.  Mut.  F.  Ins.  Co.,  3 

'  UnderhiU  v.  Agawam  F.  Ins.  Co.,  R.  I.  157. 

6  Cash.  (Mass.)  440.  ?  4  Hill,  329.     See  ante,  §  534. 

>  Aurora  F.  Ins.  Co.  v,  Eddey,  55  III.  *  Garrett  v.  Provincial  Ins.  Co.,  20  U. 

213.  C.  Q.  B.  200. 

*  Schmidt  v.  Peoria  M.  &  F.  Ins.  Co.,  ^  Daniels  r.   Hudson  River  F.   Ins. 

41  in.  295.  Co.,  12  Cush.  (Mass.)  416. 
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that  the  meaning  of  the  word  ^^  room,"  and  whether  there  was  any 
such  general  use  of  lan<;uage,  were  questions  for  the  jury  and  not 
for  the  Court.*  And  if  such  use  of  the  word  "  room"  was  general 
among  manufacturers,  it  was  not  necessary  to  be  expressly  known 
and  general  among  insurers  in  order  to  effect  a  contract  of  insur- 
ance upon  manufacturing  property  ;  for  the  insurers  must  be  pre- 
sumed to  have  so  understood  it  when  they  insured  such  property.' 
Therefore,  when  the  defence  to  an  action  on  the  policy  in  sach  a 
case  was  that  water  casks  were  not  kept  in  each  room  of  the 
building  according  to  the  representation  of  the  insured,  but  only  iu 
each  story,  it  was  held  that  an  expert  may  be  asked  by  the  plaintilT 
whether  the  existence  of  the  partition  in  a  story  increased  the  risk, 
or  created  a  necessity  for  another  cask,  if  there  were  openings  in  it 
suflScient  to  readily  roll  a  cask  of  water.^ 

It  has  been  held  by  Clifford,  J.,  in  the  Federal  Court  for  Rhode 
Island,  that  substantial  compliance  was  only  requisite  in  a  promissory 
warranty  ;  consequently  that  a  sufficient  supply  of  water  casks  and 
buckets  is  kept  in  each  room  was  held  sufficiently  complied  with  by 
keeping  them  in  a  place  easily  accessible  to  each  room.^  The  agree- 
ment to  keep ''  buckets  filled  with  water"  means  where  the  atmosphere 
renders  it  possible ;  and  if  the  water  in  the  buckets  is  in  a  solid 
form  or  frozen,  it  is  a  compliance  ;  though  the  buckets  must  be  shovn 
to  be  ready  for  use.*  The  warranty,  in  a  policy  on  buildings  in  the 
course  of  construction,  of  ^^  w^atec  tanks  to  be  well  supplied  witti 
water  at  all  times"  was  held  complied  with,  if  the  tanks  at  the  com- 
mencement of  the  risk  are  reasonably  advanced  towards  completion 
compared  with  the  then  state  of  the  buildings,  and  their  construction 
ivS  afterwards  continued  with  reasonable  dispatch  until  the  time  of 
the  fire.*  The  compliance  with  a  warranty  to  keep  a  water  supply 
on  top  of  a  building  ready  for  immediate  use  is  one  of  fact  for  the 
jury.^  A  warranty  of  a  force-pump  ready  at  all  times  for  use 
implies  that  there  is  some  power  to  work  it,  but  not  any  special 

1  DaDiels  v,   Hudson   River  F.   I  us.        ^  Aurora  F.  Ins.  Co.  v.  Eddj,  55  HI. 
Co.,  12  Cush.  (Mass.)  416.  213. 

2  lb.  «  5  Gray  (Mass.),  497.  BatseeHow- 
«  lb.  ell  r.  Hart.  F.  Ins.  Co.,  3  Ins.  L.  J.  Si^ 
*  Cady  w.  Imperial  Ins.  Co.,  4  Clif.     (N.  D.  III.). 

203(D.  R.  I.).  »  Sierra  Milling,  Etc.,  Co.  v.  H«rt 

F.  Ins.  Co.,  76  Cal.  235. 
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kiDd.^  Bat  there  is  not  a  warranty  that  the  fire  itself  shall  not 
destroy  it.'  And  an  agreement  to  keep  a  force-pump  does  not 
imply  the  presence  of  a  hose,  as  the  water  may  be  conveyed 
through  other  media,  as  buckets.^  The  answer  of  ^^  force-pump 
with  abundance  of  water"  to  the  question  of  "  what  are  the  facili- 
ties for  extinguishing  fir6  ?'^  was  held  not  to  be  a  continuing 
warranty.*  Where  it  was  stated  that  "  the  picker  is  inside  of  the 
building,  but  no  lamps  used  in  the  picking-room,"  the  use  of  lamps 
in  the  picker-room  rendered  the  policy  void.' 

627.  Furniture  in  a  house  means  in  any  part  of  it,  and  will  cover 
what  is  stored  in  a  garret.*  And  a  policy  on  the  house,  shed, 
kitchen  apartment,  and  furniture  of  the  household,  linen,  effects, 
etc.,  the  property  of  the  insured,  was  held  to  cover  the  furniture 
anywhere  on  the  premises^  in  any  of  the  buildings,  the  shed,  or  the 
separated  but  appurtenant  kitchen,  and  not  merely  that  in  the  house.^ 
Household  furniture  may  include  silver  spoons.*  And  a  Japanese 
vase  is  included  within  "household  furniture,  useful  and  orna- 
mental."* A  watch  was  held  a  memorandum  article,  and  not  cov- 
ered by  a  policy  on  household  furniture  and  wearing  apparel.'* 
Silver  forks  or  teaspoons  or  tablespoons  do  not  come  within  the 
terms  of  memorandum  articles — "  money,  bullion,  plate,  watches, 
jewels" — ^but  may  be  included  within  the  term  furniture.^' 

628.  In  N.  Y.  Gaslight  Co.  v.  Mechan.  F.  Ins.  Co.,"  in  1825,  a 
policy  for  $2000  was  taken  for  three  years  on  "  gas-meters"  placed 
or  to  be  placed  in  the  city  of  New  York,  and  in  1826  a  policy  for 
$5000  was  issued  for  seven  years  on. "fixtures"  placed  or  to  be 
placed  in  the  buildings  of  the  subscribers  of  the  gas  company.  At 
the  date  of  the  first  policy  the  plaintiffs  had  put  up  $2000  worth  of 
meters,  but  at  its  expiration  had  increased  them  to  $20,000,  and 
when  the  second  policy  was  issued  the  value  of  the  fixtures  was 

1  Sajles  r.  Northw.  Ins.  Co.,  2  Curt.        ^  Compagnie  d'Assurance   v.   Ville- 
610  (D.  R.  I.),  netive,  4  Dor.  (Quebec),  376. 

.    *  lb.  B  Moadinger  v.  Meohau.  F.  In9.  Co.,  2 

»  Peoria  M.  k  F.  lus.  Co.  v.  Lewis,     Hall  (N.  Y.),  490. 
)8  Itl.  553.  .0  Downe  v.  Hart.  F.  Ins.  Co.,  46  Mo. 

*  Gilliat  V.  Pawtucket  Mut.  F.  Ins.     Ap.  473. 

Co.,  8  R.  I.  282.  «>  Clary  v.  Protec.  Ins.  Co.,  Wr.  (Oh.) 

s  Clark   i;.  Mfrs.   Ins.   Co.,  8  How.  227. 

235.  u  Hanover  Ins.  Co.  v,  Mannasson,  29 

*  Clarke  v.  Firemen's  Ins.  Co.,  18  La.  Mich.  316. 

431.  '^  « 2  Hall  (N.  Y.),  108. 
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$5000,  but  that  was  also  increased  to  $100,000.  It  wad  held  that 
parol  evidence  of  the  agent's  verbal  statements  as  to  what  value  wag 
to  be  intended  to  be  covered  was  inadmissible,  and  the  policies  cov- 
ered all  "  fixtures"  erected  before  or  after  the  date  of  the  policies, 
and  not  merely  those  put  up  at  the  issue  of  the  policies. 

In  Stewart  v.  Factors'  Mut.  Ins.  Co.,*  where,  by  a  general  course 
of  dealing  and  custom  at  M.,  all  consignments  were  insured  bj  fac- 
tors unless  otherwise  instructed,  an  open  policy  was  issued  on 
cotton,  reciting  '^  it  is  intended  to  cover  upon  all  shipments  of  prop- 
erty belonging  to"  the  factors  of  A.,  "  or  to  others,  unless  other- 
wise instructed,"  on  certain  boats,  etc. ;  ^^  the  said  factors  to  enter 
on  their  open  policy  books  and  report"  all  shipments  on  the  day  of 
shipment,  and  the  premiums  were  then  paid.  Certain  cotton  was 
burned  which  the  factors,  through  a  misunderstanding  with  A., 
thought  they  were  not  bound  to  insure  ;  but  the  company  bad  not 
been  ordered  otherwise  ;  and  it  was  held  the  insurer  had  agreed  bj 
his  policy  to  cover  all  cotton  the  factors  were  bound  to  insure ;  that 
the  question  as  to  what  was  covered  did  not  depend  upon  what  the 
opinion  of  the  factors  was,  nor  whether  the  premiums  had  been  paid 
or  entries  made  as  required,  as  this  was  only  a  mode  of  adjustment 
between  the  factors  and  the  insurer,  subject  to  corrections ;  but  the 
test  was  whether  the  factors  were  bound  to  insure.  In  a  marine 
policy  on  fur,  with  an  average  memorandum  on  skins,  hides,  and 
other  perishable  articles,  evidence  of  a  usage  was  held  competent  to 
show  that  fur  included  skins  in  the  invoice,  but  that  in  the  memoran- 
dum clause  skins  and  hides,  etc.,  were  not  included  in  the  word  ''for 
by  a  general  usage.'  A  policy  on  English,  American,  and  West 
Indies  goods  will  only  include  goods  of  such  nationalities,  and  there- 
fore teas  and  nutmegs,  not  being  such,  will  not  be  included.'  A 
policy  on  "  cattle"  will  include  hogs.*  It  has  been  held  that  a 
policy  on  "  grain  in  stack  and  granary"  will  cover  a  stack  of  flax 
raised  for  the  seed,  and  not  for  the  fibre,  the  word  flaxseed  meaning 
grain  as  used  by  the  parties.'     But  it  has  been  held  that  rice  is  not 

1  14  Ins.  L.  J.  468  (Tenn.).  «  Decatnr  Bk.  v.  St.  Louis  Bank,  21 

«  Astor  V.  Un.  Ids.  Co.,  7  Cow.  (N.  Wal.  294. 

Y.5  202.  •  Hewitt  v.  Watertown  F.  Ins.  Co., 

s  Huokins  v.  Peoples'  Hut.  F.  Ins.  55  Iowa,  323.   See  also  Holland  v,  Stat^, 

Co.,  31  N.  H.  239.  34  Ga.  455  ;  State  o.  Williams,  2 Strob. 

(8.  C.)  474. 
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"  com"  within  the  memorandum  clause.*  A  hurricane  policy  to  a 
farmer  on  stock,  crops,  and  farming  implements  was  held  to  cover 
growing  wheat.* 

629.  In  America  insurance  on  a  brick  store,  excepting  ^'  fences 
and  other  yard  fixtures,  sidewalks,  store  furniture  and  fixtures," 
will  cover  a  wooden  awning  supported  by  pillars,  with  rafters  ex- 
tending into  a  brick  wall  in  front  of  the  house.'  The  words  ^^  store 
fixtures"  are  usually  intended  to  apply  to  a  shop  or  warehouse,  but 
not  a  manufactory.*  The  words  "  store  fixtures,"  in  the  exception 
of  the  policy,  mean  store  fittings  or  fixed  furniture,  which  are 
adapted  to  make  a  room  a  store,  rather  than  another  thing  of  a  dif- 
ferent character,  as  a  factory.'  An  office  in  a  store  enclosed  by  a 
wire  fence  is  a  store  "  fixture."*  So  are  shelving,^  and  counters  and 
drawers  placed  by  the  lessor  in  a  store.'  And  evidence  of  a  custom 
to  show  that  the  words  '*  store  fixtures"  in  a  policy  apply  to  furni- 
ture and  shop  articles  necessary  or  convenient  in  trade  was  held 
admissible.'  In  Mooney  v.  Howard  Ins.  Co.,*'  a  junk-dealer  was 
insured  ^'on  his  stock  of  rags,  old  metals,  bones  and  barrels," 
which  stock  consisted  of  old  articles,  paper  stock,  and  fragments  of 
all  kinds,  and  it  was  held  that  he  might  prove  that  the  terms,  by  a 
general  usage  of  the  trade,  included  other  articles  than  those  speci- 
fied, and  that  a  jury  might  infer  from  such  usage,  if  of  long  continu- 
ance, that  the  insurers  knew  of  the  technical  meaning  of  the  terms. 
A  policy  on  stock,  "  such  as  is  usual  in  a  country  store,"  covers  all 
such  articles  as  are  usually  kept,  though  such  articles  may  be  pro- 
hibited specially  in  the  policy  by  another  clause.*'  A  policy  on 
"jewels  and  clothing,"  being  "stock  in  .trade,"  does  not  cover 
guns  or  pistols,  or  books."  A  policy  on  a  stock  of  watches,  watch 
trimmings,  etc.,  and  fixtures,  contained  in  a  store  in  Boston,  covers 

1  Scott  v.  BonrdillioD,  2  B.  &  P.  (N.        ^  Commer.  F.  Ins.  Co.  v.  Allen,  80 
R.)  213.  Ala.  571. 

•  Mut.  F.  Ins.  Co.  V,  De  Haven,  18        »  Pope  v.  Garrard,  39  Ga.  471. 

W.  N.  C.  (Pa.)  126.  *  »  WhitmarsU  i-.  Conway  F.  Ins.  Co., 

«  Conn.  F.  Ins.  Co.  v.  Allen,  80  Ala.  16  Gray  (Mass.),  359. 

571.  "  138  Mass.  375. 

•  Thurston  v.  Un.  Ins.  Co.,  17  Fed.  "  Pindar  v.  Kings  Co.  F.  Ins.  Co.,  36 
B.  127  (D.  N.  H.).  N.  Y.  648 ;  Whitmarsh  u.  Conway  F. 

9  lb.  Ins.  Co.,  16  Gray  (Mass.),  359. 

•  Commer.  F.  Ins.  Co.  v.  Allen,  80        ^  Rafel  v,  Nashville  M.  &  F.  Ins.  Co., 
Ala.  571.  7  La.  An.  244. 
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not  only  matches,  watch  trimmings,  parts  of  watches,  watch  mate- 
rials, and  watch  tools,  but  also  such  silver  and  plated  ware,  clocks, 
jewelrj,  and  other  goods  as  usually  form  part  of  the  stock  in  shops 
in  Boston  where  watches  and  watch  trimmings  are  sold.'  But  a 
policy  of  insurance  upon  a  ''  stock  of  hair,  wrought,  raw,  and  in 
process,  as  retail  hair  store,"  does  not  extend  to  fancy  goods  made 
of  other  materials,  although  such  are  usually  kept  and  sold  in  a 
retail  hair  store.*  Nor  are  "  paper  bags,"  for  holding  flour,  covered 
by  a  policy  on  "  tools."*  Under  a  policy  on  ^  com  dealer's  and 
seaman's  ^^  stock  in  trade,  consisting  of  corn,  seed,  straw,  fixtures, 
and  utensils  in  business,"  the  value  of  hops  and  matting  cannot  be 
recovered,  though  part  of  the  usual  stock  in  trade,  as  the  words 
"  stock  in  trade"  are  limited  by  the  words  following.* 

630.  An  open  policy  on  merchandise  will  only  cover  articles  kept 
for  sale  ;  but  a  policy  on  property  will  cover  those  kept  for  sale  as 
well  as  use.'  On  a  policy  to  one  who  was  not  a  linen  draper,  but 
was  a  coach-plater  and  cow-keeper,  the  words  "  his  stock  in  trade, 
household  furniture,  linen,  wearing  apparel,  and  plate,"  do  not 
include  linen  drapery  goods  subsequently  purchased  on  speculation ; 
as  the  word  linen  here  means  household  linen,  since  he  did  not  deal 
in  linen.*  And  wearing  apparel,  household  furniture,  and  the  stock  of 
a  grocery  will  include  linen  sheets  which  are  laid  in  for  use  or  sale 
though  not  that  what  is  not  laid  in  for  family  use  or  for  legitimate 
sale,  but  is  smuggled  in  to  the  country  and  kept  for  clandestine  sale. 

631.  Where  the  policy  is  on  a  stock  of  goods  which  are  for  sale 
and  from  time  to  time  replenished,  those  purchased  after  the  issue 
of  the  policy  will  be  covered.®  And  the  same  rule  has  been  held 
to  apply  to  a  policy  on  live  stock,' 

»  Crosby  v.    Franklin    Ins.    Co.,    5  »  City  F.  Ins.  Co.   v,  Mark,  45  III- 

Gray  (Mass.),  504.  482 ;  Peoria  M.  &  F.  Ins.  Co.  v.  Anapow, 

«  Medina  i;.  Builders*  Mat.  F.  Ins.  61   111.  283;  Amer.  Cent.  Ins.  Co.  v- 

Co.,  120  Mass.  225.  Rothchild,  82  111  166;  Lane  v.  Me.  Mot. 

»  Hutohinson  v.  Niagara  Dist.  Mut.  F.  Ins.  Co.,  12  Me.  44;  Whitwell  r.Pnt- 

F.  Ins.  Co.,  39  U.  C.  Q.  B.  483.  nam  F.  Ins.  Co.,  6  Lans.  (N.Y.)  166; 

*  Joel  I'.  Harvey,  5  W.  R.  488.  Bntler  v.  Standard  F.  Ins.  Co.,  4  Ont. 

•Burgess  ».  Alliance    Ins.  Co.,   10  A  p.  391 ;  Brit.  Amer.  Ins.  Co.  p.  J<»*P^' 

Allen  (Mass.),  221.  9  L.  Can.  R.  448.    ■ 

«  Watchorn    v,   Langford,    3   Camp.  •  Mills  o.  Farmers*  Ins.  Co.,  37  Io»»« 

422.  400. 

'  Clary  w.  Proteo.  Ins.  Co.,Wr.  (Oh.) 
227. 
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632.  On  a  loss  under  a  policy  taken  on  grain  in  a  warehoase, 
described  as  bran  or  wheat  by  the  depositor,  who  held  a  warehouse 
receipt  therefor,  the  insured  need  not  prove  the  loss  of  the  identical 
goods,  but  only  of  wheat,  etc.,  in  the  warehouse  of  a  similar  char- 
acter and  quantity.^  But  the  term  "merchandise"  in  a  policy 
on  grain  and  other  merchandise  in  warehouses  to  dealers  does  not 
include  a  platform  scale  bedded  in  the  floor  of  one  of  the  warehouses, 
nor  the  belting,  nor  a  corn-sheller,  nor  a  beam  scale,  which  were 
needed  in  the  business,  but  were  not  offered  for  sale  ;  nor  tools  or 
implements  purchased  for  use  in  the  warehouse  when  necessary  or 
-convenient  for  the  business.*  In  Weisenberger  v.  Harmony  F.  &  M. 
Ins.  Co.,*  a  policy  was  issued  on  '*  refined  oil  in  barrels  contained  in 
a  cellar,  etc.,"  and  stipulated  by  a  note  on  it  that  it  was  not  to  apply 
to  oil  in  tanks  ;  and  a  second  policy  was  issued  on  "  crude  petroleum 
contained  in  three  tanks."  The  place  where  the  oil  was,  was  a  re- 
finery of  rock  oil.  Held  first,  that  parol  evidence  was  inadmissible 
to  explain  the  note  in  the  first  policy  which  was  clear  ;  and  secondly, 
that  the  character  of  the  refinery  and  the  words  of  the  policies  showed 
that  refined  and  not  lard  oil  was  intended  ;  and,  therefore,  that  lard 
oil  brought  there  for  use  in  the  refinery  was  not  covered. 

633.  On  a  policy  on  a  '^  woollen  mill  and  contents,"  parol  evidence 
is  admissible  to  show  what  "  contents"  may  be.*  In  a  policy  on  a 
"  tannery  and  patent  leather  manufactory"  it  will  be  presumed  that 
the  intention  was  to  include  whatever  was  not  expressly  excepted 
and  which  was  necessary  and  essential  in  the  conduct  of  such  a 
business.*  A  policy  on  a  "  starch  manufactory"  inclucles  "  fixtures" 
and  machinery.*  A  policy,  to  a  "  blacksmith  and  carriage-maker," 
on  goods  manufactured  and  in  process  of  manufacture,  covers  raw 
stock.^  In  a  policy  on  a  paper  mill  the  word  "  machinery"  will 
include  tools  and  implements,  as  well  as  machines.'  The  term 
"  engine  and  machinery"  includes  dies  of  iron  used  to  give  form  to 
various  utensils  manufactured  by  the  insured,  which  were  used  in 

1  Clark  V.  West.  ^ssur.  Co.,  25  U.  *  Citizens'  Ins.  Co.  v.  McLoughlin, 

C.  Q.  B.  209  ;  Wilson  v,  Cit.  Ins.  Co.,  53  Pa.  St.  485. 

19  L.  Can.  J.  175.  ^  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 

s  Kent  V.  Li7.  &  Lond.  Ins.  Co.,  26  18  IH.  553. 

Ind.  294.  V  Spratlej  v.  Hart.  Ins.  Co.,  1  Dil. 

»  56  Pa.  St.  442.  392  (D.  Kan.). 

*  Wheeler   v.  Traders'    Ins.  Co.,   2  >  Bachanan  o,  Ezohange  F.  Ins.  Co., 

Kast.  R.  136  (N.  H.).  61  N.  Y.  26.                                             ^ 
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pairs  and  when  not  were  kept  lying  on  a  shelf.^  Patterns  used  in 
moulding  castings,  and  of  such  size  and  shape  as  to  be  applied  and 
removed  by  the  hands  of  one  man,  are  tools  within  the  meaning  of  a 
policy  insuring  the  '^  fixed  and  movable  machinery,  engine,  lathes, 
and  tools"  of  a  manufacturer  of  machinery,  parts  of  which  are 
made  by  the  use  of  such  castings,  and  a  provision  excepting  from 
the  operation  of  the  policy  "jewels,  plate,  watches,  ornaments, 
medals,  patterns,  printed  music,  etc.,  unless  particularly  specified/' 
does  not  apply  to  such  patterns.'  A  policy  to  packers  on  cattle, 
hogs,  salt,  cooperage,  boxes,  and  articles  used  in  packing  in  their 
establishment  and  yards  covers  coal  in  sheds  used  for  the  business.' 
The  words  "  stock  in  trade"  were  held  to  include  tools,  fixtures, 
implements,  as  well  as  the  materials,  in  a  policy  on  a  bakery.^ 

634.  A  policy  on  a  '*  new  barque  now  being  built"  covers  it  in 
process  of  construction.*  But  a  policy  on  a  barque  on  the  stocks, 
being  built  for  A.,  will  not  cover  timbers  not  united  to  the  keel  or 
structure  of  the  contemplated  barque ;  although  they  were  com- 
pletely prepared  and  intended  for  use  in  the  framework  and  lying 
in  the  yard  to  be  applied,  and  were  valueless  for  any  other  vessel.* 
And  a  usage  of  another  place  is  inadmissible  to  control  the  usage 
as  to  this  in  the  port  where  the  vessel  was  being  built.^ 

635.  The  words  of  a  policy  on  a  portion  of  a  railroad  company's 
cars,  "  contained  in  house  No.  1  and  on  engines  contained  in  house 
No.  2,"  were  held  not  merely  descriptive,  but  a  warranty  that  the 
cars  and  engines  should  be  only  paid  for  if  destroyed  in  those 
places.*  A  policy  to  a  railroad  company  on  its  road  furniture,  con- 
sisting of  locomotive  engines,  cars,  and  snow-ploughs,  on  the  line  of 
their  road  and  in  use,  but  not  in  machine  or  repair  shops,  covers  cars 
left  in  the  ordinary  course  of  business  on  an  iron  track  connected 
with  the  road,  though  not  owned  or  controlled  by  the  corporation. 

1  Seavy  v.  Central  Mat.  F.  Ing.  Co.,  <  Hood  v.  Manhattan  F.  Ins.  Co.,  H 

111  Maaa.  540.  N.  Y.  532. 

'  Lovewell  v,  Westchester    F.    Ins.  ^  Mason  v.  Franklin  F.  Ins.  Co.,  ^* 

Co.,  124  Mass.  418.  G.  k  J.  (Md.)  468. 

»  Phoenix  Ins.   Co.   v.  Favorite,   49  »  A.  &  E.  R.  R.  Co.  r.  Balto.  F.  I«*- 

III.  259.  Co.,  32  Md.  37. 

*  Moadinger  w.  Mechan.  F.  Ins.  Co.,  •  Fitchburg  R.  R.  Co.  v.  Charleston' 
2  Hall  (N.  Y.)i  490.  F.  Ina.  Co.,  7  Gray  (Mass.),  (»4. 

*  Mason  t*.  Franklin  F.  Ins.  Co.,  12 
G.  &J.  (Md.)468. 

588 


CHAP.  II.]  DESCRIPTIOIT.  [685. 

And  a  policy  insuring  '^  freight  cars  owned  or  used"  by  a  railroad 
covers  cars  used  and  in  their  possession  as  carriers,  though  belong- 
ing to  another  corporation.'  A  policj  insuring  railroad  property^ 
"  provided  all  the  property  insured  is  on  premises  owned  or  occu- 
pied by"  the  railroad,  "  it  matters  not  whether  the  property  is  in 
motion  on  the  road,  at  rest,  or  in  the  buildings,"  was  held  not  to  cover 
property  on  premises  not  used  or  occupied  by  the  company  at  the 
date  of  the  policy's  issue,  though  so  used  and  occupied  at  the  loss.' 
Where  trustees  of  a  railway  took  a  policy  '*  on  any  property  be- 
longing to  them  as  such,  and  as  lessees  on  any  property  for  which 
they  may  be  liable,  it  matters  not  of  what  the  property  may  consist, 
nor  where  it  may  be,  provided  the  property  is  on  premises  ow^ned 
or  occupied  by  the  said  trustees,  and  situated  on  their  railroad 
premises  in  the  city  of  R.,"  it  was  held  to  cover  a  dredge  boat  they 
employed,  and  which  was  attached  to  their  wharf  at  the  terminus  of 
the  railroad  in  R.*  A  policy  upon  "  property  in  freight  buildings" 
will  not  cover  such  articles  as  accounts,  books,  furniture.,  etc., 
specified  in  the  policy  to  be  not  insurable  unless  by  special  agree- 
ment.^ Where  a  policy  was  issued  to  a  railroad  upon  ^^  any  prop- 
erty upon  which  they  may  be  liable  in  freight  buildings  or  yards" 
of  the  company,  it  was  held  to  cover  merchandise  belonging  to  other 
parties ,  for  which  the  railroad  is  liable  as  a  common  carrier, 
although  other  common  carriers  are  by  contract  bound  to  indemnify 
it  against  all  such  losses.^  A  policy  to  a  railroad  on  '^  all  the  wood 
and  logs  cut  and  piled  along  the  line  of  the  road"  was  held  not  to 
cover  the  contingent  interest  of  the  railroad  in  the  wood  and  logs  of 
other  people  endangered  by  its  engines,  which  was  not  specifically 
described,  and  where  the  railroad  has  other  property  to  which  the 
terms  readily  apply.  For  presumably  their  interest  in  their  own 
property  was  intended,  and  not  a  liability  cast  by  a  statute  upon 
them  to  make  good  losses  to  property  adjacent  to  the  road-bed 
which  might  be  injured  by  sparks  from  locomotives,  which  liability 
the  statute  also  made  an  insurable  interest.* 

1  Commw.  r.  Hide  &  Leather  Ins.  Co.,  *  Commw.  v.  Hide  k  Leather   Ins. 

112  Mass.  136.  Co.,  112  Mass.  136. 

«  Prov.   &  Worcester  R.  R.   Co.   v.  »  lb. 

Yonkers  F.  Ins   Co.,  10  R.  1.  74.  *  Mouadnock  R.  R.  Co.  v,  Mfrs.  Ins« 

*  Farmers'  Loan,  Etc.,  Co.  v.  Har-  Co.,  113  Mass.  77. 
moDj  P.  &  M.  Ins.  Co.,  51   Barb.  (N. 
Y.)  33,  41  N.  Y.  619. 
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636.  Certain  policies  were  issued  to  A.  &  Co.,  in  whose  warehouse 
whiskej  was  stored,  and  who  were  liable  on  the  bond  of  a  distiller, 
against  loss  or  damage  by  fire  '^  upon  whiskey  their  own,  or  held 
by  them  in  trust  or  on  commission,  etc.,  including  the  government 
tax  thereon  for  which  they  may  be  liable."  On  a  loss  of  their 
whiskey  the  amount,  less  the  tax,  was  paid  by  the  insurers,  and  the 
tax  not  having  been  paid  the  government  sued  and  obtained  judg- 
ment against  A.  &  Co.  on  their  bond.  The  insurers  declined  to 
take  any  part  in  this  suit,  and  A.  &  Co.  thereupon  gave  a  bond 
which,  under  the  laws  of  Kentucky,  operated  to  satisfy  the  judg- 
ment, and  then  sued  the  insurers  for  the  amount;  and  it  was  held 
that  the  policies  were  intended  to  furnish  indemnity  against  the 
liability  of  A.  &  Co.  as  sureties  on  the  bond  of  the  distiller  as  well 
as  their  interest  as  owners  of  the  whiskey.^  In  Hedger  v.  Un.  Ins. 
Co.,*  a  policy  on  whiskey  in  bond  in  a  distillery  warehouse,  without 
any  reference  to  the  tax,  was  held  to  cover  the  tax  as  well  as  tbe 
whiskey,  as  the  distiller  is  liable  on  his  bond  for  the  tax,  though 
the  whiskey  should  be  destroyed  while  in  the  warehouse.*  In  the 
case  of  Security  Ins.  Co.  v.  Farrell,*  it  was  decided  that  the  insurer 
was  not  liable  for  the  amount  of  the  tax  in  addition  to  the  amount 
of  the  loss  on  the  spirits  destroyed  in  a  distillery  before  the  tax  was 
paid,  because  the  personal  liability  of  the  insured  only  arose  upon 
the  removal  of  the  whiskey  or  breach  of  the  condition  of  the  bond, 
and  the  lien  of  the  tax  was  only  to  prevent  fraud  and  was  meant  to 
be  paid  by  the  consumer.  But  as  this  case  was  apparently  decided 
on  a  misapprehension  of  the  tax  law  as  laid  down  in  Farrell  v.  U. 
S.,*  it  is,  perhaps,  of  questionable  authority. 

637.  It  was  stated  in  Carr  v.  Roger  Williams  Ins.  Co.,*  that  the 
word  "  premises"  was  never  applied  to  personalty,  but  it  has  been 
held  that  it  may  be,  if  the  context  make  it  apparent  that  it  was  in- 
tended to  be  so  applied.' 

638.  It  has  been  stated  in  a  previous  part  of  this  Treatise  that 
to  recover  for  loss  of  profits  they  must  be  insured  as  such.*    Therc- 

1  Ids.  Cos.  v.  Thompson,  95  U.  S.  547.        >  60  N.  H.  513. 
.  >  17  Fed.  R.  498  (D.  Kj.).  ?  Beaoon  F.  k  L.  Ids.  Co.  r.  Oibb,  7 

*  Farrell  p.  U.  S.,  99  U.  8.  221.  L.  Can.  J.  57. 

«  2  Ids.  L.  J.  302  (111.).  •  Ant€,  §  131. 

*  99  U.  S.  221.    See  post,  §  1389. 
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fore,  where  one  insures  his  *^  interest"  in  buildings  that  will  not  in-* 
dude  loss  of  occupancy,  which  is  in  the  nature  of  profits.' 

639.  Where  a  policy  is  on  personalty,  which  is  described  as  con- 
tained in  a  certain  building,  it  may  be  asserted  as  a  general  rule 
the  policy  becomes  void  when  the  locus  is  changed.'  This  con- 
clusion has  been  reached  by  the  Courts  irrespective  of  a  special 
clause  against  removal,  though  this  clause  often  occurs^'  And 
sometimes  this  conclusion  has  been  reached  or  strengthened  by  the 
fact  that  the  insured  was  required  to  show  on  the  loss  that  the 
property  destroyed  was  contained  in  the  same  place  as  at  the  issue 
of  the  policy.^  For  example,  in  Lycoming  Co.  Ins.  Co.  v.  Upde- 
graff,*  where  the  policy  was  on  goods  in  a  *'  new  frame  barn,  wagon, 
and  wareroom,^'  in  an  alley,  occupied  as  a  warehouse,  and  there  was 
subsequently  erected  a  brick  addition,  in  part  on  the  same  site,  which 
necessitated  the  removal  of  part  of  the  barn,  it  was  held,  on  the  de- 
struction of  the  new  building  and  remnant  of  the  bam,  that  there 
could  be  no  recovery  in  any  event  for  any  goods  unless  in  the 
remnant  of  the  bam  and  wareroom  as  originally  built.  Where  the 
owner  of  a  farm,  on  which  were  two  barns,  took  a  policy  on  "  ma- 
chine" in  Bam  No.  1  "  while  in  any  of  the  buildings  insured,"  it 
was  held  that  the  policy  covered  the  machine  in  the  other  barn 
which  was  insured  by  another  company.*  Sawyer  v.  Dodge  Co. 
Mut.  Ins.  Co.,'  is  an  illustration  of  where  the  words  of  a  policy  to  a 
farmer  on  his  cattle,  crop,  etc.,  was  held  sufficiently  large  to  cover 
the  crops  stocked  on  a  farm  purchased  since  the  issue  of  the  policy. 

640.  A  policy  on  goods  in  a  certain  building  named,  without 
further  limit  as  to  their  situation,  was  held  to  cover  them  in  what- 
ever part  of  the  building  they  may  be  at  the  time  of  the  loss ;  al- 
though, at  the  time  of  the  issuing  of  the  policy,  they  were  all  in  one 

1  Menzies  v.   N.   Brit.   Ids.  Co.,  19  1  L.  N.  (Can.)  604;  First  Nat.  Bk.  o. 

Soot.  Jar.  291.  Lancash.  Ids.  Co.,  62  Tex,  461. 

'  See    Eddy    St.    Iron    Pvuudry   v.  '  See  Gorman  o.  Hand-in- Hand  Ins. 

Hampdon,  Etc.,  Ins.  Co.,  1  Clif.  300  Co.,  11  Ir.  R.  C.  L.  224. 

(D.  R.  I.)  ;  Hart.  K.   Ids.  Co.  v.  Far-  *  Harris   t;.   Royal    Can.    Ins.    Co., 

rish,  73  111.  1Q6;  Shertser  t;.  Mut.  F.  63  Iowa,  236;  English  v.  Franklin  F. 

Ins.  Co.,  46  Md.  506 ;  Hid.  F.  Ins.  Co.  Ins.  Co.,  55  Mich.  273. 

V.  Gusdorf,   43  Md.   506;    English  v.  >  40  Pa  St.  311. 

Franklin  F..In8..  Co.,  55  Mich.  273;  *  StUlman  v.  Agrioult.  Ins.  Co.,  1« 

Boyle  V.  Lorillard  P.  Ins.  Co.,  55  N.  Ont.  R.  145. 

Y.  240;  Citizens'  Ins.  Co.  v.  Rolland,  ^  37  Wis.  503. 
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Store  in  the  building,  and  a  plan  referred  to  in  the  policy  showed 
that  the  building  was  divided  into  several  stores,  the  reference  to 
the  plan  appearing  to  be  made  solely  to  show  the  relative  situation 
of  the  buildings  to  other  buildings.^  Where  the  policy  is  on  prop- 
erty contained  in  the  first  floor  and  basement,  a  removal  of  the 
entire  stock  to  the  basement  does  not  avoid,  though  the  risk  be 
greater.*  And  goods  insured  "  in  the  third  story  of  a  building" 
were  held  covered  when  removed  to  another  room  subsequently 
hired  in  the  same  floor  of  same  building.'  But  a  policy  on  goods 
in  the  ^^  store  part"  of  the  building  was  held  not  to  cover  the  articles 
subsequently  removed  to  another  part,  which  was  used  for  different 
purposes  and  was  in  possession  of  other  people.^  In  Griswold  v. 
Amer.  Ins.  Co./  it  was  held  that  an  insured  wooden  building,  which 
was  removed  a  little  distance  without  any  increase  of  risk,  but 
which  still  answered  the  same  description  as  to  locality,  was  covered. 
In  Rhode  Island  a  different  rule  as  to  this  general  point  was  asserted, 
and  it  was  held  that  a  policy  on  furniture  ^^  all  contained  in  hoose 
No.  00  in  M  Street,  would  cover  the  articles  when  removed  to  an- 
other house  in  a  difi*erent  street.* 

In  West.  &  A.  Pipe  Lines  v.  Home  Ins.  Go.,^  a  distinction  was 
made  between  a  voluntary  change  of  loais  of  the  thing  insured  and 
one  that  was  brought  about  by  the  act  of  God.  Here  there  was  a 
warranty  '^  on  oil  while  contained  in"  tanks  in  a  specified  locality ; 
a  flood  carried  the  tanks  away  to  another  part  of  the  land,  where 
they  were  burnt,  and  it  was  held  a  recovery  lay. 

641.  Subject  to  the  general  rule,  however,  a  distinction  has  been 
taken  between  property  described  as  contained  in  a  certain  locality, 
in  the  sense  of  being  absolutely  maintained  or  stored  in  one  place, 
in  which  case  its  removal  is  not  contemplated,  and  property  which 
from  its  very  nature  must  be  constantly  removed,  and  therefore 
which  the  insurer  only  intended  should  be  permanently  though  not 
literally  kept  in  the  locus  described,  and  which  the  parties 
intended  should  be  covered  when  removed  for  a  legitimate  object 

>  Fair  r.   Manhattan  Ins.  Co.,  112        *  Bojnton  v,  Clinton,  Bio.,  In«.  Co., 
Mass.  320.  IS  Barb.  (N.  T.)  254. 

*  PliDskj  o.  Germania  F.  k  M.  Ins.        *  1  Mo.  Ap.  97. 

Co.,  32  Fed.  R.  47  (E.  D.  Mioh.).  •  Ljons  v.  Pror.  Wash.  Int.  Co.,  13 

*  West  V.   Old  Colony   Ins.   Co.,  9    R.  I.  347. 

Allen  (Mass.),  316.  ^  145  p^.  St.  346. 
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germane  to  the  purpose  for  which  the  article  was  kept.  Thps, 
insurance  on  wearing  apparel  subjects  the  insurer  to  liability  if 
destroyed  while  in  its  ordinary  use  elsewhere  than  in  the  locus 
described.^  For  instance,  a  sealskin  sacque  insured  as  wearing 
apparel  "contained  in"  a  certain  dwelling  will  be  covered  when 
burnt  at  a  furrier's,  where  it  was  sent  to  be  repaired,  though  the 
rbk  was  thereby  increased.*  And  a  policy  on  a  phaeton  "  contained 
in  a  frame  barn"  was  held  to  mean  that  it  should  be  "contained" 
there  except  when  absent  for  purposes  incident  to  its  use  ;  and  that 
it  was  covered  when  absent  in  a  carriage-shop  for  repairs.'  And  so 
a  description  of  a  threshing  machine  "  stored  in  barn"  does  not 
imply  that  it  is  always  to  be  stored  there.^  In  Maine,  while  not 
repudiating  the  principle  upon  which  this  distinction  rests,  the 
Court  held  that  a  policy  on  a  "  frame  stable  building  occupied  by 
the  insured  as  a  hack,  livery,  and  boarding  stable  ;"  and  on  "  his 
carriages,  sleighs,  hacks,  horses'  harness,  blankets,  robes,  and  whips 
contained  therein,"  could  not  cover  a,  hack  injured  while  being 
repaired  an  eighth  of  a  mile  away  in  another  street,  on  the  ground 
that  the  insurance  was  not  intended  to  cover  any  particular  article, 
but  only  an  article  contained  in  the  described  locus,  like  a  policy  on 
a  stock  of  goods ;  and  hence  the  locus  was  the  only  means  of  ascer- 
taining which  articles  were  meant ;  and  therefore  the  article  could 
only  be  intended  when  in  the  locality  mentioned.*  But  in  Virginia 
a  recovery  under  similar  circumstances  was  allowed.*  A  policy  on 
two  bams  and  certain  articles  "  contained  therein,"  and  also  a 
horse  "  in  barn  or  in  fields,"  was  held  to  cover  the  horse,  although 
in  a  bam  not  one  of  those  specified.^  A  policy  was  on  a  dwelling, 
bam,  "  on  live  stock  therein,"  and  hog-house,  all  situated  in  a 
certain  section  of  land,  and  the  insurer  was  only  to  be  liable  "  upon 
the  property  described  in  the  places  herein  set  forth,  and  not  else- 
where." At  the  issue  of  the  policy  the  stock  was  in  the  barn, 
but  was  pastured  in  summer ;  and  the  death  occurred  in  a  new  bam, 

'  Longaevillev.  West.  Assnr.  Co.,  51  *  Everett  v,  Continen.  Ins.  Co.,   21 

Iowa,  553.     See  also  Everett  v.  Conti-  Minn.  76. 

nental  Ins.  Co.,  21  Minn.  76.  »  Bradbury  r.  F.  A»s'n,  80  Me.  396. 

«  Noyes  r.  Northw.  Nat.  Ins.. Co.,  64  «  Niag.  F.  Ins.  Co.  p.  Elliott,  85  Va. 

Wis.  415.  962. 

»  McClner  ».  Qirard  F.  &  M.  Ins.  Co.,  '  Trade  Ins.  Co.  i>.  Barracliff,  45  N. 

43  Iowa,  349.  J.  L.  543. 
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put  for  convenience  in  the  place  where  the  stock  was,  and  it  was 
held  the  last  clause  in  quotation  referred  back  to  the  general 
description,  but  did  not  limit  the  stock  to  the  old  barn  only,  and 
that  the  insurer  was  liable.*  A  policy  on  '*  horses  in  use,"  or 
*'  running  in  pasture  or  yard  on  his  farm  in  town  L.,"  was  held  to 
cover  them  while  ^'  running  in  pasture  at  any  place  in  the  town  of 
L."'  And  a  policy  with  a  lightning  clause  on  a  horse  "  contained 
in  a  barn,"  was  held  to  cover  it  when  killed  at  pasture.'  But  in 
Ireland  it  has  been  held  the  policy  is  suspended  till  the  subjects, 
such  as  horses,  ploughs,  etc.,  are  returned  to  the  place  designated 
in  the  policy.* 

642.  The  parties  may,  however,  after  the  issue  of  the  policy, 
agree  that  the  insurance  shall  cover  the  subject-matter  during  its 
removal  to  some  other  locality  ;  or  when  finally  removed  to  such 
new  place,  the  contract  in  other  respects  remaining  as  before.' 
There  was  a  policy  against  fire  on  a  ship  "  lying  in  Victoria  Docks," 
with  liberty  to  go  into  a  dry  dock,  to  go  to  which  latter  it  was 
necessary  to  remove  her  paddle  wheels.  After  repairing  in  the  dry 
dock  she  was  moored  in  the  river  to  have  her  paddles  replaced,  as 
was  customary,  though  they  might  have  been  perfectly  well  re- 
placed in  the  Victoria  Dock,  and  it  was  held  that  the  policy  covered 
the  vessel  going  to  and  coming  from  the  dry  dock,  but  not  while 
lying  moored  in  the  river  for  a  collateral  purpose.*  Where  the 
bolder  of  a  policy  upon  his  goods  in  a  certain  store  applied  to  the 
insurance  company  '^  to  have  it  transferred  to  cover  the  goods  in  a 
new  building,"  stating  that  the  ^oods  were  to  be  moved  that  day, 
and  the  insurer  agreed  that  the  policy  should  be  ^^  transferred  to 
cover  similar  property"  in  the  new  building,  it  was  held  that  a  loss 
by  fire  the  next  day  before  their  removal  was  still  covered.'  But 
where  a  policy  on  goods  stipulated  '^  that  persons  changing  their 
habitations  or  warehouses  might  preserve  their  policies  if  circum- 
stances of  policy  were  not  altered,  but  such  insurance  should  be  of 

1  De  Graff  v.   Queen    Ids}.   Co.,   38  >  See  Hoffecker  v.  Newoastle  Co.  Mot. 

Minn.  501.  Ins.  Co.,  5  Hoas.  (Del.)  101. 

s  fioright  V,  Springfield  F.  &  M.  Ins.  «  Pearson  o.   Commer.    Un.  Auw, 

Co.,  34  Minn.  352.  Co.,  1  Ap.  Cas.  498. 

*  Haws  V,  Fire  Ass'n,  114  Pa.  St.  ^  Eanzie  v.  Amer.  Bzchaoge  F.Ids. 
431.  Co.,  41  N.  Y.  412. 

*  Gorman  v.  Hand-in -Hand  Ins.  Co., 
11  Ir.  C.  L.  224. 
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DO  force  until  the  removal  should  be  indorsed  in  the  policy,''  and 
after  the  indorsement  was  made,  but  before  the  removal  was  com- 
pleted, a  large  quantity  of  goods  in  the  old  store  was  destroyed, 
though  goods  to  the  value  of  the  policy  had  been  removed,  it  was 
held  that  there  could  be  no  recovery  ;  for  the  insurance  was  not  on 
two  distinct  properties  in  two  places.*  In  Sharpless  v.  Hart.  F.  Ins, 
Co.,*  the  insurer  agreed  in  July  that  as  goods  were  **  about  to  be 
removed"  to  X.  '*  this  policy  shall  cover  pro  raid  in  both  places 
during  removal,  and  thereafter  in  last-named  location  only."  In 
November  a  loss  occurred  on  articles  placed  in  the  new  locus  before 
and  after  July,  but  the  amounts  of  each  class  were  not  known  ;  and 
it  was  held  that  the  agreement  did  not  necessitate  an  immediate 
removal ;  nor  was  the  insurance  confined  to  articles  removed  after 
July. 

It  sometimes  happens  when  a  removal  is  allowed  that  the  new 
locu9  is  in  some  wise  objectionable.  As  where  there  was  a  general 
prohibition  against  storing  wine  in  the  building  where  the  goods  were 
kept,  and  the  goods  were  removed  to  a  place  where  wine  was  stored, 
though  it  was  held  as  the  agent  knew  the  fact  the  action  lay.' 

643.  In  Michigan,  where  the  insurer's  statute  of  organization^ 
permitted  insurances  on  live  stock,  wagons,  etc.,  ^^  being  upon  farms 
used  as  farm  property,"  and  a  by-law  prohibited  the  insurance  of 
village  property  within  one  hundred  feet  from  other  buildings,  it 
was  held  that  the  insurer  was  not  liable  for  horses,  wagons,  etc., 
insured  "  as  personal  farm  property"  which  were  destroyed  in  a 
barn  of  a  village  inn  that  stood  within  one  hundred  feet  from  other 
buildings ;  because,  as  it  could  not  originally  have  been  there  in- 
sured, it  could  not  logically  be  maintained  that  it  could  be  in- 
directly covered  when  taken  there,  even  in  the  way  of  business.' 
But  in  Pennsylvania,  where  the  charter  provided  that  the  business 
of  the  company  should  be  confined  to  certain  counties  of  a  State,  it 
was  held  not  to  prevent  a  recovery  on  horses  there  insured,  but 
removed  into  other  counties  for  sale,  where  they  were  burnt  after 
being  kept  a  reasonable  time.' 

>  McCIure  r.  Lancasli.  lus.  Co.,  6  Ir.  *  How.  St.  o.  132. 

Jur.  K.  8.  63.  *  Wildey   v.  Farmers'   Mat.   F.  Ins. 

*  140  Pa.  St.  437.  Co..  52  Mioh.  446. 

*  Rathboue  v.  City  F.   Ins.  Co.,  31  *  Coventry  v,  Mnt.  Livo  Stook   Ins. 
Conn.  193.  Co.  v.  Evans,  102  Pa.  St.  281. 
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644.  It  is  often  said  that  the  insurer  is  not  liable  for  consequen- 
tial or  remote  losses  from  a  peril  insured  against,  but  only  for  those 
that  are  direct  and  immediate,  or  as  the  axiom  is,  in  jure^  eaum 
proxima^  non  remota,  spectatur.^  The  use  of  the  word  consequen- 
tial, however,  is  perhaps  not  strictly  accurate,  for  the  insurer, 
though  not  liable  for  a  remote  loss,  has  been  frequently  held  liable 
for  a  consequential  loss.  The  phraseology  of  some  Judges  to  the 
effect  that  a  loss  must  not  only  be  the  natural,  but  the  inevitable 
result  of  the  peril  insured  against,  is  also  too  limited.'  In  Tilton 
V.  Hamilton  F.  Ins.  Co.,'  at  page  383,  Duer,  G.  J.,  laid  down  the 
following  general  rules:  ^' It  may  be  deduced,"  said  he,  ^^as  a 
general  rule,  that  insurers,  whether  on  a  marine  or  fire  policy,  are 
never  liable  for  consequential  losses,  other  than  such  as  are  physically 
or  legally  necessary,  unless  it  appears  not  only  that  the  property 
insured  was  involved  in  a  peril  insured  against,  but  that  it  must 
have  perished  from  that  cause  had  the  peril  continued  to  operate. 
In  fewer  words,  unless  it  appears  that  the  loss,  had  it  not  been  con- 
sequential, would  have  been  immediate  and  total.  The  consequen- 
tial loss  for  which  the  insurer  is  liable,"  he  added,  ^'  may  be  divided 
into  two  classes  ....  First.  The  insurer  must  satisfy  every 
loss  which  is  shown  to  have  been,  although  not  a  necessary,  a  natu- 
ral consequence  of  the  peril  insured  against ;  and  by  natural  is 
evidently  meant  a  usual  and  probable  consequence,  and  such,  there- 
fore, as  it  is  reasonable  to  believe  was  in  the  contemplation  of  the 
parties  when  the  insurance  was  effected.  Hence,  the  insurers  are 
bound  to  indemnify  the  assured  against  every  loss  that  may  be 
expected  to  follow  from  the  means  usually  employed  to  avert  or 
diminish  the  peril,  and  save  the  property  insured  from  destmction 
in  which  it  would  otherwise  be  involved.  .  .  .  The  second  class  of 
consequential  loss  for  which  the  insurers  are  undoubtedly  liable,  as 
referable  to  the  peril  insured  against  as  their  proximate  cause, 
embraces  the  cases  in  which  the  property  insured  is  extricated  from 

1  Brooklyn  L.  Ins.  Co.  v,  Bledaoe,  52  Ins.  Co.,  11  N.Y.  9  ;  Hillier  v.  AUeghenjr 

A\ti.  538  ;  Case  v.Hartford  P.  Ins.  Co.,  Co.  Mut.  Ins.  Co.,  3  Pa.  St.  470;  Peters 

13  111.   676 ;  Caballero  i\   Home  Mut.  v.  Warren  Ins.  Co.,  14  Pet.  99. 

Ins.  Co.,  15  La.  An.  217;  Dyer  v.  Pis-  '  See  Dyer  v.  Pisoataqua  F.  &  M. 

oataqna  F.  k  M.  Ins.  Co.,  53  Me.  118 ;  Ins.  Co.,  53  Me.  118  ;  Tilton  v.  Hamil- 

Bradliarst  v,   Columbian  Ins.   Co.,   9  tqn  F.  Ins.  Co.,  1  Bo6.  (N.  Y.)  367. 

John.  (N.  Y.)  17  ;  Mathews  t\  Howard  '  Supra* 
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the  peril  that  otherwise  would  have  led  to  its  destraction,  by  means 
that  could  not  have  been  anticipated  by  the  parties,  but  by  which 
it  is  taken  from  and  never  again  restored  to  the  possession  of  the 
insured,  so  that  to  him  the  loss  is  exactly  the  same  that  it  would 
have  been  had  the  peril  continued  to  operate." 

645.  Though  a  few  cases  can  be  found  which  hold  the  insurer 
not  liable  when  the  loss  is  the  result  of  negligence  on  the  part  of  the 
insured,^  the  general  rule  is  that  if  the  peril  insured  against  is  the 
proximate  cause  the  insured  can  recover,  though  guilty  of  negli- 
gence, as  negligence  is  the  remote  cause.'  And  so  the  negligence 
of  others  or  of  the  insured's  servants  is  also  no  defence.*  In  the 
dicta  of  many  of  the  Judges  upon  this  point,  a  distinction  seems  to 
have  existed  in  their  minds  between  a  certain  degree  of  negligence  in 


^  Grim  v.  Phoenix  Ins.  Co.,  13  John. 
(N.  Y.)  451 ;  Clary  v,  Prot«ctiou  Ins. 
Co.,  Wr.  (Oh.)  227;  Fulton  v,  Lan- 
caster Ins.  Co.,  7  Oh.  325. 

'  Bnsk  V.  Royal  Exchange  Assur. 
Co.,  2  B.  &  Aid.  73 ;  Walker  v.  Malt- 
land,  5  B.  &  Aid.  171  ;  Dixon  v.  Sad- 
ler, 5  M.  &  W.  405  ;  Redman  v. Wilson, 
14  M.  &  W.  476  ;  Shaw  v,  Robberds,  6 
A.  &  K.  75  ;  Jameson  v.  Royal  Ins.  Co., 
7  Ir.  R.  C.  L.  12b ;  Rankin  v.  Amazon 
Ins.  Co.,  89  Cal.  203 ;  Lycoming  Ins. 
Co.  17.  Barringer,  73  111.  230  ;  Mickey 
r.  Burlington  Ins.  Co.,  35  Iowa,  174; 
Phoenix  Ins.  Co.  v.  Sullivan,  39  Kan. 
449 ;  Henderson  v.  West.  M.  &  F.  Ins. 
Co.,  10  Rob.  (La.)  164;  Ga.  Ins.  & 
Trust  Co.  ».  Dawson,  2  Gill  (Md.),  365  ; 
.  Md.  F.  Ins.  Co.  r.  Whiteford,  31  Md. 
219;  Chandler  ».  Worcester  Mut.  F. 
Ins.  Co.,  3  Cush.  (Mass.)  328  ;  Johnson 
V.  Berkshire  Mut.  F.  Ins.  Co.,  4  Allen 
(Mass.),  388;  St.  Louis  Ins.  Co.  v, 
Glasgow,  8  Mo.  713 ;  Huekins  r.  Peo- 
ple's Mut.  F.  Ins.  Co.,  31  N.  U.  238; 
Gove  V.  Farmers'  Mut.  F.  Ins.  Co.,  48 
N.  H.  41  ;  Gates  v.  Madison  Co.  Mut. 
Ins.  Co.,  5  N.  Y.  469  ;  Mathews  v. 
Howard  Ins.  Co.,  11  N.  Y.  9  ;  Sturm  v. 
Atlan.  Mut.  Ins.  Co.,  63  lb.  77  ;  O'Brien 
V,  Commer.  F.  Ins.  Co.,  6  J.  &  S.  (N. 
Y.)  517  ;  Brown  o.  King's  Co.  Ins.  Co., 


31  How.  Pr.  (N.  Y.)  608  ;  Whitehurst 
V,  Fayetteville  >f  ut.  Ins.  Co.,  6  Jones 
(N.  C),  352;  Sherlock  v.  Globe  Ins. 
Co.,  1  C.  S.  C.  R.  (Oh.)  193;  Perrin  v. 
Protection  Ins.  Co.,  11  Oh.  147  ;  Ger- 
mania  Ins.  Co.  r.  Sherlock,  25  Oli.  St. 
33 ;  Enterprise  Ins.  Co.  v.  Parisot,  35 
Oh.  St.  35  ;  Amer.  Ins.  Co.  v.  Insley,  7 
Pa.  St.  223  ;  Citizens'  Ins.  Co.  v.  Marsh, 
41  lb.  386  ;  Phoenix  F.  Ins.  Co.  r.  Coch- 
ran, 51  lb.  143 ;  Cumberland  Val.  Mut. 
Protection  Co.  v.  Douglas,  58  lb.  419 ; 
Lebanon  Mut.  Ins.  Co.  v,  Kepler,  106  lb. 
28 ;  Karow  v.  Can.  Ins.  Co.,  57  Wis.  1 ; 
Gillespie  v.  Brit.  Amer.  F.  &  L.  As- 
sur. Co.,  7  U.  C.  Q.  B.  108 ;  Patapsoo 
Ins.  Co.  V.  Coulter,  3  Pet.  222;  Colum- 
bia Ins.  Co.  V.  Lawrence,  10  lb.  507 ; 
Waters  v.  Merch.  Louisville  Ins.  Co., 
11  lb.  213  ;  Catlin  v.  Springfield  F.  his. 
Co.,  1  Sum.  434  (D.  Mass.)  ;  Levi  y.  N. 
O.  Mut.  Ins.  Ass'n,  2  Woods,  63  (D. 
La.). 

»  Shaw  V.  Robberds,  6  A.  &  E.  75  ; 
Columbia  Ins.  Co.  v.  Lawrence,  10  Pet. 
507 ;  Daniels  r.  Hudson  River  F.  Ins. 
Co.,  12  Cush.  (Mass.)  416 ;  St.  Louis 
Ins.  Co.  V.  Glasgow,  8  Mo.  713  ;  Gates 
V,  Madison  Co.  Mut.  Ins.  Co.,  5  N.  Y. 
469  ;  Perrin  v.  Protection  Ins.  Co.,  11 
Oh.  147. 
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the  insured  and  where  the  negligence  has  been  in  a  greater  or  very 
great  degree.  And  one  meets  with  the  terms  ^^  gross  negligence'* 
or  "negligence  amounting  to  fraud."* 

If  by  the  use  of  these  expressions  it  is  meant  that  the  insured 
cannot  recover  when  guilty  of  negligence,  if  he  be  also  guiUj  of 
fraud,  it  is  clear,  though  the  latter  part  of  the  sentence  might  be 
omitted ;  for  it  is  obvious  that  he  could  not  recover  where  his  act 
is  tainted  with  fraud.  But  it  seems  to  be  meant,  sometimes  at 
least,  that  the  insured  cannot  recover,  though  not  guilty  of  fraud 
as  that  term  is  correctly  understood — that  is,  having  a  rea  ment— 
if  he  be  guilty  of  gross  negligence,  which,  though  not  designed,  is 
yet  extremely  culpable  ;  and  there  are  dicta  in  support  of  that  posi- 
tion.' It  is  difficult,  however,  to  appreciate  this  position,  and  in  New 
York  it  has  been  stated  that  gross  carelessness  on  the  part  of  the  in- 
sured will  not  prevent  recovery.*  Certain  policies,  however,  have 
clauses  of  exception  to  the  insurer's  liability  when  the  insured  is 
guilty  of  "gross  negligence,"  which  has  been  stated  to  be  the 
want  of  that  diligence  which  even  careless  men  are  wont  to  eser- 
cise.*  Possibly,  however,  the  Judges  may  mean  by  these  expres- 
sions, if  the  negligence  is  so  culpable  that  it  may  be  submitted  to 
the  jury  as  evidence  of  fraud^  and  if  found  to  constitute  fraud,  that 
then  the  insured  cannot  recover. 

In  West.  Horse  and  Cattle  Ins.  Co.  v.  O'Neill,*  it  was  held  that 
the  insurer  was  not  liable  when  there  was  a  policy  on  a  horse  which 
the  man  brutally  beat  to  death.* 

646.  Questions  of  remote  and  proximate  losses  sometimes  arise  when 
insurance  is  taken  against  loss  on  one's  own  land,  and  it  is  caused 
by  a  fire  originally  kindled  on  a  neighbor's  land,  which  has  spread. 


1  See  Colambia  Ins.  Co.  v,  Lawrence, 
10  Pet.  507  ;  Lyooming  Ins.  Co.  v.  Bar- 
ringer,  73  III.  230 ;  Phoenix  Ins.  Co.  i\ 
Sallivan,  39  Kan.  449 ;  Hackius  v. 
People's  Mat.  F.  Ins.  Co.,  31  N.  H.  238  ; 
Gove  t;.  Farmers*  F.  Ins.  Co.,  48  lb.  41 ; 
Citizens'  Ins.  Co.  v.  Marsh,  41  Pa.  St. 
386  ;  Cumberland  Val.  Mut.  Protection 
Co.  V.  DoQglas,  58  lb.  419  ;  Lebanon 
Mat.  Ins.  Co.  v,  Kepler,  106  lb.  28. 

*  See  Chandler  t;.  Worcester  Mut.  F. 
Ins.  Co.,  3  Cash.  (Mass.)  328;  Huck- 
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ins  V.  People's  Mat.  F.  Ins.  Co.,  31  N. 
H.  238 ;  Whiteharst  v.  FayetteTille 
Mut.  Ins.  Co.,  6  Jones  (N.  C),  352. 

*  Gates  V,  Madison  Co.  Mut.  1d».  Co., 
5  N.  Y.  469  ;  O'Brien  v.  Commer.  K. 
Ins.  Co.,  6  J.  &S.  (N.  Y.)  017. 

*  Campbell  v.  Monmouth  Mat.  F< 
Ins.  Co.,  59  Me.  430. 

s  21  Neb.  548. 

*  See  Johnson  v,  Berkshire  Mot.  P. 
Ins.  Co.,  4  Allen  (Mass.),  3SS;  Cit. 
Ins.  Co.  V.  Marsh,  4l  Pa.  St.  3S6. 
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By  the  common  law,  where  one  kindles  a  fire  on  his  land  in  such  a 
negligent  manner  that  it  will  spread,  or  negligently  allow  fire  already 
kindled  to  spread  to  his  neighbor's  property,  the  original  owner  is 
liable  for  the  damage.^  The  eighty-sixth  section  of  the  English 
Building  Act,'  to  the  effect  that  no  action  shall  be  maintained 
against  any  person  in  whose  house  or  on  whose  estate  any  fire  shall 
accidentally  begin,  is  not  confined  in  its  operation  to  those  districts 
to  which  the  limited  clauses  of  the  Act  are  restricted.  Nor  does  it 
apply  where  a  fire  is  produced  by  negligence,  nor  where  the  fire  is 
lighted  intentionally  and  mischief  happens  to  result.'  Where  a 
dangerous  agency  like  steam  is  made  use  of  in  a  locomotive,  which 
generates  sparks,  the  railway  company  must  use  the  best  appliances 
to  prevent  fire.^  And  it  has  been  held  that  the  presence  of  sparks 
is,  primd  facie^  evidence  of  negligence.*  Several  of  the  United 
States  have  created  a  statutory  liability  on  the  railway  company  for 
losses  by  fire  caused  accidentally  by  its  locomotives  on  property 
along  its  route.  With  respect  to  proximate  cause  in  such  cases  the 
rule  is  that  if  a  building  be  burnt  by  the  negligence  of  a  man, 
which  in  turn  sets  fire  to  still  another,  and  the  more  remote  fire  is 
a  natural  result  of  the  nearer,  it  renders  the  original  tort  feasor 
liable,  as  the  cause  is  proximate.*  There  is  a  case  in  New  York,' 
and  another  in  Pennsylvania,'  which  seemingly  oppose  this  rule,  but 
later  cases  in  the  same  State  have  apparently  adopted  the  general 
rule.'  Possibly  the  presence  of  a  high  wind,  which  the  tort  feasor 
could  not  control,  might  change  the  rule,  but  he  should  show  this.^' 
In  Metallic  Compression  Casting  Co.  v,  Fitchburg  R.  R.  Co.,'^ 
where  the  only  available  means  of  putting  out  a  fire  was  by  laying  a 


I  Turberville  v.  Stamp,  Salk.  13  ;  2    &  W.RVay  Co.,  h9  111.  349 ;  Perley  v. 


lb.  726;  12  Mod.  152;  Vaugban  i;. 
Menlore,  3  Bing.  N.  C.  468  ;  Higgins  r. 
D«wey,  107  Mass.  494. 

*  14  Geo.  III.  c.  78. 

«  Filliter  v,  Phippard,  11  Q.  B.  347. 

*  Brightliope  R'waj  Co.  v,  Rogers, 
76  Va.  443. 

*  Piggot  p.  East.  Conn  ties  R'way  Co., 
3  C.  B.  227 ;  Field  v.  N.  Y.  Cent.  R.  R. 
Co.,  32  N.  Y.  339.  See  Collins  v.  N. 
Y.  Cent.  R.  R.  Co.,  5  Hun.  (N.  Y.)  503. 

*  Milwaukee  &  St.  P.  R'way  Co.  v, 
Kellogg,  94  U.  S.  469  ;  Fent  r.  Toledo  P. 


East.  R.  R.  Co.,  98  Mass.  414  ;  Webb  i-. 
R.  W.  &  O.  R.  R.  Co.,  49  N.  Y.  420  ;  Pa. 
R.  R.  Co.  V,  Hope,  80  Pa.  St.  373 ;  Kel- 
logg r.  C.  k  N.  R.  R.  Co.,  26  Wis.  223. 

'  Ryan  v.  N.  Y,  Cent.  R.  R.  Co.,  35 
N.  Y.  210. 

*  Pa.  R.  R.  Co.  V.  Kerry,62  Pa.  St.  353. 

>  See  Milwaukee  &  St.  P.  R'way  Co. 
».  Kellog,  94  U.  S.  469-474. 

w  See  Turberville  v.  Stamp,  12  Mod. 
152;  Fent  v.  Toledo  P.  &  W.  R'way 
Co  ,  59  111.  349. 

"  109  Mass.  277. 
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hose  across  a  track,  which  had  diniinished  and  would  probably  have 
extinguished  the  fire,  it  was  held  that  the  fact  of  a  train,  in  run- 
ning over  it,  cut  it,  and  which  could  have  been  stopped  in  time,  gave 
the  owner  a  cause  of  action  against  the  railway  company. 

647.  Where  a  warehouseman  places  grain,  received  from  the 
owner  to  be  stored,  in  a  common  bin  with  his  own  and  that  received 
from  other  depositors,  and  sells  from  this  receptacle,  retaining 
always  sufficient  to  supply  each  owner,  the  contract  continues  one 
of  bailment,  and  the  warehouseman  is  not  liable  for  a  loss  resulting 
from  an  accidental  fire  not  attributable  to  his  wrong  or  negligence.^ 

648.  As  the  insurance  is  on  the  building  and  not  on  the  materials, 
the  insurer  is  not  liable  if  the  building  insured  fall  to  ruins  and 
take  fire  subsequently.'  It  was  held,  where  there  was  a  proviso  in 
the  policy  that  ^^  if  the  building  should  fall  except  as  the  result  of 
fire"  the  policy  should  determine,  that  so  long  as  it  stood,  however 
it  may  have  depreciated,  the  insurer  was  liable.*  And  where  a  por- 
tion fell  leaving  about  three-fourths  standing  it  was  held  not  a  fallen 
building.^  In  Massachusetts,  where  several  buildings  were  insured 
by  the  same  policy,  and  substantially  all  the  floors  and  roof  of  one 
had  fallen,  it  was  held  that  that  particular  building,  at  least,  was 
fallen,  and,  therefore,  that  neither  the  goods  fallen  into  the  debrity 
nor  the  ruined  walls  were  at  the  underwriter's  risk,  when  subse- 
quently burned  ;*  though  whether  the  insurer  would  have  been 
liable  for  the  goods  in  the  standing  portion  was  not  decided.  Bat 
in  California  goods  left  in  a  building  three-fourths  standing  were 
held  to  be  covered.*  And  where  under  a  policy  effected  on  goods 
"  contained  in  a  granite  store,"  one  of  the  walls  gave  way,  which 
caused  half  of  the  store  and  the  whole  of  the  adjoining  build- 
ing to  fall,  and,  before  there  was  time  to  remove  the  goods,  a  fire 
broke  out  in  that  building,  it  was  held  the  insurers  were  liable.' 
The  words  *'  wholly  destroyed"  in  the  Missouri  and  Wisconsin 
Statutes,  in  respect  of  buildings,  mean  when  the  building  has  so 

1  Rice  V.  Nixon,    14  Ins.  L.  J.  329  *  Brenner  ».  Liv.  &  Lond.  k  Globe 

(lud.).  Ins.  Co.,  51  Cal.  101. 

>  Nave  V.  Home  Mat.  Ins.  Co.,  37  Mo.  ^  Hiick  v.  Qlobe  Ins.  Co.,  127  Mass. 

430.  306. 

^  Firemen's  Fnnd  Ins.  Co.  v,  Congre-  *  lb. 

gation  Rodeph  Sholom,  80  111.  558.  ?  Lewis  v.  Springfield  F.  &  M.  Ins. 

Co.,  10  Graj  (Mass.),  169. 
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lost  its  identity  that  its  walls  cannot  be  used  as  building  walls, 
though  they  may  still  stand.*  In  Scotland,  where  a  gable  of  another 
house  injured  by  fire  fell  on  the  house  insured,  it  was  held  that  the 
company  was  liable,  though  the  fire  had  been  extinguished  for  two 
days.^  But  in  England,  where  a  wall  was  left  standing  after  a  fire 
which  the  agent  notified  the  insurer  wasdangerous,  and  which,  after 
a  while,  during  a  gale,  did  fall  and  injured  the  next  house,  it  was 
held  that  the  policy  did  not  cover  the  loss  caused  by  its  fall.' 

649.  Where  a  ship  is  burnt  to  prevent  capture,*  or  where  a  house 
already  on  fire  is  blown  up  with  gunpowder  to  stop  the  spread  of 
flames,  there  being  no  means  of  extinguishing  the  fire  by  water, 
the  insurer  is  liable.^  In  some  States  a  statute  provides  that  the 
loss  of  an  owner  whose  house  is  destroyed  to  prevent  a  conflagra- 
tion should  be  paid  for  by  the  government.*  Though  it  seems  that 
damages  would  not  be  recoverable  under  such  a  statute  if  the  build- 
ing, or  the  property  therein,  would  inevitably  have  been  destroyed 
by  the  fire,  had  not  an  order  for  its  destruction  been  given  by  the 
magistrates.^ 

650.  In  Austin  v.  Drewe,*  tlye  policy  provided  against  all  dam- 
age caused  by  fire  to  stock  in  a  sugar  refinery.  There  was  an 
intense  heat  from  the  usual  fires,  owing  to  the  great  mismanage- 
ment of  the  flues  on  the  part  of  the  refiners,  whereby  the  sugar  was 
injured,  and  it  was  decided  that  there  could  be  no  recovery ;  as 
there  had  been  no  fire,  and  the  injury  resulted  from  the  insured's 
own  mismanagement. 

In  Sohier  v.  Norwich  F.  Ins.  Co.,*  there  was  a  proviso  exempt- 
ing the  insurer  from  liability  from  the  eficcts  of  a  fire  originating 
*'*'  in  the  theatre  proper,"  and  it  was  held  that  a  brick  wall,  which 
became  so  heated  from  without  as  to  set  fire  to  the  woodwork  of  the 
theatre,  was  not  a  fire  originating  within  the  building.  In  such  a 
case  the  burden  is  on  the  plaintiff  to  show  that  the  origin  of  the  fire 
was  not  from  within.*® 

1  Barnard  v,  Nat.  F.  Ins.  Co.,  38  Mo.  >  Qreenwald  v.  Ind.  Co.,  3  Phila.  323. 

Ap.  106;    Seyk  v.  Millers'   Nat.    Ins.  •  Mayor  of  N.  Y.  v.  Lord,  17  Wend. 

Co.,  74  Wis.  67.  (N.  Y.)  285. 

'  Johnston  r.  West  of  Scotland  Ins.  ^  lb. 

Co.,  7  C.  S.  C.  (Ist  Ber.)  52.  »  6  Taunt.  436. 

>  Gaskarths  v.  Law  Un.  F.  Ins.  Co.,  *  11  Allen  (Mass.),  336. 

6  Ins.  L.  J.  159  (England).  lo  Sohier  v,  Norwich  P.  Ins.  Co.,  11 

*  Gordon  r.  Rimmington,  1  Camp.  123.  Allen  (Mass.),  336. 
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651.  The  insured  is  liable  for  injuries  caused  by  water  used  to 
extinguish  the  thing  on  fire.^  And  perhaps  from  water  thrown  on 
an  adjoining  building  on  fire.'  He  is  also  liable  for  goods  injured  or 
lost  during  a  removal  from  a  building  in  imminent  danger  of  fire.' 
The  insurer  is  also  liable  for  the  theft  of  property  during  the  re- 
moval from  a  building  on  fire  or  in  imminent  danger  of  fire.'  And 
it  has  been  held  that  a  theft  occurrinor  immediatelv  after  the  fire  at 
the  ruins  is  covered.'  But  the  danger  of  the  fire  must  be  imminent, 
and  the  insured  must  be  justified  in  the  removal,  for  the  mere 
apprehension  of  fire,  even  if  reasonable,  will  not  justify  a  removal, 
or  cover  a  theft  therein.'  The  jury  are  judges  of  the  necessity.^ 
Where  the  policy  provided  that  "in  case  of  the  removal  of  property 
to  escape  conflagration  the  company  will  ratably  contribute  to  the 
loss  and  expenses  attending  such  act  of  salvage/'  it  was  held  on 
the  loss,  and  injury  to  the  goods  during  their  removal  by  the  insured 
to  escape  the  fire,  that  the  provision  merely  referred  to  the  expenses 
incurred  in  saving  what  had  escaped  destruction,  and  was  not  in- 
tended to  stipulate  that  the  insured  should  not  be  indemnified  for 
any  part  of  the  damage  which  his  property  had  suffered,  which  was 
fairly  covered  by  the  insurance.'  And  where  the  insured  is  obliged 
by  the  terms  of  the  policy  to  labor  at  saving  the  goods  the  insurer 
is  liable  for  a  theft  during  such  work.'  A  provision  that  the  in- 
surer should  not  be  liable  for  loss  or  damage  to  goods  contained  in 
the  show  windows  of  a  shop,  which  was  caused  by  the  light  in  the 

>  Geisek  v.  CreBcent  Mat.  Ins.  Co.,  19  367  ;  Whiteharst  v,  Fajette^ille  Mat. 

La.  An.  297;  Lewis  v.  Springfield  P.  Ins.  Co.,  6  Jones  (N.  C),  352;  Lakens 

&  M.  Ins.  Co.,  10  Gray  (Mass.),  169  ;  v,  Ins.  Co.,  25  Leg.  Int.  61 ;  Agnew  v. 

Whitehurst  r.  Fayetteville  Mnt.   Ins.  Ins.  Co.,  3  Phila.  193  (Pa.)  ;  lodepen- 

Co.,  6  Jones  (N.C.),  352;  Independ**nt  dent  Mut.  Ins.  Co.  v.  Agnew,  34  Pa* 

Milt.  Ins.  Co.  V.  Agnew,  34  Pa.  St.  96  ;  St.  96  ;  McGibbon  v.  Queen  Ins.  Co., 

3  Phila.  193.  10  L.  Cas.  Jar.  227. 

'  Lewis  V.  Springfield  F.  &  M.  Ins.  *  Newmark  v,  Liv.  &  Lond.  F.  &  I" 

Co.,  10  Graj  (Mass.),  159.  Ins.  Co.,  30  Mo.  160. 

*  Balestracci  r.  Firemen's  Ins.  Co.,  *  Uillier  v,  All«*gheny  Co.  Mat.  In** 
34  La.  An.  844  ;  Holtzman  v.  Franklin  Co.,  3  Pa.  St.  470 ;  Lakens  r.  lus.  Co., 
Ins.  Co.,  4  Cranch,  295  (D.  of  Col  am.) ;  25  Leg.  Int.  (Pa.)  61.. 

McLaren  v.  Commer.  Un.  Assur.  Co.,  7  *  Lakens   r.  Ins.  Co.,  25  L(%.  Int. 

Ont.  R.  64.  (Pa.)  61. 

*  Leiber  V.  Liv.  &  Lond.  &  Globe  Ins.  *  McLaren  v.  (^mmer.  Un.  Aiior. 
Co.,  6  Bash  (Ky.),  639;  Withereil  v.  Co.,  7  Ont.  R.  64. 

Me.  Ins.  Co.,  49  Me.  200 ;   Tilton  9.        *  Talamon  r.  Home,  Etc.,  lus.  Go-i 
Hamilton  F.  Ins.  Co.,  1  Bos.  (N.  Y.)     16  La.  An.  426. 
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window,  nor  "  for  loss  by  theft,"  was  held  to  mean  theft  from  the 
show  windows,  and  not  theft  during  a  removal  during  a  fire.^ 

In  Marsden  v.  City  &  Go.  Assur.  Go.,'  a  policy  on  the  plate 
glass  in  the  plaintiff's  shop  front  insured  against  any  ^^  loss 
or  damage  originating  from  any  cause  whatsoever,  except  fire, 
breakage  during  removal,  alteration,  or  repair  of  premises,"  none 
of  the  glass  being  "  horizontally  placed  or  movable."  A  fire  broke 
out  on  the  premises  adjoining  those  of  the  plaintiff  and  slightly 
damaged  the  rear  of  his  shop,  but  did  not  approach  that  part  where 
the  plate  glass  was.  Whilst  the  plaintiff,  assisted  by  some  neighbors, 
was  removing  his  stock  and  furniture  to  a  place  of  safety,  a  mob, 
attracted  by  the  fire,  tore  down  the  shop  shutters,  and  broke  the 
windows  for  the  purpose  of  plunder,  and  it  was  held  that  the  proxi- 
mate cause  of  the  damage  was  the  lawless  act  of  the  mob,  and  did 
not  originate  from  '*  fire  or  breakage  during  removal"  within  the 
exception  in  the  policy.  Where  there  was  a  proviso  of  non-liability 
for  loss  by  theft  during  or  subsequent  to  a  fire,  and  the  fire 
warden,  whose  duty  was  to  advise  the  parties  insured  '^  as  to  the 
removal  or  disposition  of  their  property,  and  in  case  of  their  re- 
fusal to  intervene  in  behalf  of  parties  concerned,"  advised  the 
insured  to  remove  his  property,  and  a  portion  of  it  was  stolen  during 
the  removal)  and  it  was  held  that  the  clause  exempted  the  insurer, 
as  the  insured  had  acted  under  no  compulsion.^ 

A  condition  that  the  insurer  shall  not  be  responsible  for  theft  at 
or  after  any  fire  would  probably  not  apply  if  the  authorized  agent 
of  the  insurer  took  sole  and,  exclusive  possession  of  the  goods.* 
While  the  rule  as  to  causa  proxima  is  general,  the  parties  may,  of 
course,  contract  to  be  bound  by  some  other." 

652.  Where  the  amount  of  a  policy,  on  various  specific  items  of 
property,  is  allotted  in  a  specified  amount  on  each  item,  if  the  dam- 
age to  a  specific  item  does  not  absorb  the  whole  amount  allotted, 
the  surplus  cannot  be  diverted  to  cover  the  excess  of  loss  over  the 
sum^allotted  to  another  item  mentioned  in  the  policy.*    In  a  policy 

1  Leiber  v,  Liv.  &  Lond.  &  Globe  Ins.        *  See  Li  v.  Lond.  &  Globe  Ins.   Go. 

Co.,  6  Bash  (Ky.),  639.  v.  Creighton,  61  Ga.  95. 

s  L.  R.  1  C.  P.  232.  B  Savage  v.    Corn   Exchange,   Eto., 

>  Fernandez  v.  Merob.  Mat.  Ins.  Co.,     Ins.  Co.,  4  Bos.  (N.  Y.)  1. 

17  La.  An.  131.  ^  Carlwitz  v.  Gerinania  F.  Ins.  Co., 

12  Ins.  L.  J.  127  (D.  N.  J.). 
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in  a  specified  amount  on  his  barns  $  ;  on  his  barn  and  shed 

$  ;  and  on  his  hay  therein  $  ,  it  was  held  on  a  loss 

of  the  hay  contained  in  the  barn  and  shed  in  the  meadow,  that  while 
the  word  "  therein"  might  refer  to  the  barn  and  shed  in  the  meadow, 
or  to  all  the  buildings  capable  of  containing  hay,  there  was  no 
principle  of  law  by  which  the  whole  sum  insured  on  the  hay  could 
be  so  apportioned  among  the  different  parcels  of  property,  that  no 
greater  sum  could  be  recovered  for  the  loss  than  a  sum  that  shall 
bear  the  same  ratio  to  the  amount  of  insurance  on  the  hay  that  the 
value  of  the  hay  in  the  barn  and  meadow  bore  to  the  whole  value 
of  the  hay  contained  in  all  the  buildings  named.^ 

653.  In  Travis  v.  Peabody  Ins.  Co.,*  a  promise  to  keep  insured 
a  stock  of  goods  up  to  a  specified  amount  was  held  immaterial  where 
no  damage  was  shown.  Where  a  general  agent  of  several  insurers 
agreed  to  insure  in  a  specified  amount  in  his  companies,  it  was  con- 
sidered that  the  intention  was  that  each  company  would  issue  a 
policy  in  a  like  amount,  or,  in  other  words,  divide  the  risk  equally 
among  them.' 

Questions  of  fact  are,  of  course,  to  be  submitted  to  the  jury.  As 
to  whether  a  particular  article  was  intended  to  have  been  included 
in  the  policy.*  Or  the  accuracy  of  the  description.*  Or  whether  a 
distant  fire  is  in  point  of  fact  the  proximate  or  remote  result  of  the 
original  cause.* 

1  Rix  V.  Mut.  Ids.  Co.,  20  N.  H.  198.  Mut.  L.  Ins.  Co.,  3  Idb.  L.  J.  89  (S.  D. 

«  28  W.  Va.  583.  N.  Y.). 

»  Fitton  V,  Phoenix   Assur.  Co.,  25  «  Toledo  P.  &  W.  R'waj  Co.  r.  Pin- 
Fed.  R.  880  (D.  Vt.).  dar,  63  III.  447  ;  Pent  p.  Toledo  P.  A 

*  Tesson  i».  Allan.  Mut.  Ing.  Co.,  40  W.  R'way  Co.,  59  111.  349;  Webb  r. 

Mo.  33 ;  Franklin  F.  Ins.  Co.  v.  Upde-  Rome,  Eto.,  R.  R.  Co.,  49  N.  Y.  420; 

graff,  43  Pa.  St.  350.  Pa.  R.  R.  Co.  v.  Hope,  80  Pa.  St.  373; 

'  Continental   Ing.   Co.   v.  Ware,  9  Milwaukee,  Eto.,  R.  R.  Co.  r.  Kellogg, 

Ing.  L.  J.  519  (Ky.)  ;  De  Camp  v.  N.  J.  94  (J.  S.  469. 
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clause  as  to  increase  of  risk.^  And  it  has  been  held  that  the 
evidence  of  experts  to  show  that  the  risk  is  greater  in  vacant  than 
in  occupied  buildings  is  inadmissible.'  But  it  has  been  held  that 
one  test  of  the  increase  of  risk  is  whether  the  insurer  would  have 
charged  a  higher  premium,  and  as  that  matter  is  peculiarly  within 
the  knowledge  of  experts,  such  evidence  is  admissible  to  show  that 
a  higher  premium  is  charged  by  insurers  generally  for  insuring 
vacant  premises.^  Though  the  particular  habit  of  the  defendant  to 
do  so  would  not  be  admissible  unless  the  insured  was  aware  of 
it.^  A  general  custom  for  companies  never  to  take  a  risk  on 
vacant  properties  in  the  locality  in  which  the  property  was,  is 
admissible  when  there  was  a  clause  to  notify  the  insurer  of  any 
material  change  or  increase  of  risk.^  But  the  secret  instructions  of 
the  insurer  to  his  agent  will  not  affect  the  insured.'  It  has  been 
held  that  there  is  no  usage  in  Louisiana  requiring  the  owner  to 
keep  his  untenanted  house  guarded.^ 

655.  Where  there  is  a  clause  for  forfeiture  for  disuse  or  vacancy 
this  must  be  kept.^  Where  a  proviso  as  to  vacancy  exists  it  is  of 
course  immaterial  whether  the  risk  is  increased  by  the  vacancy  or 
not.'  Though  in  Maine  by  the  statute^®  the  vacancy  must  be  material 
and  increase  the  risk  in  order  to  create  a  forfeiture.^^     In  Maine  the 

1  Gamwell  f.  Mercli.  &  Farmers*  Mat.  ^  Kirby  v,  PhoBiiix  Ins.  Co. ,  13  Lea 

F.    lus.   Co.,    12  Gush.    (Mass.)  167 ;  (Tenn.),  340. 

Residence  F.  Ins.  Co.  v.  Hannawold,  37  ^  Joy  u.  Pa.  Ins.  Co.,  35   Mo.  Ap. 

Mich.  103 ;  Becker  v.  Farmers'  Mat.  F.  165. 

Ins.   Co.,    48    Mich.    610;    O'Neil    v.  ^  Soye  v.  Merch.  Ins.  Co.,  6  La.  An. 

Baffalo  F.  Ins.  Co.,  3  N.  Y.  122;  Herr-  761. 

man  v.  Merch.  Ins.  Co.,  81  N.  Y.  184;  "  Continen.   Ins.   Co.   v,   Kyle,   124 

Hawkes  r.  Dodge  Co.  Mat.  Ins.  Co.,  Ind.  132;  Barlingtou  Ins.  Co.  p.  Gib- 

11  Wis.  188;    Goald    v.  Brit.   Amer.  bons,  43  Kan.  15  ;  Farmers' &  Drovers' 

Assur.  Co.,  27  U.  C.  Q.  B.  473.  Ins.  Co.  v.  Curry,  13  Bush  (Ky.),  312 : 

«  Thayer  r.  Prov.  Wash.  Ins.  Co.,  70  Boyd  ».  Ins.  Co.,  90  Tenn.  212;  Cardi- 

Me.  531  ;  Cannell  v.  Phoenix  Ins.  Co.,  nal  v.  Dominion  F.  &  M.  Ins.  Co.,  3  L. 

59  Me.  582 ;   Mulry   v.  Mohawk  Val.  N.  (Can.)  367. 

Ins.  Co.,  5  Gray  (Mass.),  541 ;  Luce  v.  '  Dennison  v.  Phoenix  Ins.  Co.,  52 

Dorchester  Mat.  P.  Ins.  Co.,  105  Mass.  Iowa,  457.     See  Cook  t*.  Continen.  Iiu. 

297  ;  Liv.  &  Lond.  &  Globe  Ins.  Co.  v.  Co.,  70  Mo.  610. 

MoGaire,  52  Miss.  227  ;  Kirby  v.  Phoe-  »  S.  S.  1861,  o.  34,  sec.  4. 

nix  Ins.  Co.,  9  Lea  (Tenn.),  142.  "  Cannell  v.  Phoenix  Ins.  Co.,  59  Me. 

*  Lace  V,  Dorchester  Mut.  F.  Ins.  Co.,  582 ;  Thayer  v.  Providence  Wash.  Ids. 
105  Mass.  297.  Co.,  70  Me.  531 ;  Laucy  v.  Home  Ins. 

*  lb.  Co.,  82  Me.  492 ;  White  v.  Phcsoix  Ins. 

Co.,  83  Me.  279. 
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presumption  apparently  is  that  a  vacancy  increases  the  risk.^  But 
the  question  as  to  whether  it  does  is  not  for  an  expert.'  Under  the 
statute  the  insurer  has  the  burden  of  showing  a  material  increase  of 
risk  by  the  vacancy.'  It  makes  no  difference  that  the  insured  does 
not  know  that  the  premises  are  vacant;  for  the  condition  as  to 
vacancy  is  not  a  question  of  good  faith,  but  an  obligation  not  to 
allow  a  certain  state  of  things  to  occur  ;^  and  applies  when  it  occurs 
whether  with  or  without  the  control  or  agency  of  the  insured.* 
When  the  policy  is  avoided  because  of  a  breach  of  a  warranty  of  a 
vacancy,  a  subsequent  reoccupancy  does  not  revive  it.*  And  it  is 
immaterial  that  the  loss  is  not  the  result  of  the  vacancy.^  A 
vacancy  of  the  premises  cannot  be  said  to  be  provided  against  by 
such  a  clause  as  that  the  policy  shall  be  avoided  ^'  if  any  change 
be  made  as  to  tenants  or  occupancy  of  the  premises,"  or  by  a 
"change  of  occupation,"  or  by  a  "change  in. condition  or  circum- 
stances," and  the  like.* 

656.  A  policy  on  a  house  described  as  a  '^  dwelling"  is  not  an 
implication  that  the  building  is  occupied.^  And  the  words  "  occu- 
pied as  a  dwelling,""  or  "  occupied  by  the  insured,""  have  been 
held  not  to  imply  a  continuous  occupation.  In  Boardman  v.  N.  H. 
Mut.  F.  Ins.  Co.,'*  "  occupied  by  cabinet-makers"  was  held  not  to 
be  avoided  by  a  subsequent  vacancy.  But  a  house  "  to  be  occupied 
as  a  dwelling  when  completed,"  if  so  occupied  and  then  vacant, 

1  White  V.  Phoenix  Ins.  Co.,  83  Me.     (Pa.)  189 ;  Gilliat  r.  Pawtucket  Mut. 
279.  F.  Ins.  Co.,  8  R.  I.  282  ;  Foy  v.  iEtna 

>  lb.  Ins.  Co.,  3  AUen  (N.  B.),  29  ;  Gould 

*  lb.  v.  Brit.  America  Assur.  Co.,  27  U.  C. 

*  Dennison  r.  Phoenix  Ins.  Co.,  52    Q.  B.  473. 

Iowa,  457 ;   Cook  v.  Continental  Ins.  •  Browning  v.    Home   Ins.    Co.,    71 

Co.  70  Mo.  610 ;  Moore  i;.  Phoenix  F.  N.  Y.   608 ;  Woodruflf  v.   Imperial    F. 

Ins.  Co.,  7  East.  R.  202  (N.  H.)  ;  Far-  Ins.    Co.,    83  lb.    133;  Alexander   v. 

mers'  Ins.  Co.  r.  Wells,  42  Oh.  St.  519  ;  Germania  F.  Ins.  Co.,  2  Hun.  (N.  Y.) 

MoClure  v.  Watertown  F.  Ins.  Co.,  90  655. 

Pa.  St.  277.  w  O'Neil  v.  Buffalo  F.  Ins.  Co.,  3  N. 

^  Dennison  v.  Phoenix  Ins.  Co.,  52  Y.  122;  Somerset  Co.  Mut.  F.  Ins.  Co. 

Iowa,  457.  V.  Usaw,  112  Pa.  St.  80 ;  Liv.  &  Lond. 

>  Moore  v.  Phoenix  Ins.  Co.,  62  N.  H.  &  Globe  Ins.  Co.  v.  McGuire,  52  Miss. 
240.  227. 

^  lb.  11  Joyce   v.   Me.    Ins.   Co.,   45    Me. 

*  Somerset  Co.  Mut.  F.  Ins.  Co.  r.     168. 

Usaw,  112  Pa.  St.  80 ;  MoAnnall/  v.        »  20  N.  H.  651. 
Somerset  Co.  Mut.  Ins.  Co.,  2  Pitts.  R. 
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was  held  forfeited  by  the  vacancy  clause.*      And  it  has  been  held 
where  the  building  was  described  as  "  occupied  as  a  dwelling"  when 
in  fact  it  was  unfinished  and  never  occupied  by  any  one,  that  it  was 
a  breach  of  warranty.'    To  avoid  a  policy  on  a  building  "  while 
occupied  as  a  country  store  and  dwelling,"  which  also  had  a  clause 
against  vacancy,  it  was  held  that  the  building  must  not  only  cease  to 
be  occupied  as  a  dwelling,  but  that  it  must  also  cease  to  be  occupied 
at  all.*    A  "  house  tenanted"  has  been  held  not  to  be  a  warranty.* 
And  the  phrase  "will  be  occupied  by  a  tenant"   has  been  held 
not  to  mean  anything.'     A  clause  that  thirty  days'  disuse  of  a 
building  shall  avoid  the  policy  is  not  a  limitation  of  the  insurance, 
but  a  condition  of  the  contract.*    And  a  change  from  use  to  disuse 
is  a  change  as  to  "  use  and  occupation"  within  a  statute.'    Where 
the  forfeiture  was,  ^'  if  a  building  be  vacant  or  unoccupied  and  so 
remain,"  a  vacancy  at  the  issue  of  the  policy  and  at  the  loss  for- 
feits.*    But  if  the  policy  is  to  be  forfeited  if  the  building  should 
"  cease  to  be  occupied  as  a  dwelling,"  and  it  is  issued  on  a  vacant 
'  house  which  was  subsequently  occupied,  but  became  vacant  before 
the  loss,  it  was  held  a  recovery  lay.*     Where  the  clause  stated  that 
there  should  be  a  forfeiture  if  the  building  should  be  "  vacant  or 
unoccupied  and  so  remain,"  and  the  insured  stated  at  the  time  of  a 
renewal  that  the  property  would  remain  vacant  for  a  few  weeks, 
and  the  agent  replied  that  the  policy  would  not  avail  unless  occu- 
pied, it  was  held,  though  a  waiver  to  the  time  of  renewal,  that 
a  loss  a  week   later   discharged  the   company.^     In  Newmarket 
Savings  Bank  v.  Royal  Ins.  Go.,'*  where  it  was  stamped  in  print 
that  a  dwelling  and  barn  "  were  occupied  for  dwelling  purposes 
only,"  followed  by  a  written  "  permission  to  remain  vacant  thirty 
days  without  prejudice  ;"  and  that  "if  the  premises  insured  shall 

1  Rojal    Ins.    Co.   v,   Lubelsky,   86        >  Cannell  v.  Phoenix  Ins.  Co.,  59  M«. 
Ala.  530.  582. 

*  PottBville    Mat.    F.    Ins.    Co.    v.        ^  lb. 

Fromm,  100  Pa.  St.  347.  •  Short  v.  Home  Ins.  Co.,  90  N.  Y. 

*  Un.   Mut.   Aoc.   Ass'n   v.   Riel,   3     16. 

111.  Ap.  414.  9  Bennett  v.  Agricult.  Ins.  Co.,  106 

*  Sohultz  V.  Merch.  Ins.  Co.,  57  Mo.  N.  Y.  243.     See  Royal  Ins.  Co.  r.  Lu- 
331 ;  Hough    v.   City  F.    Ins.  Co.,  29  belsky,  18  Ins.  L.J.  868  (Ala.). 
Conn,  10.  ^^  Hotohkids  r.  Home    Ins.    Co.,    58 

»  Herrick  v.  Un.  Mut.  P.  Ins.   Co.,     Wis.  297. 
48  Me.  558.  i>  160  Mass.  374. 
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become  vacant  by  the  removal  of  the  owner  or  occupant,  and  so 
remain  for  more  than  thirty  days,"  there  should  be  a  forfeiture 
unless  a  written  assent ;  and  there  was  a  known  vacancy  at  the 
inception  of  the  risk  and  then  for  seven  months,  it  was  held  that 
the  vacancy  should  only  have  lasted  thirty  days.  An  indorsement 
that  a  '*'  dwelling-house  being  unoccupied  for  a  short  time,  but 
being  in  charge  of  a  trusty  person  living  near,  shall  be  no  prejudice 
to  this  policy,"  was  held  to  apply  to  subsequent  vacancies  as  well 
as  to  the  one  immediately  following  the  permit.^  In  Wastum  r. 
City  1^.  Ins.  Go.,'  it  was  stipulated  that  unoccupied  premises  must 
be  so  insured,  and  that  if  houses,  barns,  etc.,  insured  ^^  as  occupied" 
should  become  unoccupied  the  policy  would  be  forfeited.  The 
policy  was,  however,  silent  as  to  the  occupation  of  these  particular 
premises,  though  the  agent  knew  that  they  were  occupied  at  the 
issue  of  the  policy ;  and  it  was  held  that  a  future  vacancy  would 
avoid. 

6f57.  A  policy  on  a  house  to  be  forfeited  if  the  "premises, 
shall  be  vacant,"  was  held  to  mean  the  house,  not  the  land.'  And 
in  a  policy  on  a  house  providing  that  ^^  if  the  premises  shall  become 
vacant  or  unoccupied,  or  if  the  property  insured  being  a  mill  or 
manufactory  shall  cease  to  be  operated,  and  so  remain  for  a  period 
of  more  than  fifteen  days,"  the  words  "so  remain"  included  a 
house  as  well  as  a  mill.^  A  proviso  of  forfeiture  in  a  policy  on  a 
hog-house  that  "  if  the  premises  were  vacated  by  the  removal  of  the 
owner  or  occupant,"  was  held  to  mean  all  the  premises  gener- 
ally, and  not  to  apply  to  the  disuse  of  the  hog-house,  as  the  lan- 
guage was  inappropriate  to  such  an  idea.®  In  a  policy  on  the  insured's 
summer  residence,  the  out-buildings  appurtenant,  farm-house,  barn, 
etc.,  and  upon  the  furniture  and  personal  property  upon  the  farm, 
the  different  items  of  property  were  separately  stated,  with  the 
amount  of  insurance  on  each.  There  was  a  condition  of  avoidance 
in. case  "the  above-mentioned  premises  .  .  .  become  vacant  or 
unoccupied,"  etc.,  and  it  was  held  that  the  fact  that  one  farm-house 
and  other  buildings  remained  occupied  was  not  a  performance  of 

1  St«en  V.  Niag.  F.  Ins.  Co.,  89  N.  Y.  *  Miaghan  v.  Hartford    F.  Ins.  Co., 

315.  24  Han.  (N.  Y.)  58. 

s  15  Wis.  138.      .  s  Kimball  v.  Monarch.   Ins.  Co.,  7<l 

*  Stizton   V.  Hawkeye   Ins.  Co.,    69  Iowa,  513. 
Iowa,  99. 
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the  condition,  as  the  words  "  above-mentioned  premises"  were  to  be 
used  distributively,  and  to  be  applied  to  each  item  of  property  as 
separately  stated  in  the  policy.'  A  building  described  as  a  '^  tene- 
ment frame  block"  is  not  ^^  unoccupied"  within  the  meaning  of  a 
proviso  for  forfeiture  whenever  the  building  shall  be  unoccupied, 
if  two  of  the  tenements  are  in  actual  use  and  occupation  as 
residences.* 

668.  A  dwelling  to  be  occupied  must,  as  a  rule,  be  used  as  the  usual 
abode  of  one  or  more  human  beings.'  When  people  move  and  merely 
leave  some  one  to  look  after  a  house,  it  is  a  vacancy.^  A  supervision 
by  visits  at  intervals  is  not  occupation.^  Holding  the  keys,  but  sleep- 
ing elsewhere,  is  not  occupation.^  Though  it  has  been  held  that  a 
house  which  is  not  abandoned,  but  furniture  and  clothing  are  \eh 
while  the  insured  with  her  daughter  sleep  next  door,  is  ^^  occupied.'*' 
But  a  house  which  is  only  used  for  meals,  and  a  bam  for  storing,  by 
parties  working  on  a  neighboring  farm,  are  vacated  and  unoccupied.* 
A  house  and  barn  were  described  in  a  policy  with  a  vacancy  clause 
as  occupied  by  a  tenant,  and  on  the  insured  stating  that  the  tenauthad 
left,  but  that  the  owner's  men  would  do  farm-work  on  the  premises, 
and  while  there  would  live  in  the  house,  ^^  occupied  for  dwelling  and 
farm  purposes"  was  indorsed.  In  point  of  fact  the  farmer  lived 
two  miles  off,  though  the  men  ate,  cooked,  and  slept  there,  when 
they  had  work  to  do  in  that  place,  but  otherwise  no  one  slept  there ; 
and  it  was  held  that  there  could  be  no  recovery.*  In  respect  of 
houses,  it  has,  however,  been  held  that  sleeping  in  a  house  is  occupy- 
ing it,  though  the  insured  resides  elsewhere.'®  And  the  presence  of 
care-takers,  or  persons  engaged  in  repairing,  is  suflScient.'^    It  has 


1  Herman  v.  Adriatic  F.  Ina.  Co.,  85 
N.  Y.  162. 

*  Harrington  v.  Fitchburg  Mat.  F. 
Ins.  Co.,  124  Mass.  126. 

'  Herman  v.  Adriatic  F.  Ins.  Co.,  85 
N.  Y.  162 ;  Weidert  v.  State  Ins.  Co., 
19  Oreg.  261. 

*  Bonenfant  v,  Amer.  F.  Ins.  Co.,  76 
Mich.  653. 

^  Paine  v,  Agricult.  Ins.  Co.,  5  T.  & 
C.  (N.  Y.)  619  ;  Herman  v.  Adriatic  F. 
Ins.  Co.,  86  N.  Y.  162. 

s  Sonneburn  v.  Mfrs.  Ins.  Co.,  44  N. 
J.  L.  220. 
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"^  Gibbs  V.  Continental  Ins.  Co.,  13 
Hun.  (N.  Y.)  611. 

•  Ashwortfa  V.  Builders'  Mat.  F.  Ids. 
Co.,  112  Mass.  422. 

•  Fitzgerald  v.  Conn.  F.  Ins.  Co.,  64 
Wis.  463. 

»°  Watertown  F.  Ins.  Co.  v.  Orehan, 
74  Ga.  642. 

11  Hartford  F.  Ins.  Co.  v.  Smitb,  3 
Colo.  422 ;  Imperial  Ins.  Co.  v.  Kieroau, 
83  Kjr.  468  ;  Stensgaard  u,  Nat.  F.  Io«. 
Co.,  36  Minn.  181. 
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been  held  that  brief  temporary  absences  of  a  few  days  for  business  or 
duty  do  not  come  within  such  clauses  as  **  vacant  or  unoccupied  ;"' 
or  "unoccupied  and  to  remain  so;"*  or  if  the  dwelling  "  become 
vacated  by  the  removal  of  the  owner  or  occupant  ;"•  or  vacated.* 

659.  It  has  been  stated  that  the  insurer's  knowledge  of  the  use  of 
the  building  may  affect  the  construction  of  the  clause.  Thus,  a  usual 
summer  residence,  known  to  the  insurer  to  be  such,  has  been  held 
occupied  when  visited  once  a  week  during  non-residence.*  In 
New  York  the  clause  ^'  vacant  and  unoccupied"  in  a  policy  on  a 
summer  residence  was  held  not  to  be  avoided  by  a  winter  absence, 
but  the  clause  was  distinguished  from  "  vacant  or  unoccupied. "•  In 
Vanderhoef  v.  Agricultural  Ins.  Go.,^  the  application  stated  that 
there  would  be  a  vacancy  during  the  "  farming  season,"  and  a  policy 
was  issued  describing  a  disuse  during  "  the  summer."  There  was 
a  clause  as  to  vacancy ;  and  it  was  allowed  to  be  shown  that  the  term 
"summer"  might  mean  more  than  three  months,  and  was  used  as  a 
synonym  for  "  farming  season  ;"  and  that  the  policy  had  originally 
contained  no  permit  as  to  vacancy,  but  had  been  sent  back  to  con- 
form to  the  agreement  for  insurance,  and  been  returned  with  the 
words  "  during  the  summer''  inserted. 

660.  Where  there  was  a  clause  of  forfeiture  if  "  wholly  or  par- 
tially vacant,  or  unoccupied  for  purposes  not  indicated,"  and  the 
tenant  moved  out  on  September  26th,  and  on  October  1st  a  loss  oc- 
curred, the  owner  living  a  mile  off,  but  spending  a  part  of  each  day 
in  the  house,  though  not  at  night,  it  was  held  a  breach.^  In  Abra- 
hams V.  Agricultural  Mut.  Assur.  Ass'n,'  the  policy  provided  that 
"  unoccupied  dwelling-houses,  with  exceptions  undermentioned,  are 
not  insured  by  this  association,  nor  shall  it  be  answerable  for  any 
loss  which  may  happen  to  any  dwelling-house  while  left  without  an 
occupant  or  person  actually  residing  therein ;   the  temporary  ab- 

^  Stnpetski  v.  Traiia-AtUn.  F.  Ins.  *  Franklin  F.  Ins.  Co.  v.  Kepler,  95 

Co.,  43  Mich.  373 ;  Springfield  F.  &  M.  Pa.  St.  492. 

Iii8.  Co.  V.  McLimans,  28   Neb.    846  ;  *  West.  Assur.  Co.  i;.  Mason,  5  Brad. 

Johnson  ».  N.  Y.  Bowerjr  F.  Ins.  Co.,  (111.)  141. 

39  Unn.  (N.  Y.)  410.  c  Herrman  v.  Merch.  Ins.  Co.,  81  N. 

s  Laselle  v,  Hoboken  F.  Ins.  Co.,  43  Y.  184. 

N.  J.  L.  468.  T  46  Hun.  (N.  Y.)  328. 

*  Cummins  v.  Agricult.  Ins.  Co^,  67  *  Feshe  tn  Council  Bluffs  Ins.  Co., 

N.  Y.  260.  74  Iowa,  676. 

•  40  U.  C.  Q.  B.  176. 
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sence  of  a  member  or  his  family,  however,  none  of  the  household 
effects  being  removed,  is  not  to  be  construed  into  non-occupancy  ; 
and  this  condition  is  not  construed  to  apply  to  the  temporary  non- 
occupation  of  small  dwellings  for  the  accommodation  of  hired  help 
on  a  farm,  the  main  dwelling  on  the  same  continuing  to  be  occupied; 
but  the  main  dwelling  must  not  be  unoccupied  for  longer  than  forty- 
eight  hours  at  any  one  time."  A  tenant  leased  the  house  of  the  in- 
sured, a  mile  off,  and  had  removed  his  goods  within  forty-eight  hours 
before  the  fire,  but  no  one  had  resided  in  it  for  ten  days  before  the 
fire,  and  there  had  been  a  distraint  on  it,  though  the  landlord  did  not 
suppose  that  the  tenant  would  leave  till  after  the  date  of  the  fire, 
and  had  a  new  tenant  ready  ;  it  was  held  that  the  forty-eight  hour 
exception  only  applied  to  dwellings  on  that  farm,  and  that  the  pro- 
vision was  broken.  In  Sleeper  v.  N.  H.  Ins.  Co.,*  the  forfeiture 
was  to  occur  if  the  premises  occupied  by  a  tenant  should  be  *^  va- 
cated by  the  removal  of  the  owner  or  occupant;"  the  tenant  left  in 
July  and  meant  to  return  later,  though  no  time  was  fixed,  and  he  left 
some  furniture,  but  it  was  held  vacated.  In  Bennett  v.  Agricul- 
tural Ins.  Go.,*  the  policy  was  to  cease  when  the  dwelling-house 
^^  should  cease  to  be  occupied  as  such,"  and  a  loss  by  a  fire  occurred 
about  a  day  after  the  tenant  had  left,  though  the  fire  was  smoulder- 
ing when  he  left,  and  it  was  held  there  could  be  no  recovery. 
Under  the  phrase  *'  vacant  and  unoccupied,"  there  can  be  no  recov- 
ery when  a  tenant  quits  without  an  intention  to  return,  though  a 
little  furniture  is  left  in  the  house,  but  of  scarcely  any  value.' 
And  where  the  insured  moved  out,  but  left  a  bedstead  and  strips  of 
carpet,  and  his  son  slept  there  a  few  weeks  and  then  left,  it  was  held 
a  vacancy.^  And  leaving  a  bed  and  other  articles  in  a  house  with 
the  animus  revertendi  is  yet  a  vacancy.^ 

Will  the  retention  of  the  keys  by  a  tenant  create  an  occupancy 
after  he  has  notified  the  landlord  ?*  The  fact  that  some  of  the 
tenant's  furniture  remained  in  the  house  and  that  he  has  retained 

^  56  N.  H.  401.  *  Hartshorne  v.  Agricalt.  Ids.  Co.,  &0 

*  50  Conn.  420  ;  51  lb.  504.    Set)  also    N.  J.  L.  427. 

Sujrder  v.  Fireman's  Fund  Ins.  Co.,  78  >  Phoenix  Ins.  Co.  u.  Taoker,  92  III. 

Iowa,  146.  64. 

*  Moore  t*.  Phoenix  Ins.  Co.,  7  Bast.  ^  Amer.  Ins.  Co.  v,  Padfield,  7S  111- 
R.  202  (N.  H.)  ;  Richards  v,  Contiueu.  167. 

lus.  Co.,  83  Mich.  508. 
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the  key,  though  he  had  moved  into  another  house  where  he  took 
his  meals,  is  not  an  occupancy.* 

Where  a  tenant  moves  out,  and  it  is  contemplated  to  let  to  an- 
other, it  has  been  held  that,  if  the  house  be  vacant  for  a  few  days 
between  whiles  it  is  unoccupied  within  the  clause.'  Furnishing  a 
house  for  an  expected  tenant  does  not  create  an  occupancy.'  Though 
in  other  Courts  the  insured  has  been  allowed  a  '^  reasonable  time" 
to  prepare  for  a  new  tenant.^  And  this  has  a  fortiori  been  held 
when  the  words  "  and  so  remain"  were  in  the  clause.* 

In  Mississippi,  where  the  insurance  was  of  a  family  residence 
occupied  by  a  tenant,  and  a  vacancy  followed,  it  was  held  that  an 
occupation  by  a  tenant  without  the  insured's  knowledge,  as  a  tavern, 
was  a  vacancy  within  the  clause.^  Where  the  policy  was  to  be  for- 
feited if  the  barn  "  whether  intended  for  occupancy  by  owner  or 
tenant  be  or  become  vacant  or  unoccupied,  and  so  remain  for  ten 
days,"  it  was  held  that  the  clause  meant  to  give  the  same  effect  to 
a  vacancy  by  the  tenant  as  by  the  owner.^ 

In  a  policy  on  a  summer  hotel  it  was  ^^  warranted  a  family  to  live 
in  said  hpuse  through  the  year,"  and  it  was  held  not  to  be  fulfilled 
by  two  workmen  keeping  their  trunks  and  sleeping  there,  but  who 
worked  and  took  their  meals  elsewhere.'  Where  a  school-house  was 
left  unoccupied  for  several  months  during  the  summer  holidays,  it 
was  held  '*  vacant  and  unoccupied."* 

661.  A  policy  on  a  ship  "  while  lying  at  anchor,"  with  a  forfeiture 
clause  on  a  vacancy  of  '*  the  premises,"  was  held  forfeited  when  the 
ship  was  hauled  upon  the  beach  some  distance  above  high  water,  with 
her  furniture  removed,  and  fastened  by  an  anchor  and  iron  rails.^* 

>  Corrigan  v.  Conn.  F.  Ins.  Co.,  122        '  j^g.  Cq.  ^^  Garland,  108  111.  220. 
Mass.  298.  6  West.   Assar.    Co.   v.   MoPike,  62 

>  2Etna  Ins.  Co.  v,  Meyers,  63  Ind.    Miss.  740. 

238 ;  Ridge  v,  Scot.  Commer.  Ins.  Co.,  ?  England  v.   Westchester  F.    lus. 

9  Lea  (Tenn.),  507.  Co.,  81  Wis.  583. 

»  See  Barry  v,  Prescott  Ins.  Co.,  35  •  Poor   v,   Humboldt   Ins.   Co.,   125 

Han.  (N.  Y.)  601 ;  Litch  v,  N.  Brit.  &  Mass.  274.     Bat  see  contra  in  Poor.  r. 

Mercant.  Ins.  Co.,  136  Mass.  491.     See  Hadson  Ins.  Co.,  2  Fed.   R.  432  (D. 

also  Doad  i;.  Cit.  Ins.  Co.,  141  Pa.  St.  N.  H.). 

47.  >  Amer.  Ins.  Co.  v.  Foster,  92   111. 

*  See  Phcenix  Ins.  Co.  r.  Zaoker,  9  334. 

Ins.  L.  J.  193  (111.)  ;  Schackelton  t\  ^  Reid  v.  Lancaster  F.  Ins.  Co.,  90 

Suu  P.  Office,  65  Mich.  288 ;  Eddy  v.  N.  Y.  382. 
Uawkeye  Ins.  Co.,  70  Iowa,  472. 
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662.  A  policy  on  boilers  and  mackinery  ^^  used  in  the  business  of 
manufacturing  leather  and  morocco"  in  a  designated  building,  with 
a  proviso  that  if  the  ^'  premises  shall  become  vacant  or  unoccupied," 
it  shall  be  forfeited,  was  held  forfeited  on  a  vacancy  of  the  manu- 
factory, because  the  only  premises  named  was  the  building,  and  it 
meant  where  the  machinery  was.*  But  where  the  policy  was  on  the 
machinery  ^^  used  in  the  business  of  manufacturing  leather  and 
morocco"  in  a  certain  building,  with  a  clause  that  *' if  a  building 
covered  by  this  policy  shall  become  vacant  or  unoccupied,  or  if  a 
mill  or  manufactory  shall  stand  idle,"  there  shrill  be  a  forfeiture,  and 
the  building  in  which  the  machinery  was  had  stood  idle,  it  was  held 
that  the  machinery  was  neither  a  mill,  nor  manufactory,  nor  a  building, 
but  personalty,  and  therefore  the  case  was  distinguished  from  the 
one  just  preceding  it,  and  the  insurer  was  held  liable.*  In  Alkan 
V.  N.  H.  Ins.- Co.,*  there  was  a  policy  on  a  distillery  with  a  vacancy 
clause,  and  a  ''  carpenter's  risk  granted  during  the  term  of  this 
policy  •  .  .  upon  the  express  condition  that  the  property  shall  not 
be  operated  as  a  distillery  during  the  term  of  this  insurance,  it  being 
intended  by  this  policy  to  cover  a  carpenter's  risk  only.]^  After 
the  carpenter's  work  had  been  finished  there  was  a  loss,  while  the 
distillery  was  still  idle,  and  it  was  held  that  the  word  "  on/y"  meant 
the  excluding  the  extraordinary  risk  of  running  the  distillery  at  the 
same  time  as  the  carpenter's  work  ;  that  the  policy  was  intended  to 
cover  the  distillery  ;  and  that  the  insurer  could  not  set  up  the  va- 
cancy clause.  On  an  insurance  on  a  building  described  as^^  occu- 
pied as  a  pork  and  rendering  house,"  which  being  vacant  at  the  time, 
"  permission  granted  to  have  the  within  insured  property  remain 
vacant  pending  change  of  tenants,"  it  was  held  on  a  loss  before  the 
house  was  tenanted,  though  due  diligence  had  been  used  to  get  one, 
that  the  insured  could  recover.* 

663.  In  a  policy  on  a  manufactory  the  provisions  against  vacancy 
or  disuse  would  no  doubt  be  held  to  refer  to  the  kind  of  use  the 
building  was  intended  for,  at  least  at  the' time  the  policy  was  issued; 
and  an  occupation  of  the  property  for  storage  of  the  plant  or  ma- 

1  Halpin  v,  JEtna  F.  Ins.  Co.,  120        »  53  Wis.  136. 
N.  Y.  70.  *  J07  V,  Pa.  Ins.  Co.,  35  Mo.  Ap.  165. 

>  Halpin  r.  Ins.  Co.  of  N.  A.,  120 
N.  Y.  73. 
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chinery,*  or  by  an  agent  as  caretaker,*  would  be  a  violation  of  the 
proviBion ;  though  Courts  are  somewhat  liberal  in  their  construction 
as  to  what  will  constitute  a  continuance  of  the  same  kind  of  use.' 
The  insurance  of  a  church  by  an  individual  must  be  construed  with 
reference  to  the  subject-matter  and  surrounding  circumstances.^ 

To  constitute  occupation  or  use,  the  employment  of  tthe  building 
must  be  used  for  some  practical  purpose.*  In  Massachusetts,  it  was 
held  net  sufficient  to  constitute  occupancy  that  the  tools  in  a  trip- 
hammer shop  remain  in  the  shop,  and  that  a  man  went  through  the 
shop  almost  every  day  to  look  about  to  see  that  everything  was  right ; 
and  when  it  had  remained  without  any  practical  use  for  thirty  days 
(the  period  of  the  clause),  it  was  held  '*  an  unoccupied  building" 
within  the  meaning  of  the  policy,  and  that  the  policy  was  void.* 
But  an  elevator  was  held  not  to  be  vacant  when  the  insured's  papers 
were  left  there,  and  men  were  about  all  the  time,  though  there  was 
no  work  going  on  and  the  steam  was  not  up.' 

664.  To  the  general  rule  as  to  vacancy,  however,  there  has  been 
held  to  exist  the  exception  that  a  necessary  absence  from  a  store  or 
shop  will  not  avoid  under  the  clause  ''  vacant  and  unoccupied."^ 
Nor  will  a  cessation  of  work  in  a  mill  resulting  from  usual  causes.* 
For  example,  a  temporary  closing  of  a  factory  for  repairs,  with  a 
watchman  in  charge,  will  not  forfeit  under  the  provision  against 
disuse,  etc.*®  Where  a  provision  existed  against  cessation  of  work, 
and  another  permitting  a  temporary  suspension  for  repairs,  it  was 
held  that  the  two  should  be  construed  together,  and  that  it  was 
intended  to  allow  the  insured  to  suspend  part  or  the  whole  of  the 
work  for  repairs.**    It  has  also  been  held  that  a  cessation  of  work 

>  Hal  pin  v,  Phcenix  Ins.  Co.,  118  N.  *  O'Brien  r.  Commer.  F.  Ins.  Co.,  6 

Y.  165.  J.  &  S.  (N.  Y.)  517. 

«  Halpin  ».  Phoenix  Ins.  Co.,  118  N.  •  Whitney  v.  Black  River  Ins.  Co., 

Y.  165.  72  N.  Y.  117;  Albion  Lead  Works  v. 

*  Lebanon  Mat.  Ins.  Co.  v.  £rb,  112  Williamsburg,  Etc.,  Ins.  Co.,  2  Fed.  R. 
Pa.  St.  149.  479  (D.  Mass.). 

*  Caraher  v.  Rojal  Ins.  Co.,  63  Hun.  w  Amer.  F.  Ins.  Co.  v.  Brighton  Cot- 
(N.  Y.)  82.  ton  Mfg.  Co.,   125  111.   131;  Brighton 

•  Halpin  v,  iEtna  F.  Ins.  Co.,  120  N.  Mfg.  C-o.  t*.  Reading  F.  Ins.  Co.,  33  Fed. 
Y.  70.  R.  232  (N.  D.  III.). 

•  Keith  V,  Quinoy  Mat.  F.  Ins.  Co.,  10  "  Amer.  F.  Ins.  Co.  i'.  Brighton  Cot- 
Allen  (Mass.),  228.  ton  Mfg.  Co.,  125  III.  131. 

'  Williams  v.  N.  Qerman  Ins.  Co., 
24  Fed.  R.  625  (S.  D.  Iowa). 
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for  incapacity  to  procure  the  necessary  material  to  work,*  or  tbe 
very  high  price  of  such,'  was  not  a  stoppage  of  "  operation."  And 
the  fact  of  mills  shutting  down  temporarily  in  that  part  of  country 
for  want  of  material  was  admitted  as  evidence  to  show  a  custom  that 
it  was  a  factor  in  the  business,  or  an  accident.'  Sometimes  tbe 
proviso  as  to  forfeiture  is  not  for  vacancy  simply,  but  for  vacancy 
or  change  "  within  the  control  of  the  insured." 

665.  In  N.  Amer.  F.  Ins.  Co.  r.  Zaenger,*  a  clause  to  the  effeck 
that  should  '*  the  house  become  vacant  and  unoccupied,"  or  ^'  the 
risk  increased  by  any  other  means  within  the  control  of  the  assured," 
etc.,  was  held  to  mean  a  vacancy  within  the  control  of  the  assured, 
and  that  if  there  was  a  vacancy  the  insured  must  show,  to  recover, 
that  the  vacancy  was  beyond  his  control.*    In  Atlan.  Ins.  Co.  r. 
Manning,*  the  clause  was  that  if  the  property  should  be  "  vacant  or 
unoccupied,  or  the  risk  be  increased  by  the  erection  or  occupation 
of  neighboring  buildings,  or  by  any  means  whatever  within  the 
control  of  the  insured,"  and  a  recovery  was  held  to  lie  where  the 
vacancy  was  not  caused  by  the  agency  of  the  insured,  as  where  the 
agent  left,  but  did  not  deliver  up  possession.     And  a  '^  change 
within  the  control  of  the  insured*'  was  held  to  mean  a  change  by  the 
active  agency  of  the  insured,  and  not  a  disuse  by  the  insured  or  his 
tenant.^ 

666.  Section  2d  of  the  Act  of  1867  (New  Hampshire)'  provided 
that  "  no  policy  of  insurance  shall  be  avoided  by  reason  of  any  dqIs- 
take  or  misrepresentation,  unless  it  appears  to  have  been  inten- 
tionally and  fraudulently  made  ;  but  the  party  insuring  in  any  action 
brought  against  them  on  such  policy  may  show  the  facts,  and  the 
jury  shall  reduce  the  amount  for  which  such  party  would  otherwise 
be  liable  as  much  in  proportion  as  the  premium  ought  to  have  been 
increased  if  no  mistake  or  misrepresentation  had  occurred."  This 
was  a  re-enactment  of  the  sixth  section  of  the  Act  of  1855,  c.  16ti2, 

>  Araer.  P.  Ins.  Co.  v.  Brighton  Cot-  *  63  III.  464. 

ton  Mfg.   Co.,   125    III.    131;    Citj   v.  »  N.  Amer.  F.  Ins.  Co.  i;.  Zaenger,  63 

Planing.  Etc.,  Co.  v.  Merch.,  Mfrs.  &  III.  464. 

Cit.  Mut.  F.  Ins.  Co.,  72  Mich.  654.  «  3  Colo.  224. 

2  Brighton  Mfg.  Co.  V.Reading  F. Ins.  ^  Ga.  Home  Ins.  Co.  r.  KiDni«r/^ 

Co.,  33  Fed.  R.  232  (N.  D.  III.).  Grat.  (Va.)  88. 

8  City  Planing,  Etc.,  Co.  r.  Mereh.,  •  Gen.  Stat.,  c.  167. 
Mfrs.  &  Cit.  Mut.  F.  Ins.  Co.,  72  Mich. 
654. 
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that  ^^  no  policy  issued  by  any  insurance  company  upon  any  appli- 
cation taken  by  any  such  agent  shall  be  void  by  reason  of  any  error, 
mistake,  or  misapprehension,  unless  it  shall  appear  to  have  been 
intentionally  and  fraudulently  made  ;  but  said  company  may,  in  any 
action  brought  against  them  on  said  policy,  file  in  offset  any  claim 
for  damage  which  they  shall  have  actually  suffered  thereby."  It 
was  held,  where  a  policy  provided  for  a  forfeiture  if  the  premises 
should  be  vacant  without  notice  to  Mie  company,  etc.,  and  a  tenant 
who  had  occupied  the  insured  building  left  without  the  knowledge 
of  the  insured,  that  the  insured's  failure  to  give  notice  was  not  a 
mistake  within  the  statute.^ 

Where  the  stipulation  is  against  a  vacancy  for  a  certain  period, 
it  probably  must  be  continuous  during  the  whole  period.*  Where 
the  policy  is  on  different  items  of  property,  with  a  fixed  sum  as  to 
each,  it  has  been  decided  that  the  contract  is  indivisible,  and  that  a 
breach  as  to  one  will  avoid  the  whole  policy.*  But  the  contrary 
has  also  been  held.^ 

667.  Where  the  policy  provides  for  a  notice  on  a  vacancy  the 
question  arises,  how  soon  must  the  insurer  be  notified?  It  has  been 
held,  where  the  insured  lives  in  a  distant  place  from  the  insurer, 
that  three  days  was  not  unreasonable.^  But  several  w^eks  is  inex- 
cusable neglect.^  Where  it  is  stipulated  that  a  vacancy,  etc.,  shall 
avoid  unless  notice  be  sent  and  a  permit  endorsed,  a  general  agent 
would  be  authorized  to  receive  the  notice  and  allow  the  permit 
unless  some  special  officer  of  the  insurer  is  designated.^  And  local 
agents,  supplied  with  blank  forms  to  fill  up,  and  allowed  to  coun- 
tersign and  deliver  policies,  have  been  held  entitled  to  allow  a 
vacancy .•  But  in  Harrison  v.  City  F.  Ins.  Co.,*  a  policy  which 
was  issued  upon  a  dwelling-house  occupied  by  tenants,  which  con- 


^  Sleeper  v,  N.  II.  F.  Ins.  Co.,  5  Ids. 
L.  J.  538  (N.  H.),  overruling  Chamber- 
lain ».  N.  H.  P.  Ins.  Co.,  55  N.  H.  249. 

*  Hopkins  Mfg.  Co.  v.  Aarora  F.  & 
M.  Ins.  Co.,  48  Mich.  148. 

*  Hartshorue  v,  Agricult.  Ins.  Co.,  50 
N.  J.  L.  427. 

*  Conn.  F.  Ins.  Co.  v,  Tilley,  88  Va. 
1024. 

*  Can.  Landed  Credit  Co.  r.  Can. 
Agricult.  Ins.  Co.,  17  U.  C.  Ch.  418. 


See  State  t-.  Tuttgerding,  5  Ball.  (Oh.) 
4d4. 

«  Alston  V.  Old  North  State  Ins.  Co., 
80  N.  C.  326. 

^  Continen.  Ins.  Co.  v,  Ruckman,  127 
111.  364  ;  Wheeler  p.  Watertown  F.  Ins. 
Co.,  10  Ins.  L.  J.  354  (Mass.). 

I  Continen.  Ins.  Co.  i;.  Ruckman,  127 
111.  364. 

•  9  Allen  (Mass.),  231. 
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tained  a  provision  that  the  policy  shall  be  ^^  void  when  the  occupant 
personally  vacates  the  premises,  unless  immediate  notice  be  given 
to  this  company  and  additional  premium  paid,"  was  held  to  be 
forfeited  on  a  vacancy  when  notice  was  only  given  to  an  agent  of 
the  company,  whose  authority  was  limited  ^^  to  take  applications 
and  countersign  policies,  to  collect  and  receive  cash  for  premiamB, 
and  to  issue  a  binder  on  special  hazards  for  ten  days,"  and  no  addi- 
tional premium  was  paid ;  and  it  was  considered  immaterial  thatthe 
insured  did  not  know  the  extent  of  the  agent's  authority.*  Notice 
to  a  former  agent,  who  had  issued  the  original  policy,  could  not  be 
regarded  as  binding  on  a  renewed  policy  after  the  change  of 
agency,  as  it  is  substantially  a  new  contract.'  The  indorsement  as 
to  vacancy  may  be  made  after  it  has  occurred.*  In  Wakefield  v. 
Orient  Ins.  Co.,*  the  policy  was  to  be  avoided  on  a  vacancy,  unless 
^^  immediate  notice  to  the  company  and  indorsement  made  on  the 
policy,"  and  the  company  had  reserved  by  another  clause  the  right 
to  cancel  its  option,  and  it  was  held  that  the  first  clause  meant 
indorsement  of  the  fact  of  notice  from  the  insured,  but  not  of  the 
insurer's  consent  to  the  vacancy,  for  the  company  having  the  right 
to  cancel  should  notify  the  insured  on  the  receipt  of  the  notice  from 
the  latter  if  it  desired  to  do  so.  Where  the  policy  required  notice 
to  be  given  of  particulars  when  the  property  is  vacated  it  is  not 
sufficient  if  it  does  not  state  the  removal  of  goods  when  removed.' 
668.  What  constitutes  a  vacancy,  etc.,  is  for  the  jury  under  suit- 
able  instructions  from  the  Court.*  And  what  is  a  reasonable  time 
for  the  insurer  in  which  to  notify  the  insured  of  the  vacancy  is  also 
for  the  jury.^ 


^  Harrison    v.   City  F.    Ins.    Co.,  9 
AUen  (Mass.),  231. 

*  Hart.  F.  Ins.  Co.  v.  Walsh,  54  III. 
164. 

•  Wheeler  w.  Watertown  F.  Ins.  Co., 
10  Ins.  L.  J.  354  (Mass.). 

*  50  Wis.  532. 

s  Hill  V,  Eqait.  Mat.  F.  Ins.  Co.,  58 
N.  H.  82. 

•  Phcenix  Ins.  Co.  r.  Tucker,  92  111. 
64  ;  West  Assur.  Co^  i;.  Mason,  5  Brad. 
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(111.)  141  ;  Ring  v.  Phoenix  Assur.  Co., 
145  Mass.  426 ;  Carr  v.  Roger  Williams 
Ins.  Co.,  60  N.  H.  513  ;  Vanderhoef  t. 
Agricultaral  Ins.  Co.,  46  Hnn.  (N.  Y.) 
328  ;  Woodruff  v.  Imperial  F.  Ins.  Co., 
83  N.  Y.  133;  Chandler  v.  Comineroe 
F.  Ins.  Co.,  88  Pa.  St.  223.  But  see 
Hartshorne  v.  Agrioalt.  Ins.  Co.,  50  N. 
J.  L.  427. 

'  State  V.  Tattgerding,  5  Ball.  (Oh.) 
464. 
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BflTect  of  misrepreseDtation  or  oon- 
cealmeDt  as  to.  title   •        .        • 

The  insured,  as  a  general  rale, 
need  not  disclose  the  exact  na- 
ture of  his  interest  unless  re- 
quested     .         .         .         •        . 

Distinction  as  to  the  effect  of  con- 
cealment in  reference  to  a  mutual 
and  stock  company    . 

Questions  as  to  title  must  he  accu- 
rately answered 

Effect  of  a  warranty  of  title,  etc.   • 

The  statutes  of  Maine,  New  Hamp- 
shire, and  Georgia,  as  to  war- 
ranties of  title   •        . 

Stipulation  for  a  disclosure  of  ma- 
terial facts         .... 

Effect  of  inexact  answers       • 

Stipulation  for  the  disclosure  of 
incumhrances    .... 

What  are  considered  as  incum- 
brances       

Charge,  lien,  annuity,  dower 

Lease    

Vendor's  lien,  etc. 

Judgment      

Mortgage 

Lien  and  sale  for  tax^ 

Distinction  between  voluntary  and 
inyoluutary  incumbrances 

The  above  condition  when  the  in- 
surance is  on  a  chattel      • 

Effect  of  incumbrances  in  the 
future  ;  as  between  the  applica- 
tion  and  issue  of  the  policy 

Clause  providing  for  a  forfeiture,  if 
the  interest  be  described  other- 
wise than  it  really  is,  etc. 
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Requirement  to  state  others  who 
are  interested    .... 

The  requirement  to  give  a  true  ex- 
position of  all  the  facts  and  cir- 
cumstances in  regard  to  the 
condition,  situation,  value,  etc., 
of  the  interest  insured,  etc. 

Various  requirements  to  state  par- 
ticularly the  interest  when  less 
than  the  sole  ownership,  or  not 
a  fee  simple,  etc.         • 

Meaning  of  such  phrases 

They  usually  are  held  to  refer  to  the 

^  character  of  the  title,  not  to  the 
matter  of  liens  or  incumbrances  686 

Title  in  fee  simple         .        .         .686 

Perfect  title,  absolute  title    .         .  687 

Sole  and  unqualified  title,  sole 
title,  etc.  ..... 

Partners 

Sole  and  unconditional  title  . 

Construction  of  the  answers  by 
the  insured,  "owner,"  **miue,'* 
"his,"  "belonging"  to  him 

"  Belonging  to"    .... 

"Owner" 

Equitable  titles,  lessees,  mort- 
gagees ;  rule  in  Illinois 

Kentucky  statute  .... 

Surviving  husband  in  possession 
of  the  community  of  himself  and 
deceased  wife     .... 

Effect  of  locating  a  railway  through 
"  owned"  premises    • 

"Owner,"  when  a  title  by  pre- 
scription   .         .         •         .        • 

"  Owner"  of  buildings  in  a  United 
States  Army  Post       •        • 
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Contractu al  seller  of  cliattela, 
pledgee      .....  691 

Entire,  ancondltional|  and  sole 
owner,  etc.  ....  692 

Partners 694 

**Mine,"  "theirs,"  "his,"  .   695-698 

Title  "by  deed,"  or  "warranty 
deed,"  etc 699 

No  implication  that  there  are  seve- 
ral owners,  where  the  name  of  a 
company  is  given       .         .         .  700 

Stipulations  that  the  interest  and 


SEcnoy. 
incambrances  be  expressed  when 
less  than  a  fee   .         .         .        .700 

Meaning  of  the  interest  of  a  mort- 
gagee, etc.  .         .         .        .  700 

Insured's  title,  as  described,  need 
only  be  reasonably  good    .        .  701 

Stipulation  as  to  the  disclosure  of 
goods  held  in  trust,  or  on  com- 
mission, and  the  like         .        .  702 

Clauses  construed ;  divisible  cou- 
tracts 702 

Notice  of  incumbrances         .        .  703 


669.  It  is  presumed  that  a  material  misrepresentation  as  to  title, 
incumbrances,  etc.,  will  avoid,  as  in  other  cases.^  And  that  a  ma- 
terial concealment  would  have  the  same  effect.'  Though  the 
objection  as  to  this  last  proposition  is  th^  extreme  difficulty  of  lay- 
ing down  any  fixed  rule  as  a  guide  as  to  what  may  be  material, 
besides  which  the  insurer  can  readily  ask  concerning  the  title.' 
However  this  may  be,  the  insured  is  not  obliged,  as  a  general  rule, 
to  disclose  the  precise  nature  of  his  title  unless  requested.*  So 
where  one  is  insured  as  mortgagor,  it  has  been  held  that  he  need  not 
disclose  the  fact  that  the  insurance  was  for  the  benefit  of  the  mort- 
gagee.' In  a  policy  to  the  mortgagee  a  failure  to  disclose  a  con- 
tract between  him  and  the  mortgagor  that  the  fund  should  be 
applied  to  the  debt,  which  would  take  away  the  insurer's  right  to 
subrogation,  was  held  not  material.*  Nor  need  the  amount  of  the 
mortgage  debt  be  disclosed  unless  asked.^  In  Columbia  Ins.  Co.  9. 
Cooper,*  where  the  owner  of  the  factory  and  of  a  greater  portion 
of  the  machinery  to  an  amount  exceeding  the  insurance  subsequently, 


^  Adema  v,  Lafayette  Ins.  Co.,  36 
La.  An.  660. 

'  Columbian  Ins.  Co.  v.  Lawrence, 
2  Pet.  25  ;  10  lb.  507. 

*  Morrison  v.  Tenn.  M.  k  F.  Ins.  Co., 
18  Mo.  262. 

^  Bockford  Ins.  Co.  v.  Nelson,  65  111. 
415  ;  Mut.  F.  Ins.  Co.  v,  Deale,  18  Md. 
26  ;  Castner  v.  Farmers'  Mut.  F.  Ins. 
Co.,  46  Mich.  15  ;  Gaest  v.  N.  H.  F.  Ins. 
Co.,  66  Mich.  98 ;  Morrison  v,  Tenn.  M. 
&  F.  Ins.  Co.,  18  Mo.  262 ;  Sussex  Co. 
Mut.  Ins.  Co,  V.  Woodruff,  26  N.  J.  L. 
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541  ;  Feet  v.  Dakota  F.  &  M.  Ins.  Co., 
20  Ins.  L.  J.  253  (S.  Dak.) ;  Wythe- 
ville  Ins.  Co.  v.  Stultz,  87  Va.  629; 
Reddick  v.  Sangeen  Mut.  F.  Ids.  Co.,  15 
Ont.  Ap.  363. 

•  Reesor  v.  Provincial  Ins.  Co.,  33 
U.  C.  Q.  B.  367. 

•  Kernochan  v,  N.  Y.  Bowerj  F.  Int. 
Co.,  17  N.  Y.  428. 

V  Ogden  r.  Montreal  Ins.  Co.,  3  U. 
C.  C.  P.  497. 

•  50  Pa.  St.  331. 


CHAP.  IV.]  TITLE   AND   INCUMBRANCBS.  [67  L 

before  the  loss,  bought  in  the  other  portion  on  a  seizure  under  a 
landlord's  warrant,  it  was  held  that  he  was  not  guilty  of  fraud  in 
not  describing  the  other  title  in  the  application. 

Where  no  question  is  asked  the  insured  is  under  no  obligation  to 
disclose  a  lease.^  Nor  need  the  insured,  unless  asked,  state  the 
incumbrances  on  the  property.'  Nor  need  he,  when  asked  to  state 
incumbrances,  state  their  amount.'  In  Rex  t;.  Ins.  Gos.,^  the  fact 
that  the  property  was  under  execution  at  the  time  the  policy  was 
executed,  was  held  not  material  unless  there  was  an  improper  con- 
cealment. Though  where  the  insured  was  the  mortgagee,  it  was 
held  that  the  failure  to  disclose  incumbrances  prior  to  his  own  was 
material.^ 

670.  In  some  Courts  a  distinction  has  been  taken  between  con- 
cealment as  to  title,  where  the  insured  is  insured  in  a  mutual  com- 
pany and  has  a  lien  on  the  property,  and  where  the  insurer  is  a 
stock  company  ;  and  some  Courts  have  held  where  the  insurer  has 
a  lien  that  the  failure  to  state  accurately  the  title  will  avoid.' 

671.  There  is  no  doubt,  however,  that  questions  as  to  the  title 
must  be  accurately  answered.^     And  a  denial  of  an  incumbrance  in 

'  Fletcher  r.  Commer.  Iqb.  Co.,  IS  Hambarg-Bremen  F.  Ins.  Co.,  133  N. 

Pick.  (Mags.)  419.  Y.  394. 

s  Coijtinen.  Ins.  Co.  v.  Munns,  120  •  Smith  v.  Ins.  Co.,  17 Pa.  St.  253. 
Ind.  30  ;  Buck  i\  Phoenix  Ins.  Co.,  76  ^  Pinkham  v,  Monmouth  Mat.  F.  Ins. 
Me.  586  ;  O'Brien  v.  Oh.  Ins.  Co.,  52  Co.,  40  Me.  587;  Merrill  v.  Farmers*  & 
Mich.  131  ;  Guest  tr.  N.  H.  F.  Ins.  Co.,  Mechan.  Mnt.  F.  Ins.  Co.,  48  lb.  285 ; 
66  Mich.  98 ;  Morrison  v,  Tenn.  M.  k  Mut.  F.  Ins.  Co.  i;.  Seale,  18  Md.  26. 
F.  Ins.  Co.,  18  Mo.  262;  Elliott  v.  See  also  Klein  t.  Un.  F.  Ins.  Co.,3  0nt. 
Agricult.  Ins.  Co.,  3  Atlan.  R.  171  (N.  R.  p.  258.  £x  parte  Hill,  2  Cham. 
J.)  ;  Delahay  v.  Memphis  Ins.  Co.,  8  R.  (U.  C.)  348.  And  see  also  Pack- 
Hum.  (Tenn.)  684 ;  West  Rockingham  ard  v.  Agawam  Mut.  F.  Ins.  Co.,  2 
Mnt.  V,  Ins.  Co.  v.  Sheets,  26  Grat.  Graj  (Mass.),  334;  Bowditch  v.  Mut. 
(Va.)  854  ;  Columbian  Ins.  Co.  v.  Law-  F.  Ins.  Co.,  v,  Winslow,  3  lb.  415. 
rence,  2  Pet.  25 ;  10  lb.  507  ;  Perkins  ^  Brown  v,  Commer.  F.  Ins.  Co.,  86 
V.  Equitable  Ins.  Co.,  4  Allen  (N.  B.),  Ala.  189;  McCormick  v.  Orient  Ins. 
562;  Laidlaw  v.  Liv.  k  Lond.  k  Globe  Co.,  86  Cal.  260;  Ben  Franklin  Ins. 
Ins.  Co.,  13  U.  C.  Ch.  377;  Klein  v,  Co.  w.  Weary,  4 Brad,  (ill.)  74;  Collins 
Un.  F.  Ins.  Co.,  30nt.  R.234  ;  Samov.  v.  St.  Paul  F.  &  M.  Ins.  Co.,  44  Minn. 
Gore  Dist.  Mut.  F.  Ins.  Co.,  1  Out.  Ap.  440;  MuUin  v.  Vt.  Mnt.  F.  Ins.  Co., 
545;  Stillman  t^.  Agricult.  Ins.  Co.,  16  54  Vt.  223;  Mackay  v.  Glasgow  & 
Ont.  R.  145.  Lond.  Ins.  Co.,  4  L.  R.  Sup.  Ct.  (Mont.) 

*  Hosford  t\  Germania  F.  Ins.  Co.,  124 ;    Marshall  t*.  Columbian  Mnt.  F. 
127  U.  S.  399.  Ins.  Co.,  27  N.  H.  157. 

*  2  Phila.   357.     See  also  Weed  v. 
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a  written  application  avoids,  even  where  the  company  is  foreign 
and  cannot  have  a  lien.^  As  the  insurer  is  entitled  to  relj  on  the 
statements  of  the  applicant,  the  insurer  will  not  be  charged  with 
knowledge  of  the  land  records  where  the  applicant's  title  might 
have  been  inspected.*  Where  answers  as  to  incuiiibrances  are  war- 
ranted they  must  be  true  irrespective  of  materiality  or  design.*  And 
a  warranty  of  title,  like  others,  is  analogous  to  a  condition  precedent.' 
In  Maine,  by  the  Act  of  1862,  c.  116,  re-enacted  in  1871,  c.  49, 
sec.  19,  it  is  provided  that  no  misrepresentation  as  to  title  or  in- 
terest shall  render  the  policy  void  unless  material  and  fraudulent.*   I» 

_  ■ 

New  Hampshire,  under  the  General  Statutes,  c.l57,  sec.  2,  the  mis- 
statement of  title  must  be  fraudulent  to  avoid.*  In  Georgia,  by  the 
Code,  the  misstatement  as  to  title  must  be  material  to  avoid.' 

672.  When  the  policy  stipulates  for  a  statement  of  material  fa^^te 
or  information  material  to  the  risk,  it  has  been  held  that  such   Btip* 

1  Davenport  v.   New   Eng.  Mut.  F.  Mut.  Ins.  Co.,  22  U.  C.  Q.  3-     ^^*' 

Ina.  Co.,  6  Cush.  (Mass.)  340.  Beddick  r.  Saugeen  Mat.  F.  In^*    ^' 

«  Mut.  F.  Ins.  Co.  V.  Deale,  18  Md.  14  0nt.  R.506;  Wilby ».  Standa*-^  '"'' 

26.  Co.,  3  lb.  115  ;    McLead  v.  Cii^-     ^*' 

»  Continen.  Ins.  Co.  v.  Vanlue,  126  Co.,  3  R.  &  C.  (N.  S.)  156.     3^^ 

lud.  410;  Garver  r.  Ins.  Co.,  69  Iowa,  Battles  v,  York  Co.  Mat.  F.  Itid- 

202 ;  Waller  v.  North.  Assur.  Co.,  64  41  Me.  208 ;  Gould  v.  York  C»-    ^"^' 

Iowa,  101 ;  Security  Ins.  Co.  v.  Bronger,  Ins.  Co.,  47  Me.  403. 

6  Bush  (Ky.),  148;  Beck  v.  Hibernia  *  Ind.    Ins.  Co.  v.    Brehm,  SB    ^^' 

Ins.  Co.,  44  Md.  95  ;    Wilbur  v.  Bow-  578 ;    Grigsbj  r.  German  Ins.  O^'* 

ditch  Mut.  Ins.  Co.,  10  Cush.  (Mass.)  Mo.  Ap.  276 ;  Weed  r.  Loud.  &  L&x><'^^  '' 

446 ;  Bowditoh  Mut.  F.  Ins.  Co.  v.  Wins-  F.  Ins.  Co.,  116  N.  Y.  106  ;  Carp*****^' 

low,  3  Gray  (Mass.),  415  ;    Towne  v.  v.  German-Araer.  Ids.  Co.,  52HaX>'* 

Fitchburg  Mut.  F.  Ins.  Co.,  7  Allen  Y.)  249.     But  see   Hoose  p.  Fre»^// 

(Mass.),  51 ;  LoBhner  v.  Home  Mat.  Ins.  Ins.  Co.,  84  Mioh.  309. 

Co.,  17  Mo.  247  ;  Mers  v,  Franklin  Ins.  '  See  Emery  v.  Piscataqua  P-  ^  k. 

Co.,  68  Mo.  127  ;  Mount  Leonard  Mill  Co.  Ins.  Co.,  52  Me.  322  ;    Fox  o.  .PhcoD^* 

V.  Liv.  &  Lond.  &  Globe  Ins.  Co.,  25  Mo.  F.  Ins.  Co.,  52    lb.  333  ;   Bellatty  ^^^ 

A  p.  259 ;  Patten  r.  Merch.  &  Farmers*  Tliomaston  M.  &  F.  Ins.  Co.,  61  lb.  4i^  * 

Mut.  F.  Ins.  Co.,  38  N.  II.  338 ;  Smith  Thayer  v.  Providence  Wash.  Ins.  Co/ 

V.  Empire  Ins.  Co.,  25  Barb.  (N.  Y.)  70  lb.  531;  Sweat  v.  Pisoatequis  Mut! 

497 ;  Pierce  v.  Empire  Ins.  Co.,  62  Barb.  Ins.  Co.,  79  lb.  109  ;  Troth  v.  Woolwioh 

(N.  Y.)  636 ;  Pa.  Ins.  Co.  v.  Gottsmau,  Mut.  F.  Ins.  Co.,  83  Me.  262. 

48  Pa.  St.  151 ;  South.  Mut.  Ins.  Co.  '    •  Tuck  v.  Hartford  F.  Inb.  Co.,  56  K. 

t;.  Yates,  28  Grat.  (Va.)  585 ;   Mullin  H.  326. 

V.  Vt.  Mut.  F.  Ins.  Co.,  54  Vt.  223;  ^  phoenix  Ins.  Co.  v.  Fulton,  80  Ga. 

Sabotta  v.  St.  Paul  F.  &  M.  Ins.  Co.,  224.     See  also  Klein  v.  Un.  F.  Ins.  Co., 

54  Wis.  687 ;  SchumiUch  v,  Amer.  Ins.  3  Ont.  R.  234,  as  to  statutory  oondi- 

Co.,  48  Wis.  26  ;  Muma  v.  Niag.  Dist.  tions  of  Canada  in  respect  of  title. 
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lations  are  not  violated  by  a  failure  to  state  a  judgment  lien.^  But 
it  was  held  that  it  was  at  least  for  the  jury  to  say  whether  the  fail- 
ure to  state  an  undischarged  mortgage  was  not  material,  though  the 
note  secured  by  it,  unknown  to  the  insured,  had  been  voluntarily 
destroyed  by  the  mortgagee.'  But  the  omission  to  state  a  small 
mortgage  which  the  vendor  of  the  insured  was  under  contract  to  pay 
was  considered  not  material.®  The  above  stipulation,  however,  was 
held  not  broken  by  the  omission  to  disclose  the  fact  of  an  execution 
while  the  goods  were  in  possession  of  the  insured.^  Nor  has  the 
failure  to  state  the  fact  of  insolvency  been  considered  material.* 
The  fact  that  an  undescribed  incumbrance  is  paid  off  before  the  loss 
will  not  affect  the  question  of  materiality.*  It  has  been  held  on  the 
issue  of  the  materiality  of  incumbrances  that  the  insurer's  agent 
cannot  be  asked  whether  he  would  not  have  taken  the  risk  had  the 
incumbrance  been  disclosed.^  The  fact  of  materiality  is  for  the 
jury.* 

678.  Where  the  answers  of  the  application  are  not  precise,  and 
the  insurer  issues  a  policy  thereon'  without  further  inquiry,  this 
waives  the  necessity  of  a  more  accurate  answer.  As,  for  example, 
where  he  states  the  fact  of  incumbrances,  but  omits  the  amount  ;* 
or  where  no  answer  is  given  to  the  question  of  incumbrances  at  all  ;'* 
or  where  the  exact  title  is  not  clearly  stated.^'  But  where  the  policy 
stipulates  that  the  title  of  the  insured  must  be  disclosed  when  less 
than  a  fee  or  absolute,  etc.,  the  failure  to  represent  any  title  at  all 
amounts  to  a  declaration  that  the  title  is  a  fee  or  absolute,  etc.'' 

>  City  F.  loB.  Co.  V,  Carragi,  1  Ga.  c.  LoDd.  Mut.  F.  Ins.  Co.,  10  Out.  R. 
660.     See  also  §  711.  236. 

<  Smith  V,  Niag.  F.  Ins.  Co.,  60  Vt.  >  Beraohe  v.  St.  Louia  Mut.  F.  &  M. 

682.  Ins.  Co.,  81  Mo.  555 ;  Jersey  City  Ins. 

>  Anier.  Ins.  Co.  f.  Gilbert,  27  Miuh.  Co.  r.  Carsons,  44  N.  J.  L.  210  ;  43  lb. 
429.  300. 

*  Niag.  F.  Ins.  Co.  v.  Miller,  120  Pa.  ^  Lockwood  v.  Middlesex  Mut.  Assnr. 
St.  504.  Co.,   47   Conn.    553 ;  Sinclair  v.  Can. 

^  City  F.  Ins.  Co.  v.  Carriage,  tnipra.    Mut.  F.  Ins.  Co.,  40  U.  C.  Q.  B.  206. 

*  Crook  V.  Phoenix  Ins.  Co.,  3S  Mo.  ^^  Lasher  t*.  North w.  Nat.  Ins.  Co.,  55 
Ap.  582.  How.  Pr.  (N.  Y.)  324. 

7  Perkins  ».  Equit.  Ins.  Co.,  4  Allen  ^  111.  Mut.  F.  Ins.  Co.  v.  Marseilles 

(N.  B.),  562.  Mfg.  Co.,  6  111.  236;  Waller  v.  North 

*  Phoenix  Ins.  Co.  v,  Fulton,  80  Ga.  Assnr.  Co.,  64  Iowa,  101 ;  Reithmneller 
224;  Bellatty  v.  Thomaston  M.  &  F.  v.  F.  Ass'n,  20  Mo.  Ap.  246;  Mere  ». 
Ins.  Co.,  61  Me.  414  ;  Sweat  v.  Piscata-  Franklin  Ins.  Co.,  68  Mo.  127 ;  Lasher  v, 
quis  Mut.  Ins.  Co.,  79  lb.  109  ;  Goring  St.  Joseph  F.  &  M.  Ins.  Co.,  86  N.Y.  423. 
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Where,  however,  the  application  showed  that  the  insured  had  not  a 
fee  simple,  as  required  by  the  terms  of  the  policy,  which,  however, 
was  issued  thereupon,  the  company  is  supposed  to  have  waived  the 
defect.* 

674.  When  the  policy  requires  the  disclosure  of  incumbrances  on 
the  subject-matter  of  the  insurance,  the  point  arises  what  may  fairly 
come  under  the  denomination  of  incumbrances.  Where  the  insured 
failed  to  disclose  the  existence  of  a  prior  policy  which  provided  for 
a  lien  by  the  company  on  the  premises,  and  neither  that  policy  nor  a 
deposit  note  therefor,  on  which  a  small  assessment  had  been  laid 
but  not  collected,  had  been  surrendered  because  the  policy  had  been 
declared  void  for  an  increase  of  risk,  it  was  held  not  to  be  such  an 
incumbrance  as  would  avoid  the  policy  of  a  second  company,  obtained 
after  the  increase  of  risk  had  taken  place,  but  before  the  avoidance 
had  been  declared.'  A  charge  for  the  maintenance  of  a  relative  on 
a  property  is  an  incumbrance.^  But  where  the  insured  with  his 
wife  held  an  estate  in  consideration  that  the  insured  should  support 
the  grantor,  which  was  not  intended  to  be  a  lien,  It  was  held  not 
an  incumbrance.^  The  charge  of  an  annuity  is  an  incumbrance.* 
As  to  the  question  of  dower,  the  reader  is  referred  to  the  cases  in 
the  note.*  And  qtcere^  whether  in  Pennsylvania  a  mechanic's  lien 
is  an  incumbrance.' 

675.  In  Lockwood  v.  Middlesex  Mut.  Assur.  Co.,®  it  was  stated 
that  a  lease  for  five  years  was  not  an  incumbrance,  though  one  for 
a  long  period,  as  ninety  years,  might  be ;  but  in  this  case  the 
insurer  was  aware  of  the  existence  of  the  lease. 

Where  it  was  stipulated  that  if  the  building  stood  on  leased 
ground  it  must  be  so  stated,  and  the  insured  had  conveyed  the 
ground  on  which  the  building  had  stood  to  the  city  of  Boston, 
reserving  the  right  to  remove  the  buildings  within  a  certain  time,  on 


I  Lamb  v.  Council  Blaffs  Ins.  Ck>.,  70 
Iowa,  238. 

'  Jaokson  v.  Farmers'  Mat.  F.  Ins. 
Co. I  5  Gray  (Mass.),  62. 

*  Roddick  V.  Saageon  Mat.  F.  Ins. 
Co.,  14  Ont.  R.  506. 

*  Mason  v,  Agrionltural  Mot.  Assur. 
Ass'n,  18  U.  C.  C.  P.  19. 

*  Reddiok  v.  Sangeeu  Mat.  F.  Ins. 
Co.,  15  Ont.  Ap.  363. 

624 


•  Secarity  Ins.  Co.  v.  Bronger,  6 
Bush  (Kjr.),  148;  Oh.  Farmers'  Ins. 
Co.  V.  Britton,  31  Oh.  St.  488 ;  Sonth 
Mat.  Ins.  Co.  v,  Kloeber,  31  Grat  (Va.) 
739. 

^  Nassauer  v.  Susquehanna  Mat.  F. 
Ins.  Co.,  109  Pa.  St.  507;  McCawley  r. 
West  Branch  Ins.  Co.,  2  Lui.  Ob». 
(Pa.)  402. 

•  47  Conn.  553. 


CHAP.  IV.]  TITLB   AND   INCUMBRANCES.  [677. 

pain  of  forfeiture,  it  was  held  that  at  the  time  of  the  issue  of  the 
policy  the  ownership  as  to  the  buildings  and  ground  was  entire  and 
had  continued  up  to  the  time  of  forfeiture  or  removal.'  In  Cheek 
V.  Columbia  F.  Ins.  Co.,' the  sentences,  '^Is  the  mill  leased  or 
rented?  If  so,  to  whom  and  how  long?  A.  No,"  were  held  to 
be  intended  to  induce  a  disclosure  of  whether  the  applicant  had 
made  a  lease,  not  whether  he  was  lessee. 

676.  In  Franklin  F.  Ins.  Co.  v.  Vaughan,'  a  purchaser  at  an 
auction  left  the  goods  for  resale,  having  paid  only  a  part  of  the  price, 
and  arranging  that  the  first  proceeds,  up  to  the  full  amount  of  the 
price,  were  to  go  to  the  seller,  and  it  was  held  not  to  be  an  incum- 
brance. A  vendor's  lien  for  the  unpaid  price  has  been  held  not  to 
be  an  incumbrance  contemplated  in  a  policy  of  insurance.^  Though 
by  the  law  of  Quebec  it  seems  it  is ;'  and  in  Pennsylvania,  land  in 
the  hands  of  the  vendee,  with  part  of  the  price  paid,  has  been  held 
incumbered.*  A  bond  for  the  conveyance  of  land  had  been  held 
not  to  be  an  incumbrance  if  the  time  for  payment  has  expired,  and 
the  money  ma/  not  be  paid,  though  there  has  been  a  verbal  waiver 
of  the  time  by  the  obligor.' 

677.  The  word  incumbrance  has  been  held  to  include  the  lien  of 
judgments.^  Though  in  Owen  v.  Farmers'  Joint  Stock  Ins.  Co.,*  it 
was  thought  that  incumbrances  would  only  include  specific  liens  like 
mortgages,  and  not  general  liens  like  judgments.  In  Somerset  Ins. 
Co.  t?.  McAnally,'®  a  judgment  limited  by  consent  to  a  specific  prop- 
erty, other  than  the  insured  property,  is  not  an  incumbrance.  A  judg- 
ment of  record  which  is  paid  is  not  a  lien."  Where  four  judgments 
were  not  satisfied  of  record,  but  on  two  the  sheriif  had  paid  over 
the  money  to  the  judgment  creditors,  and  on  the  others  the  judg- 
ment debtor  had  got  the  creditor's  receipts  acknowledging  satisfac- 

^  Waahington  Millii  Co.  v,  Commer.  ^  Newhall  v,  Un.  Mat.  P.  Ina.  Co.,  52 

F.  Ins.  Co.,  13  Fed.  R.  646  (D.  Mass.).  Me.  180. 

'  4  Ids.  L.  J.  99  (Tenn.).  *  Leonard  v,  Amer.  Ins.  Co.,  97  Ind. 

*  92  U.  S.  516.  299 ;  Bowman  v.  Franklin  F.  Ins.  Co., 

*  Dohn  V.  Farmers'  Joint  Stock  Ins.  40  Md.  620 ;  Brown  v,  Cummw.  Mut. 
Co.,  5  Lans.  (N.  Y.)  275.  Ins.  Co.,  41  Pa.  St.  187. 

»  Chatillon  v.  Can.  Mut.  F.  Ins.  Co.,  »  67  Barb.  (N.  Y.)  518. 

27  U.  C.  C.  P.  450.  »o  46  Pa.  St.  41. 

*  Reynolds  v.  State  Mat.  Ids.  Co.,  2  ^^  Coutinen.  Ins.  Co.  v.  Vanlue,  126 
arant  Cas.  (Pa.)  326.  Ind.  410. 
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tion  of  their  judgment,  it  was  held  that  the  property  could  be  said 
not  to  be  incumbered.* 

It  has  been  held  where  the  description  in  the  policy  includes 
various  tracts  or  adjoining  farms,  but  the  buildings  insured  are  all 
on  one  tract,  that  an  incumbrance  on  the  tracts  without  buildings  is 
immaterial,  because  the  policy  was  on  the  buildings ;  and  therefore 
the  warranty  as  to  incumbrances  was  only  meant  to  apply  to  the 
tract  where  the  insurance  or  buildings  were.*  A  judgment  entered 
against  one  of  several  partners  owning  a  mill  and  the  land  on 
which  it  is  built,  is  not  an  incumbrance  by  the  firm,  as  would  be 
a  false  answer  to  the  question^  is  there  any  incumbrance  ?  where  the 
firm  made  application  and  took  the  policy.' 

078.  The  word  incumbrance  will  also  include  a  mortgage.^  And 
also  a  mortgage  though  unrecorded.*  But  a  mortgage  that  has 
been  paid  in  full,  though  unsatisfied,*  or  which  the  insured  can  in 
equity  extinguish,^  is  not  an  incumbrance  within  the  policy  clause. 
When  the  amount  of  the  incumbrance  which  is  required  is  misstated, 
and  the  truth  of  the  answer  is  stipulated  for,  it  is  fatal  to  a  recovery.* 
It  has  been  held,  how^ever,  where  the  principal  of  a  mortgage  i«» 
correctly  stated,  that  an  answer  which  omits  to  state  two  months' 
interest  was  substantially  correct.*    In  Hosford  v,  Gerroania  F.  Ins. 

1  Lang  v»    Hawkeye    Ins.    Co.,    74  ^  Ring  r.  Windsor  Co.  Mat.  Ins.  (^>M 

Iowa,  673.  54  Vt.  434. 

«  Eddy   ».    Hawkeye    Ins.    Co.,   70  '  See  Crooks  r.  Phoenix  Ins.  Co.,  3S 

Iowa,  472.  Mo.  A  p.   582  ;   Glade  r.  Germania  K. 

*  Miller  v.  Germania  F.  Ins.  Co.,  34  Ins.  Co.  56  Iowa,  400;  Hajward  r. 
Leg.  Int.  339.  New  Eng.  Mut.  F.  Ins.  Co.,  10  Cu?h. 

*  Ellis  f.  State  Ins.  Co.,  61  Iowa,  (Mass.)  444;  Abbott  r.  Shawmui  Mot. 
577  ;  Fitchburg  Savings  Bk.  v.  Amazon  F.  Ins.  Co.,  3  Allen  (Mass.),  213;  Kalis 
Ins.  Co.,  126  Mass.  431 ;  Geib.  r.  Inter-  r.  Conway,  Mut.  F.  Ins.  Co.,  7  lb.  46  ; 
nat.  Ins.  Co.,  1  Dill.  443  (D.  Minn.);  Smith  r.  Agric.  Ins.  Co.,  118N.  Y.  5KS 
Barton  v.  Gore  Dist.  Mut.*  Ins.  Co.,  14  Van  Bnren  v.  St.  Joseph  Co.  Vil.  F.  Ins. 
U.  C.  Q.  B.  342.  See  also  Ind.  Ins.  Co.,  28  Mich.  398  ;  By«rs  r.  Fanners' 
Co;  r.  Brehm,  88  Ind.  578 ;  Packard  r.  Ins.  Co.,  35  Oh.  St.  606  ;  Ring  p.  Wind- 
Agawam  Mut.  F.  Ins.  Co.,  2  Gray  sor  Co.  Mut.  Ins.  Co.,  54  Vt.  434;  Ryan 
(Mass.),  334.  r.  Springfield  F.  &  M.  Ins.  Co.,  46  Wi*. 

6  Hutchins  v,   Cleveland  Mut.  Ins.  671  ;  Redmont  r.  Phoenix  F.  Ins,  Co., 

Co.,  11  Oh.  St.  477.     See  also  Packard  61  lb.  292  ;  Sabotta  c.  St,  Paul  F.  &  U. 

V.  Agawam  Mut.  F.  Ins.  Co.,  2  Gray  Ins.  Co.,  64  lb.  687  ;  Marshall  p.  Tim.* 

(Mass.),  334.  F.  Ins.  Co.,  4  Allen  (N.  B.),  618. 

«  Merrill  t.  Agricultural  Ins.  Co.,  73        «  Titus  v.  Glens  Falls  Ins.  Cx).,  81  N. 

N.  Y.  452.  Y.  410. 
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Co.,*  however,  this  principle  was  pushed  very  far.  The  questions 
and  answers  were:  Q.  "  Is  there  any  incumbrance  ?"  A.  "Yes." 
Q.  "  If  a  mortgage,  to  what  amount  ?"  A.  "  $3000."  And  it  was 
held  that  the  omission  to  state  that  there  was  somewhat  less  than 
six  months'  interest  due  was  not  a  breach  of  warranty.* 

679.  Under  the  facts  in  the  last  cited  case,  it  was  also  held  that 
the  omission  to  state  a  lien  for  taxes  was  not  a  breach  of  warranty, 
and  quere  if  a  lien  for  unpaid  taxes  is  an  incumbrance.^  A  sale 
for  taxes,  where  the  purchaser  has  a  lien  for  the  price  paid  with 
ten  per  cent,  interest,  is  an  incumbrance.*  In  New  York  it  was 
held  that  a  warrant  of  attachment  under  section  231  of  the  C^de 
was  not  a  lien  on  personal  or  real  property  until  a  levy.* 

680.  A  distinction  has  been  taken  between  incumbrances  that  the 
insured  had  created  voluntarily,  and  which  had  been  created  without 
his  volition.  Thus,  in  Hosford  v.  Hart.  F.  Ins.  Co.,*  the  sentence, 
Q.  "  Is  there  a  mortgage,  deed  of  trust,  lien,  or  incumbrance  of  any 
kind  on  property  ;  amount,  and  in  whose  favor  ?"  was  held  to  apply 
only  to  incumbrances  created  voluntarily  by  the  consent  of  the 
applicant ;  but  that  an  existing  lien  for  unpaid  taxes  need  not  be 
disclosed,  because  it  was  created  by  law.  Liens  or  charges  which, 
though  apparently  legal  on  the  records,  are  in  point  of  fact  for  some 
reason  void  or  voidable,  do  not  if  omitted  constitute  a  breach  of  the 
clause  as  to  incumbrances,  etc.^  And  the  execution  of  a  deed  of 
trust  of  which  the  trustee  was  ignorant,  though  he  had  agreed  it 
might  be  done  without  any  surrender  of  the  control  of  property, 
will  not  affect  the  representation  of  a  fee  simple  title.^ 

681.  It  is  often  doubtful,  where  the  insurance  is  on  a  chattel, 
whether  the  condition  is  intended  to  apply  to  the  land  where  the 
chattel  is,  or  whether  it  is  intended  to  apply  at  all.  Where  the 
stipulation  was,  if  the  interest  or  property  be  not  a  fee  as  to  land  or 

»  127  U.S.  399.  Assur.  Co.,  47  Conn.  553;  Lycoming 

>  Hosford  V,  Germania  F.  Ins.  Co.,  Ins.  Co.  v,  Jackson,  83111.  302;  New- 

127  U.  S.  399.  man  v,  Springfield  F.  &  M.  Ins.  Co..  17 

*  lb.  Minn.  123  ;  Cheek  v.  Columbia  F.  Ins. 

♦  Wilbur  V.  Bowditch  Mut.  F.  Ins.  Co.,  4  Ins.  L.  J.  99  (Tenn.)  ;  Runkle  i?. 
Co.,  10  Cush.  (Mass.)  446.  Citizens'  Ins.  Co.,  6  Fed.  R.  143  (S.  D. 

■  Leonard   r.  Vandeburgh,  8  How.  Oh.). 

Pr.  (N.  Y.)  77.  «  Walsh  v.  Vt.  Mat.  F.  Ins.  Co.,  11 

•  127  U.  S.  404.  Ins.  L.  J.  530  (Vt.). 
^  See  Lookwood  v.  Middlesex  Mut. 
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absolute  as  to  personalty,  it  roust  be  disclosed,  it  was  held,  both  in- 
terests must  be  less  than  absolute  to  avoid.'  In  a  policy  on  person- 
alty which  contained  questions  wholly  inapplicable  to  chattels  alone, 
and  the  insured  answered  that  there  was  no  incumbrance  ;  and  when 
about  to  explain  about  the  land  which  was  incumbered  the  agent 
stopped  him,  it  was  held  that  the  questions  related  to  the  realty, 
and  the  statements  as  to  incumbrances  were  therefore  not  untrue.' 
AVhere  a  policy  was  on  a  stock  in  trade  and  on  shop  fixtures  in  a 
building,  and  the  applicant,  who  was  obliged  to  state  whether  her 
title  was  a  fee  or  leasehold,  said  fee,  it  was  held  that  this  only 
related  to  the  building  and  not  to  the  goods,  which  were  not  herd.' 
As  the  insured  need  not  state  incumbrances  unless  asked,  ques- 
tions as  to  future  incumbrances  do  not  affect  those  already  existing.^ 
Where  the  application  is  to  form  a  part  of  the  policy  and  the  title 
is  described  in  the  indicative  mood,  but  nothing  is  warranted  as  to 
the  future ;  and  there  is  a  change  in  the  title  between  the  applica- 
tion and  the  issue  of  the  policy,  the  application  has  been  held  to 
refer  only  to  the  title  at  the  date  of  the  application,  and  not  at  the 
date  of  the  policy  .• 

682.  The  clause  providing  for  the  avoidance  of  the  policy  if  the 
property  should  be  described  otherwise  than  it  really  was,  was  held 
to  relate  to  a  misdescription  of  the  character  of  the  thing  offered  for 
insurance,  and  not  to  the  insured's  title  or  interest  therein.*  Where 
the  policy  provided  for  an  avoidance  if  the  assured  '^  cause  the 
buildings  to  be  described  otherwise  than  as  they  really  are,  so  that 
they  be  charged  at  a  lower  premium  than  is  hereby  proposed,"  the 
agent's  evidence  of  his  opinion  as  to  the  rate  the  premises  could 
have  been  insured  at  by  other  companies,  and  bis  knowledge  as  to 
the  rates  actually  charged  for  policies  on  buildings  of  a  like  char- 
acter, was  admitted  by  the  trial  Judge.' 

683.  Where  the  stipulation  is  that  the  insured  shall  state  others 

1  Rankin  v,  Andes  Ins.  Co.,  47  Vt.  157  ;    Day  v.   Hawkeye   Ins.  Co.,  72 

144.  Iowa,  597 ;  Dutton  v.  New  Eng.  Mat. 

>  Aahfordr.  Victoria  Mut.Asflur.  Co.,  F.  Ins.  Co.,  29  N.   H.  153.     See  also 

20  U.  C.  C.  P.  434.  Ottawa  Agric.  Ins.  Co.  v.   Sheridan,  5 

3  Butler  V.  Standard  F.  Ins.  Co.,  4  Dav.  (Can.)  157. 

Ont.  Ap.  391.  «  Heath    t;.    Franklin    lus.    Co.,   1 

*  Dwelling- House  lus.  Co.  t*.   Hoff-  Cnsh.  (Mass.)  257. 

man,  125  Pa.  St.  t>26.  ^  Martin  v.  Franklin  Ins.  Co.,  42  N. 

3  Schroeder  v.  Trade  Ins.  Co.,  109  HI.  J.  L.  46. 
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who  are  interested,  etc.,  it  was  held,  where  the  lessee  had  erected 
buildings  on  the  leasehold,  with  the  option  to  remove  at  the  termi- 
nation of  the  lease,  or  with  the  landlord's  reserved  right  to  buy, 
with  the  landlord's  lien  reserved,  that  the  landlord  was  not  ^^  inte- 
rested" in  the  lessee's  property.*  In  Agricultural  Ins.  Co.  v.  Mon- 
tague,' where  the  applicant,  who  was  the  contractual  purchaser  of 
an  organ,  the  title  to  which  did  not  pass  till  full  payment  of  the 
price,  and  only  half  was  paid,  was  required  to  state  if  any  one  else 
had  any  interest,  it  was  held  that  he  could  not  insure  as  owner  beyond 
his  interest.  It  has  been  stated  that  a  contingent  right  of  dower  is 
not  an  interest  of  another  in  land.* 

684.  A  failure  to  disclose  an  incumbrance  is  not  a  breach  of  a 
condition  to  give  a  true  exposition  of  all  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value,  and  risk  of  property,  so  far 
as  the  same  are  known  to  the  insured  and  material  to  the  risk  and 
material  to  be  known  to  the  company.^  And  a  requirement  to 
expose  all  facts,  etc.,  as  to  ^'  condition,  situation,  value,  or  occu- 
pancy" of  the  subject  is  not  violated  by  the  omission  to  state  a  tax 
lien  or  a  proposed  oral  contract  to  sell.'  Nor  is  the  failure  to  state 
a  mechanic's  lien  a  violation  of  the  conditions  to  give  a  just  and  true 
exposition  of  the  condition,  valuation,  and  situation  of  the  risk.*  Nor 
will  the  omission  to  disclose  a  written  agreement  to  convey  the 
realty  insured,  for  which  the  greater  part  of  the  price  had  been  paid 
prior  to  the  agreement,  prevent  a  recovery  where  it  was  provided 
that  the  application  roust  contain  a  just,  full,  and  true  exposition  of  all 
facts  and  circumstances  in  regard  to  the  condition,  value,  and  risk 
of  the  property.'  The  words  "  a  just  and  true  exposition  of  all  facts 
in  regard  to  the  condition,  situation,  value,  and  risk  of  the  prop- 
erty," cannot  be  said  to  apply  to  the  question  whether  the  interest 
of  the  owners  is  joint  or  held  in  severalty.*     Where,  however,  the 

*  Merch.  Ins.  Co.   r.  Frick,  2  Amer.        *  Alkan  r.  N.  H.  Ins.  Co.,  63  Wis. 
L.  Rec.  336  (Oh.).  136. 

«  38  Mich.  548.  •  McCawley  r.  West  Branch  Ins.  Co., 

3  Feet  r.  Dakota  F.  &  M.  Ina.  Co.,  2  Lnz.  Obs.  (Pa.)  402. 

20  Ins.  L.  J.  253  (S.  Dak.)  ;    South.  ^  Davis  v.  Qiiincy  Mut.  F.  Ins.  Co., 

Mut.  Ins.  Co.  V,  Kloeber,  31  Grnt.  739.  10  Allen  (Mass.),  113. 

Bat  seti  Secarity  Ins.  Co.  i\  Bronger,  6  '  Kerr  v.  Hastings  Mut.  F.  Ins.  Co., 

Bush  (Ky.),  146.  41  U.  C.  Q.  B.  217. 

*  Samo  V.  Qore   Dist.  Mut.  F.  Ins. 
Co..  1  Ont.  Ap.  545. 
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applicant  stated  that  the  answers  were  a  just,  full,  and  true  exposition 
of  the  condition,  situation,  value,  and  risk  of  property,  so  far  as 
material  to  the  risk,  and  that  he  was  subject  to  the  by-laws,  which 
provided  for  a  forfeiture  unless  the  true  title  and  interest  was  ex- 
pressed, a  failure  to  disclose  a  prior  mortgage  was  held  to  avoid.^ 
A  clause  to  give  a  true  account  of  all  circumstances  surrounding 
the  title  and  condition  of  realty  was  held  violated  by  the  omission 
to  disclose  the  fact  that  possession  had  been  taken  by  a  second 
mortgagee ;  especially  in  this  case,  where  there  was  also  a  clause 
against  such  a  taking  subsequently,  which  showed  the  company 
thought  it  material.'  Where  there  existed  a  clause  that  a  ^'  full, 
fair,  and  substantially  true  representation  of  all  facts  and  circum- 
stances respecting  the  property  so  far  as  within  the  knowledge  of 
the  insured  and  material,"  should  be  made  ;  and  two  partners  in- 
sured a  building,  stating  that  they  owned  the  land  on  which  it  was, 
though,  in  point  of  fact,  one  of  them,  to  whom  the  policy  was  pay- 
able, owned  it,  and  the  other  was  charged  on  their  books  with  half 
its  cost;  on  a  loss,  after  the  dissolution  of  the  firm  and  a  transfer  of 
the  building  to  the  co-partner,  to  whom  the  insurers  with  notice 
said  the  policy  should  '^  stand  good,"  it  was  held  that  the  insurer  was 
liable ;  for  the  misrepresentation  was  not  material,  as  one  partner 
held  the  legal,  and  the  firm  the  equitable  title.' 

685.  The  policy  frequently  provides  that  the  applicant  shall  truly 
and  particularly  state  his  title  where  his  interest  is  ^^  other  than  the 
entire,  unconditional,  and  sole  ownership ;"  or,  if  his  "  interest  or 
property  be  leasehold  ;  or,  that' of  mortgagee  or  any  other  interest 
not  a  fee  simple  ;"  or,  if  he  is  not  the  ^^  sole,  absolute,  and  uncondi- 
tional owner ;"  or,  ^^  entire,  absolute,  unconditional,  and  sole  owner ;'' 
or,  if  the  '^  interest  ...  be  a  leasehold  or  other  interest  not  abso- 
lute ;"  or,  if  he  has  "  a  less  estate  than  a  foe  simple  ;"  or,  "  other 
than  the  entire,  unconditional,  and  sole  ownership ;"  or,  "if  the  pro- 
perty insured  be  a  building  standing  on  ground  not  owned  by  the 
assured  in  fee  simple ;"  or,  a  "less  estate  than  a  fee  simple  unin- 
cumbered as  to  the  buildings,  and  the  land  covered  by  the  same; 
or,  where  the  applicant  has  not  "  the  whole  value  and  ownership ; 


*» 


yj 


1  Bowditch  Mut.  F.  Ins.  Co.  v.  Wins-        *  Collins  t*.  Charlestown  Mat.  F.  Ins. 
low,  3  Gray  (Mass.),  415.  Co.,  10  Gray  (Mass.),  155. 

*  Jacobs  i;.  Eagle  Mat.  F.  Ins.  Co.,  7 
Allen  (Mass.),  132. 
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or,  a  title  ^'  not  absolute  or  that  is  less  than  a  perfect  title ;"  or, 
if  ''  a  building  is  insured  that  is  on  leased  ground ;''  or,  if  '^  the 
building  stands  on  leased  ground  ;"  or,  is  ^^  not  a  fee  simple  unin- 
cumbered ;"  or,  is  not  *'  absolute ;"  or  is  not  "  a  good,  perfect, 
and  unincumbered  title  ;"  or,  that"  the  interest  of  any  other  should 
be  stated  ;"  or,  that  there  should  be  a  true  statement  as  to  "  title, 
interest,  and  incumbrances."  And  it  may  be  stated  as  a  general 
rule  where  such  provisos  contain  no  special  reference  to  incum- 
brances or  to  an  incumbered  title  eo  nomine^  as  in  several  of  the 
latter  clauses,  that  the  conditions  of  such  provisos  may  be  fulfilled 
by  evidence  of  a  title  in  fee,  though  incumbered  by  mortgages  or 
licns.^  Nor  in  such  a  case  would  a  fee  be  the  less  so  where  there 
is  a  lease ;'  or  where  there  is  an  inchoate  courtesy.'  Nor  is  an 
absolute  title  the  less  so  because  there  is  a  conditional  sale  of  goods 
which  remain  in  the  seller's  hands.^ 

686.  The  general  theory  of  such  of  the  above  clauses  is,  then,  that 
the  character  of  the  title  or  ownership  is  intended,  and  not  the  matter 
of  liens  or  incumbrances  ;*  and  that  a  less  estate  than  a  fee,  etc., 
means  one  of  less  duration,  as  a  fee  tail  or  life-estate,  or  a  tenancy 
for  years  or  at  will.' 


^  See  Hubbard  r.  Hartford  F.  Ids. 
Co.,  33  Iowa,  325  ;  Clay  F.  &  M.  Stock 
Ins.  Co.  V.  Beck,  43  Md.  358  ;  Taylor 
V.  JEin&  Ins.  Co.,  120  Mass.  254;  Dol- 
Hver  V.  St.  Joseph  Co.  F.  &  M.  In.s. 
Co.,  128  Mass.  315;  Strong  v.  Mfg. 
Ins.  Co.,  10  Pick.  (Mass.)  40  ;  Carson 
V.  Jersey  City  Ins.  Co.,  43  N.  J.  L.  300  ; 
Kronk  v.  Birmingham  F.  Ins.  Co.,  91 
Pa.  St.  300  ;  Chandler  v.  Commerce  F. 
Ins.  Co.,  88  Pa.  St.  223 ;  Carrigan  v, 
Lycoming  F.  Ins.  Co.,  53  Vt.  418; 
Manhattan  F.  Ins.  Co.  v.  Weill,  28 
Grat.  (Va.)  389  ;  Quarrier  ».  Peabody 
Ins.  Co.,  10  W.  Va.  507  ;  Franklin  F. 
Ins.  Co.  7^  Vaughan,  92  U.S.  516; 
De  Armand  v.  Hume  In^.  Co.,  28  Fed. 
R.  603  (W.  D.  Mich.)  ;  Ellis  v.  Ins.  Co. 
of  N.  A.,  32  lb.  646  (S.  D.  Iowa)  ;  White 
V,  Agricnltural  Mut.  Assur.  Co.,  22  U.  C. 
C.  P.  98;  Perkins  o.  Equitable  Ins.  Co., 
4  Allen  (N.  B.),  562;  Sinclair  v.  Can. 


Mut.  F.  Ins.  Co.,  40  U.  C.  Q.  B.  206  ; 
but  see  contra^  Kennedy  v.  Agricultural 
Ins.  Co.,  1  R.  &  C.  (N.  So.)  433;  Mc- 
Lead  i;.  Citizens*  Ins.  Co.,  3  lb.  156. 

<  Ins.  Co.  V,  Haven,  95  U.  S.  242 ; 
Perkins  v.  Equit.  Ins.  Co.,  4  Allen  (N. 
B.),  5*62.  See  also  Dresser  v.  United 
Firemen's  Ins.  Co.,  45  Hun.  (N.  Y.) 
298.  See  Hand  v,  Williamsburgh  City 
F.  Ins.  Co.,  57  N.  Y.  41. 

*  Commercial  Ins.  Co.  v,  Spankueble, 

52  III.  53. 

*  Carrigan  c.  Lycoming  F.  Ins.  Co., 

53  Vt.  418. 

*  See  Carson  p.  Jersey  City  F.  Ins. 
Co.,  43  N.  J.  L.  300 ;  Manhattan  F. 
Ins.  Co.  V,  Weill,  28  Grat.  (Va.)  389  ; 
Ellis  u.  Ins.  Co.  of  N.  A.,  32  Fed.  R.  646 
(S.  D.  Iowa). 

6  Swift  V.  Vt.  Mut.  F.  Ins.  Co.,  18 
Vt.  305. 
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With  regard  to.  what  is  intended,  where  the  insured  states  that 
he  has  a  title  in  fee,  it  has  been  held  that  a  man  who  has  a  deed  in 
fee  simple,  though  the  price  is  unpaid,  may  be  styled  holder  in  fee 
simple.'  And  also  where  the  insured  was  in  possession  at  the  issue 
of  the  policy  under  agreement  to  pay  by  instalments,  part  of  which 
had  been  paid.*  Where  the  deed  had  been  made  out,  but  was  held 
in  escrow  as  security  for  the  price,  and  the  vendee  had  possession  and 
a  complete  title  at  the  loss,  it  was  held  that  it  was  not  a  misrepre- 
sentation to  say  that  he  had  a  title  in  fee  at  the  policy's  issue.'  So 
a  warranty  of  a  fee  has  been  held  fulfilled  by  the  vendee's  posses- 
sion, payment  of  the  price,  and  a  written  contract  of  sale,  though 
no  deed  was  delivered.*  Where  a  deed  made  to  A.  &  B.  operated 
to  convey  the  estate  to  A.  alone,  who  stated  that  he  had  a  fee,  A. 
may  be  called  the  owner  in  fee.'  And  perhaps  a  vendee  may  be 
loosely  called  owner  in  fee  who  can  compel  specific  performance 
of  the  sale.*  In  Virginia  an  answer  of  "  a  fee,"  was  supported 
by  evidence  of  a  life  estate,  with  a  contingent  remainder  in  the 
applicant,  though  there  was  a  small  reversionary  interest  in  a 
relative  J 

But  one  holding  an  agreement  for  a  deed  to  be  delivered  on  the 
performance  of  conditions,  with  evidence  of  non-performance,  has 
not  a  title  in  fee.®    Nor  has  a  mortgagee.*    In  Andes  Ins.  Co.  v. 

»  O'Neil  r.  Ottawa  Agric.  Ins.  Co.,  (Tenn.)  503;  Wooddy  ».  Old  Dominion 

15  Can.  L.  J.  207.  Ins.  Co.,  31  Grat.  (Va.)  362  ;  Johannes 

'  Humphrey  v.   Lond.   &   Lancash.  v.  Standard   F.  Office,   70    Wis.  196; 

Ins.  Co.,  2  Nov.  Scot.  Dec.  39.  Ramsey  r.  Phcenix  Ins.  Co.,  2  Fed.  R. 

*  Lingenfelter  v.  Phoenix   Ins.    Co.,  429  (N.  D.  N.  Y.)  ;  Lewis  v.  New  Eng. 

19  Mo.  A  p.  252.     And    see    generally  F.  Ins.  Co.,  29  lb.  496  (D.  Vt.). 

South.  F.  Ins.  Co.  r.  Lewis,  42  Ga.  587  ;  *  Lewis  v.  New  Eng.  F.  Ins.  Co.,  24 

Bonham   r.  Iowa   Cent.    Ins.   Co.,    25  Blatch.  181  (S.  N.  N.  Y.). 

Iowa,    328  ;  Pelton  v.  Westchester   F.  «  Weber  r.  Amer.   Cent.  Ins.  Co.,  3.^ 

Ins.  Co.,  77  N.  Y.   605 ;  Dohn  p.  Far-  Mo.  Ap.  521. 

mers'  Joint  Stock  Ins.  Co.,  5Lans.  (N.  «  East  Texas  F.  Ins.   Co.  c.  Dyches, 

Y.)   275  ;  Lorillard  F.  Ins.  Co.  r.  Mc-  56  Texas,  565.     See  Capital  City  Ins. 

Culloch,  21  Oh.  St.  176;   Cochran  y.  Co.  w.  Caldwell,  10  So.  3.^5  (Ala,). 

Ins.   Co.,   2   Ball.  (Oh.)  54;  Imperial  ^  Haden  v.  Farmers'   &  Mech.   Ins. 

F.  Ins.  Co.  i;.  Dunham,  117  Pa.  St.  460;  Ass'n,  80  Va.  683. 

Elliott  V.  Ashland    Mat.  F.  Ins.   Co.,  *  Pangborn  v.  Continental  Ins.  Co., 

117  lb.  548  ;  Millville  Mat.  F.  Ins.  Co.  62  Mich.  638. 

V.  Wilgus,  88  lb.  107 ;  Franklin  P.  Ins.  »  Brown  ».  Gore  Dist.  Mat.  Ins.  Co., 

Co.  V,  Crockett,  7  Lea   (Tenn.),   725;  lOU.  C.Q.B.  353. 
Manhattan  F.  Ins.  Co.  v.  Barker,  7  Heis. 
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Fish,^  A.  stated  she  had  a  ^'fee  simple,  B.  holds  a  deed  of  trust 
for  $2500.'*  In  fact  A.  had  by  deed  a  life  interest  with  remainder 
to  the  heirs  of  her  body  by  her  husband,  and  it  was  held  that  this 
was  a  sufficient  statement  of  what  her  title  was,  under  the  clause  to 
state  less  than  a  fee,  etc.,  as  above.  It  has  been  held  the  owner- 
ship of  the  building,  with  a  contract  to  buy  the  land  on  which  it 
stood,  is  not  an  ownership  in  fee  simple  ;'  for  buildings  permanently 
annexed  to  the  land  are  freehold,  and  therefore,  a  statement  or 
answer  of  ^^  fee  simple"  implies  that  land  is  held  like  buildings.' 

687.  A  "perfect  title"  was  held  in  Connecticut  one  good  in  law 
and  equity,  and  to  exclude  the  idea  of  an  existing  mortgage.^  But 
where  any  but  a  "good  and  perfect  title"  must  be  disclosed,  and 
A.  owning  the  building  and  B.  the  stock  applied  for  a  policy,  which 
was  issued  to  them  as  joint  owners,  it  was  held  that  they  both 
together  had  a  good  and  perfect  title,  which  need  not  be  particularly 
described.* 

When  the  title  was  required  to  be  described  or  disclosed,  if  not 
"  absolute,"  and  a  policy  correctly  described  an  absolute  title,  and 
the  title  deed,  which  did  not,  was  corrected  on  discovery  of  this 
after  a  loss,  it  was  held  that  the  policy  was  not  avoided,  because  all 
the  time  the  insured  had  a  right  to  an  absolute  title,  and  when  he 
got  it  it  related  back.*  A  vendee  in  possession,  with  the  price 
paid  and  a  verbal  promise  from  the  vendor  to  him  to  sell,  was  held 
the  absolute  owner.^  But  an  agreement  by  a  purchaser,  founded 
on  no  consideration  to  allow  the  vendor  debtor  to  repurchase,  to- 
gether with  the  execution  of  a  lease  to  him,  on  which  rent  has  been 
paid,  but  nothing  towards  the  redemption  of  the  property,  will  not 
create  an  absolute  interest  in  the  latter.*  One  has  been  held  to  have 
an  absolute  title  or  ownership  who  purchases  at  a  foreclosure  sale, 
though  before  a  deed  is  executed,  and  before  the  expiration  of  the 

1  71  111.  620.     See  McCulloch  v.  Nor-  »  Peck  v.  New  Lond.  Co.  Mat.  Ins. 

wood,  58  N.  Y.  562.  Co.,  22  Conn.  575. 

'  Birmingham  V.Empire  Ins.  Co.,  42  ^  Diehlman  v.  Dwelling-House  Ins. 

Barb.  (N.  Y.)  457.  Co.,  78  Mich.  141. 

*  Pangborn  v.  Continen.  Ins.  Co.,  62  ^  Hough  v.  City  F.  Ins.  Co.,  29  Conn. 
Mich.  638.     See  also  Froehij  v.  North  10. 

St.  Louis  Mnt.  F.  Ins.  Co.,  32  Mo.  Ap.        *  Mers  v.  Franklin  Ins.  Co.,  68  Mo. 
302.  127. 

*  Warner  v.  Middlesex  Mut.  Assur. 
Co.  21  Conn.  444. 
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debtor's  equity  of  redemption,  on  the  theory  that  when  he  should 
get  the  fee  it  would  relate  back  to  the  inception  of  the  title.*  An 
absolute  title  exists  where  one  has  the  whole  beneficial  interest,  bat 
the  mere  naked  legal  title  is  in  another.*  Or  where  one  really  has 
the  whole  interest,  but  there  is  a  dry  trust  in  another.' 

But  an  absolute  title  does  not  exist  by  virtue  of  a  sale  under  a 
mechanic's  lien  which  was  void  through  want  of  jurisdiction.*  Nor 
is  a  life-estate,  as  a  tenancy  by  the  curtesy,  a  fee.*  Nor  is  any  life- 
estate  an  absolute  estate.*  Nor  is  an  estate  held  by  a  husband  in 
trust  for  his  wife  and  her  children,  with  a  remainder  to  his  children 
in  the  event  of  her  death  without  issue,  an  absolute  title  in  the  wife.' 

688.  The  stipulation  as  to  a  solo  and  unqualified  title  is  not  ful- 
filled by  a  title  taken  by  a  party  for  the  benefit  of  a  foreign  company 
not  entitled  by  the  laws  of  the  State  where  the  realty  was  to  take 
the  title  in  its  own  name.*  West.  &  A.  Pipe  Lines  v.  Home  Ins. 
Co.,*  may  be  referred  to  as  a  decision  upon  the  point  that  one  may 
be  a  sole  owner  of  his  share  or  proportion  of  an  undivided  amount 
of  oil  held  in  tanks  and  owned  in  common  with  other  people.    Where 

A.  and  B.  are  partners,  A.  furnishing  all  the  stock  and  capital,  and 

B.  to  share  in  the  profits,  it  has  been  held  that  A.  may  insure  as 
having  an  absolute  title.** 

It  has  been  held  that  the  insurance  company  cannot  go  into  the 
equities  that  exist  between  partners.  Thus,  in  City  F.  Ins.  Co.  r. 
Mark,'*  where  A.  took  some  goods  as  a  payment  of  a  debt  due  the 
firm,  but  being  doubtful  if  his  partner  would  approve  his  act  sent 
them  to  his  own  house  and  sold  them  to  B.,  who  took  with  the  in- 
surer's consent  the  policy  and  goods,  it  was  held  that  the  equities 
between  A.  and  his  partner  could  not  be  considered  in  this  suit,  and 
that  the  insurer,  having  assented  to  the  assignment,  was  bound.   But 

^  Gaylord  v,  Lamax  Ins.  Co.,  40  Mo.  >  Davis  v,  Iowa  St.  Ins.  Co.,  67  Iowa, 

13.  494. 

'  Martin  v.  State  Ins.  Co.,  44  N.  J.  L.  ^  Mnrphrey  o.    Old   Dominion  lus, 

485.  Co.,  5  Ins.  L.  J.  297  (D.  N.  C). 

3  Lebanon   v.   Mut.    Ins.  Co.,  Erb.,  *  Amer.  Basket  Co.  v.  Farmviile  Ins. 

112  Pa.  St.  149  ;  Swift  v.  Vt.  Mut.  F.  Co.,  3  Hughes,  251  (B.  D.  Va.). 

Ins.  Co.,  18  Vt.  305.  »  145  Pa.  St.  346. 

*  Porter  v,  JEina,  Ins.  Co.,  2  Flip.  ^^  Irving  v.  Ezoelsior  P.  Ins.  Co.,  1 

100  (W.  D.  Mich.).  Bos.  (N.  Y.)  507. 

s  Leathers  v.  Farmers'  Mut.  F.  Ins.  "  45  III.  482. 
Co.,  24  N.  H.  259. 
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T?here  one  partner  gave,  as  his  share  of  capital  to  the  firm,  the  use 
of  a  mill  he  owned,  which  was  used  for  firm  purposes  but  was  not 
part  of  the  assets  or  rented,  and  reverted  to  the  owner  on  the  dis- 
solution which  took  place  before  the  loss,  it  was  held  that  a  state- 
ment in  a  policy  that  it  was  ^'  theirs'*  was  not  true  under  the  title 
clause.^ 

A  quit-claim  deed  from  a  second  mortgagee,  who  was  also  one  of 
two  assignees  in  bankruptcy,  will  not  give  a  ^^  sole"  title,  as  the 
equity  of  redemption  remained  in  the  assignees.'  In  Illinois,  it  was 
held  ihat  the  mere  equity  of  redemption  after  a  sale  did  not  con- 
stitute a  sole  and  unconditional  title.'  In  Barnard  v,  Nat.  F.  Ins. 
Co.,^  a  sale  and  written  contract  and  deed,  which  latter  was  held  in 
escrow  to  secure  the  price,  was  held  not  a  sole  or  unconditional 
interest.*  A  lessee  with  an  option  to  buy  at  the  expiration  of  the 
lease,  with  the  right  to  remove  any  buildings  he  had  erected,  may 
insure  as  having  the  sole  interest.*  In  Commer.  F.  Ins.  Go.  v, 
Allen,^  it  was  held  that  the  erection  of  a  party-wall  on  the  insured 
premises  under  agreement  does  not  show  that  the  interest  was  not 
entire.  It  has  been  held,  where  the  legal  title  of  a  chattel  mort- 
gage is  in  the  mortgagee,  that  the  mortgagor  has  not  a  sole  and 
unconditional  title.* 

689.  The  question  arises  what  interest  or  title  the  insured  must 
have  to  insure  the  property  as  "  belonging"  to  him,  or  as  "  owner," 
or  as  "  mine,"  "  his." 

A  policy  to  a  mortgagor,  on  a  building  foreclosed  but  with  the  un- 
expired equity  to  redeem,  who  was  not  asked  any  questions  as  to  title, 
was  held  valid  when  issued  on  the  building,  as  belonging  to  him.* 
But  on  an  application  signed  ^^  A.  Co.,  B.  Treas.,"  the  subject 
being  warranted  to  be  the  applicant's,  when  in  fact  it  belonged  to. 
B.,  it  was  held  a  breach  where  the  policy  was  issued  to  the  A.  Co." 

>  Cit.  F.  lus.  Co.  r.  Doll,  35  Md.  «  Merch.  Ins.  Co.  v.  Prick,  2  Amer. 
89.  L.  Rec.  336  (Oh.). 

«  Porter  v,  -ffitua  Ins.  Co.,  2  Flip.        ?  80  Ala.  671. 
100  (W.  D.  Mich.).  8  Woodward  ».  Republic  F.  Ins.  Co., 

>  Reaper  City  Ins.  Co.  v.  Brenuan,     32  Huu.  (N.  Y.)  3t>5. 

58  111.  158.  *  Kasex  Sav.  Bk.  r.  Meriden  F.  Ins. 

«  27  Mo.  Ap.  26.  Co.,  57  Conn.  335. 

'  See  Reynolds   v.  State   Mut.  Ins.  '°  Abbott  v.  Shawmut  Mat.  F.  Ins. 

Co.,  2  Qrant  Cas.  (Pa.)  326.  Co.,  3  Allen  (Mass.),  213. 
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In  Catron  v.  Tenn.  Ins.  Go.,^  a  man  insured  the  whole  of  a  property 
in  his  own  name  for  his  own  benefit,  not  stating  that  he  was  only  an 
owner  of  half,  and  it  was  held  a  material  concealment  to  sach  an 
extent  as  to  avoid  the  policy. 

690.  When  the  word  "  owner"  is  employed,  as  it  often  is,  unarti- 
tificially  and  without  a  precise  import,  it  becomes  difficult  to  determine 
what  weight  the  parties  intended  should  be  attached  to  it.  It  has 
been  held  that  one  may  be  insured  as  '^  owner,"  who  has  erected  a 
building  on  land  for  which  he  has  no  deed,  but  which  he  has  pur- 
chased and  paid  the  price  for.'  A  man  may  also  be  an  '^  owner" 
who  has  purchased  at  sheriff's  sale,  but  who  has  not  yet  got  an 
acknowledged  deed.'  And  a  vendee  with  an  equitable  title  may, be 
an  "  owner  ;"*  or  one  with  the  whole  beneficial  interest  ;•  or  one  in 
possession  under  a  conditional  purchase,  the  conditions  of  which 
have  not  been  broken,  though  as  yet  not  entirely  fulfilled ;'  or  one 
who  has  purchased  land  from  an  infant  for  $60,  to  be  paid  when  the 
latter  reaches  twenty -one,  and  gets  a  deed  and  puts  up  a  building, 
because  if  the  infant  refused  to  ratify  the  insured  could  remove  the 
buildings.^  A  husband,  it  has  been  held  in  Missouri,  may  honestly 
insure  goods  turned  over  to  him  by  a  parol  transfer,  by  his  wife.' 

But  in  Brown  v.  Williams,'  where  there  was  a  clause  as  to  the 
untruth  of  a  material  condition,  and  the  insured  stated  that  he  only 
^'  was  owner,"  though,  in  fact,  he  had  only  a  bond  containing  condi- 
tions for  a  deed  attached  which  were  never  performed,  it  was  held 
that  he  could  not  recover.  And  in  Palis  v.  Conway  Mut.  F.  Ins. 
Go.,''  the  holder  of  a  bond  for  the  conveyance  of  an  estate,  con- 
ditioned on  the  payments  of  certain  sums,  was  held  not  in  any  sense 
'*  the  owner." 

In  Canada  the  owner  of  buildings  erected  by  him  on  a  leasehold 

I  6  Humph.  (Tenn.)  176.  Iowa,  233;  Farmers'  Mat.  F.  Ins.  Co. 

'  Chase  v.  Hamilton  Mut.  Ins.  Co.,  22  p,  Fogelman,  35  Mioh.  4SI  ;  HinckleT 

Barb.  rN.  Y.)  527.  v.  Oermania  F.  Ins.  Co.,  140  Mass.  38 ; 

>  Susquehanna  Mut.  F.  Ins.  Co.  p.  Barson  v,  F.  Ass'n,  136  Pa.  St.  267. 
StaaU,  102  Pa.  St.  529.  t  Brogdou  v.  Mfr's  k  Merch.  Mai.  F. 

*  Lorillard  F.  Ins.  Co.  r.  McCulIoch,  Ins.  Co.,  15  Can.  L.  J.  31. 

21  Oh.  St.  176.  •  Travis  v.  Continen.  Ins.  Co.,  47  Mo. 

^  Liv.  k  Lond.  k  Globe  Ins.  Co.  v.  Ap.  482. 

MuGuire,  52  Aliss.  227.  *  28  Me.  252. 

•  Mattoctks  p.  Des  Moines  Ins.  Co.,  74  ^  7  Allen  (Mans.),  46. 
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may  describe  himself  generally  as  owner.^  But  a  lessee  with  the 
privilege  of  buying  has  been  held  not  to  be  an  "  owner."*  Nor  is 
a  tenant  for  years.'  But  it  has  been  held  a  tenant  for  life  is.*  A 
mortgagee,  not  in  possession,  cannot  say  that  he  is  the  owner  of  an 
incumbered  property."  Where  an  insured  building  was  built  on 
leased  land,  but  under  the  agreement  that  at  the  teririination  of  the 
lease  it  should  belong  to  the  landlord,  an  answer  that  the  insured 
owned  the  property  but  not  the  land^  was  held  a  breach  of  con- 
tract.^ Where  the  insured  owns  the  building,  which  stands  on 
leased  ground,  and  implying  that  he  owns  the  property  in  fee, 
dees  not  insure  the.  property  specifically  as  a  chattel,  this  is  a 
breach  ;  and  evidence  is  not  admissible  to  show  that  he  could  re- 
move^the  house  at  the  end  of  the  lease.^  But  in  Pennsylvania' 
and  Massachusetts,*  an  absolute  ownership  of  the  buildings  appears 
sufiRcient.  In  Williamson  v.  Niag.  Dist.  Mut.  Ins.  Co.,^®  where  the 
insured  was  required  to  state  the  true  title  and  incumbrances,  if  not 
a  fee,  and  answered  that  he  was  owner,  which  was  alleged  to  be 
untrue;  as  there  was  a  mortgage  ;  it  was  held  on  a  traverse  of  the 
assertion  of  a  mortgage  and  the  alleged  misstatement,  that  the  word 
**  owner"  did  not  imply  a  fee,  but  merely  notified  the  insurer  of 
some  title,  and  the  fact  of  the  mortgage  was  denied. 

691.  In  Illinois  the  rule  is  very  broad,  and  an  "  owner"  is  held 
to  mean  the  holder  of  any  insurable  interest."  In  Rockford  Ins. 
Co.  v.  Nelson,"  the  declaration  averred  that  the  insured  was 
*'  owner,"  but  there  was  no  warranty  as  to  title  in  the  policy.  And 
it  was  held  that  all  that  need  be  proved  was  that  the  insured  had 


I  Hopkins  r.  Provincial  lus.  Co.,  18 
U.  C.  C.  P.  74.  See  Brogdon  v,  Mfr's  & 
Merch.  Mut.  F.  lus. Ck>.,  15  Can.  L.J.  31. 

*  Walrath  v.  St.  Lawrenctj  Co.  Mut. 
Ins.  Co.,  10  U.  C.  Q.  B.  525. 

^  Crock  ford  v.  Lond.  &  LiV.  Ins.  Co., 
5  Allen  (N.  B.),  152. 

*  SSanvey  v.  Isolated  Risk  Ins.  Co., 
16  Can.  L.  J.  30. 

^  Jenkins  v,  Quincj  Mut.  F.  Ins.  Co., 
7  Gray  /Mass.),  370. 

^  Cnthbertson  v,  N.  C.  Home  Ins. 
Co.,  96  N.  C.  480. 

'  See  Birmingham  v.  Empire  Ins. 
Co.,  42  Barb.  (N.  Y.)  457  ;  Ben  Frank- 


lin P.  Ins.  Co.  V.  Wear/,  4  Brad.  (111.) 
74;  Stickney  v.  Niagara  Dist.  Mut. 
Ins.Co.,  23  U.  C.  C.  P.  372  ;  Compton  ». 
Mercant.  Ins.  Co.,  27  U.  C.  Ch.  334; 
Phillips  V.  Grand  River  F.  Ins.  Co.,  4(> 
U.  C.  Q.  B.  334. 

*  Hope  Mut.  Ins.  Co.  v.  Brolaskey,  35 
Pa.  St.  282. 

'  See  Curry  u.  Commw.  Ins.  Co.,  10 
Pick.  (Mass.)  535. 

»  14  U.  C.  C.  P.  15. 

^i  Lycoming  F.  Ins.  Co.  v.  Jackson, 
83  111.  302 ;  Rockford  Ins.  Co.  v.  Nel- 
son, 65  III.  415. 

i<  65  in.  415. 
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an  insurable  interest ;  for  the  right  to  recover  depended  on  the  fact 
whether  he  was  the  owner  of  an  insurable  interest,  and  not  whether 
he  was  the  "  absolute  owner"  of  the  property ;  and  it  could  not 
be  held,  as  in  a  conveyance  of  land,  that  the  word  owner  meant 
absolute  owner.  In  other  words,  the  insured  was  not  bound  to  dis- 
close his  title,  and  if  he  said  that  he  was  ^^  owner,"  that  only  meant 
that  he  had  an  insurable  interest. 

In  Kentucky  it  was  held  that  a  representation  of  ownership  as  to 
the  whole  of  a  tract  of  land,  of  which  the  insured  owned  one-fourth, 
and  was  entitled,  as  against  his  co-tenants,  to  that  part  in  which 
the  insured  building  stood,  would  not  avoid ;  as  the  warranty  by 
statute  must  be  material  to  avoid,  and  this  was  not  material.'  lu 
Texas,  it  was  held  that  a  surviving  husband,  having  possession  of 
the  community  or  property  of  himself  and  his  deceased  wife,  which 
he  held  after  her  decease  with  their  children,  with  the  right  to  dis- 
pose of  for  his  debts,  may  be  called  '*  owner."* 

Insuring  as  ^'  owner"  does  not  necessitate  the  disclosure  that  a 
projected  railway  is  located  through  the  insured  premises  for  which 
the  insured  claims  damages.'  In  Sherboneau  v.  Beaver  Mut.  F. 
Ins.  Ass'n,*  where  the  clause  asked  for  the  true  state  of  the  title,  it 
was  held  that  a  man  was  not  the  owner  who  has  had  thirty-seven 
years'  possession  of  Crown  land  in  Canada,  if  at  the  issue  of  the 
policy  a  stranger  claims  it  under  a  patent  and  is  contesting  it. 

Where  it  is  obvious  from  the  insured's  description  that  it  is 
impossible  that  he  can  own  the  ground,  as  on  a  policy  on  a  building 
at  a  United  States  Army  Post  owned  by  the  Government,  it  has 
been  held  that  the  title  clause  is  clearly  repugnant  to  the  written 
description  and  does  not  apply.' 

It  has  been  held  that  one  may  be  an  "  owner"  who  has  made  but 
not  delivered  a  bill  of  sale  of  goods,  though  he  had  taken  security 
for  the  payment  of  a  note  for  the  price.'  And  it  has  been  held 
that  the  term  *'  owner"  may  be  used  by  a  pledgee  of  goods.' 

1  Kenton  Ins.  Co.  i'.  Wigginton,  89     N.  W.  K.  455  (Minn.).     Seo  also  Lamb 
Ky.  330.  V.  Council  Bluffs  Ins.  Co.,  30  N.  W.  R. 

*  Merch.   Ins.  Co.  v.  Dwyer,  1  Pos.    497  (Iowa). 

(Tex.)  441.  «  Vogel  v.  People's  Mut.  F.  Ins.  Co., 

*  Perkins  v,  Equit.  Ins.  Co.,  4  Allen    9  Gray  (Mass.),  23. 

(N.  B.),  562.  ^  Compagnie d' Assurance  Mut.  I'.Vil- 

*  30  U.  C.  Q.  B.  472.  leneuve,  4  Dorion  (L.  C),  376  ;  Wilao" 
^  Broadwater  v.  Lion  F.  Ins.  Co.,  26    t\  Citizens*  Ins.  Co.,  19  L.  Can.  J.  175. 
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602.  The  provision  that  the  insured  must  state  his  interest,  if  it  be 
not  the  '^  entire,  unconditional,  sole  ownership,  for  use  and  benefit 
of  insured,"  must  be  complied  with.*  It  is  not  complied  with  by 
proof  of  an  undivided  interest  in  land,  as  that  of  tenant  in  common.^ 
Nor  where  one  has  a  half  interest,  though  the  owners  of  the  other 
half  agree  to  let  him  have  the  other  half,  in  the  absence  of  any 
consideration  for  the  promise.^  But  the  owner  of  an  equitable  title 
need  not  state  it,  as  a  vendee  legally  in  possession  with  part  of  the 
price  paid  and  under  an  agreement  to  insure  for  the  vendor.^ 

Where  the  insurer  described  as  '*  his  two-story  dwelling-house" 
property  he  had  purchased  and  of  which  he  had  taken  a  title  bond 
for  the  conveyance,  but  it  turning  out  that  the  vendor  had  only  a 
life-estate  with  a  remainder  in  six-sevenths,  a  suit  was  brought  to 
perfect  the  title ;  and  the  insured  had  an  outstanding  purchase  note 
which  he  owned  at  the  issue  of  the  policy  and -at  the  loss,  it  was 
held  that  he  was  the  sole  and  unconditional  owner.'  Where  the 
applicant  stated  that  he  was  sole  owner  and  that  there  was  no 
mortgage,  and  that  he  held  by  contract,  though  in  fact  he  was 
under  a  contract  of  purchase  of  the  land  and  had  only  paid  a 
small  part  of  the  price,  and  was  to  hold  as  tenant  by  suffrance  till 
all  the  instalments  were  paid,  and  his  purchase  was  to  be  forfeited 
if  they  were  not  paid ;  it  was  held  that  he  had  conveyed  by  his 
language  a  false  impression.* 

One  in  possession  by  virtue  of  a  verbal  gift  from  a  relative  with 
a  promise  of  a  deed  in  fee  simple,  is  not  a  sole  and  unconditional 
owner.' 

693.  Nor  is  the  wife  where  she  insures  as  hers  the  goods  be- 
longing to  the  husband.^  Or  the  husband  where  he  insures  his 
wife's  property  as  his.*    But  it  has  been  held  the  husband  and  wife 

'  Henning  v.  West.  Assur.  Co.,  77  Franklin   F.   Ins.    Co.   v,   Crockett,   7 

Iowa,  319.  Lea  (Tenn.),  725. 

'  Soot.  Un.  &  Nat.  Ins.  Co.  v.  Petty,  ^  Hinman  v,  Hartford  F.  Ins.  Co.,  35 

21  Fla.  399  ;  Noyes  v.  Hartford  K.  Ins.  Wis.  159. 

Co.,  .')4  N.  Y.  668.  '  Wineland  r.  Security  Ins.  Co.,  53 

^  Miller  v,  Amazon  Ins.  Co.,  46  Mich.  Md.  276. 

463.  8  Reithmueller  r.   F.  Ass'n,  20  Mo. 

*  Dupreau  v.  Hibernia  Ins.  Co.,  76  Ap.  246. 

Mich.  615.  *  Eminence  Mut.  Ins.  Co.  r.  Jesse,  1 

*  Williams  v.   Buffalo  German  Ins.     Met.  (Ky.)  523.    In  this  case,  however, 

«  

Co.,  17  Fed.  R.  63  (D.  Ky.).     See  also    theoompauy  had  alien  by  charter  on  the 
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may  jointly  insure  her  separate  estate  as  sole  and  unconditional 
owner.* 

694.  In  an  insurance  of  the  firm  goods  by  the  surviving  partner, 
in  which  the  estate  of  a  deceased  partner  bad  an  interest,  it  was 
held,  though  the  surviving  partner  succeeded  to  the  legal  title  in 
trust  for  the  deceased  partner,  that  it  was  a  trust,  and  that  he  could 
not  be  said  to  have  the  sole  and  unconditional  title  for  his  sole  own 
use  and  benefit.^  One  employing  another  to  buy  and  to  sell  a  chattel 
on  a  speculation,  the  latter  to  be  paid  for  his  time  in  a  share  of  the 
profits,  may  be  said  to  be  the  sole  and  unconditional  owner.' 

In  many  cases  the  fact  of  a  vendor's  lien  for  the  price  within  the 
clause  has  been  held  immaterial.^  Though  the  contrary  has  been 
held.*  The  owner  of  property  has  been  said  to  be  sole  and  undis- 
puted, though  a  suit  pends  to  subject  the  property  to  the  payment 
of  a  judgment  obtained  against  a  former  owner  after  he  had 
conveyed  it,  on  the  ground  that  he  had  conveyed  it  to  defraud 
creditors,  because  the  action  was  not  to  question  ownership,  but  to 
establish  a  lien.*  The  existence  of  a  mortgage  does  not  prevent 
the  insured  from  being  the  sole  and  unconditional  owner.^  But  a 
lien  holder  or  a  mortgagee'  or  a  pledgee'  is  not  the  sole  and  uncon- 
ditional owner.  Where  the  plaintiffs  had  made,  to  a  plantation 
owner  on  a  cotton  crop,  advances  which  appeared  to  be  more  than 
the  value  of  the  whole  crop,  which  latter  was  to  be  delivered  to 
them  as  security  for  repayment  of  the  advances,  it  was  held  that 
they  were  sole  owners  within  the  meaning  of  the  policy,  as  no  one 
else  practically  had  any  interest  therein."' 

Where  a  man  individually  and  in  common  with  others  owned  a 

property  of  the  iusnred,  and  this  was  a  '  Farmers'  &   Drovers'   Ins.  Co.  r. 

principal  feature  in  the  decision.  Carry,  13  Bash  (K/.),  312. 

1  Perry  v.  Faneuil  Hall  Ins.  Co.,  11  ^  Lang  v.  Hawkeye  Ins.  Co.,  74  lows, 

Fed.  R.  482  (D.  R.  I.).  673. 

<  Crescent    Ins.   Co.    v.    Camp,    64  ^  Westoh ester  F.  Ins.  Co.  p.  Wearer, 

Tex.  521.  70  Md.  536.     See  Vankirk  r.  Cit.  F. 

3  Boutelle  v.   Westchester    F.   Ins.  Ins.  Co.,  79  Wis.  627. 

Co.,  51  Vt.  4  ;  Welch  v.  Ins.  Co.,  23  «  Waller  v.   North.   Assnr.   Co.,  64 

W.  Va.  288.  Iowa,  101.    See  10  Fed.  R.  232  (N.  D. 

*  See  Franklin  F.  Ins.  Co.  v.  Crock-  Iowa). 

ett,    7  Lea  (Tenn.),  725;    Manhattan  '  McCormick  o.  Springfield  F.  &  M. 

Ins.  Co.  V.  Barker,  7  Heisk.   (Tenn.)  Ins.  Co.,  66  Cal.  361. 

503  ;  Wooddy  v.  Old  Dominion  Ins.  Co.,  ">  Noyes  v.  Hart.  P.  Ins.  Co.,  54  N*  Y. 

31  Grat.  (Va.)  362.  668. 


I  640 


CHAP.  IV.]  TITLE  AND   INCUMBRANCES.  [695. 

number  of  barrels  of  oil  stored  in  a  warehouse,  and  insured  them 
^^  his  own  or  held  in  trust  for  others,"  it  was  held  that  the  clause  as 
to  sole  ownership,  etc.,  was  not  under  these  circumstances  appli- 
cable, but  that  the  company  was  liable  up  to  the  insured's  interest 
in  the  oil.* 

Where  there  is  a  dispute  as  to  whether  the  goods  alleged  to 
have  been  lost  belonged  to  the  insured  or  to  some  one  else,  it  is  for 
the  jury.'  And  the  question,  under  the. sole  ownership  clause, 
etc.,  as  to  whether  the  insured  was  the  owner  is,  so  far  as  the  facts 
are  concerned  which  make  the  title,  for  the  jury.* 

695.  The  words  "  mine,"  or  "  his,"  or  "  their"  are  untechnical 
and  do  not  always  convey  a  precise  idea.  In  New  York  the  state- 
ment that  the  insurance  was  desired  upon  ^'  his  two  buildings"  by 
the  occupier  of  them  was  considered  merely  to  describe  or  indicate 
the  property.*  And  generally,  where  one  describes  the  property  in 
respect  of  which  the  policy  is  intended  to  issue  as  '^  his,"  it  does 
not  imply  an  unincumbered  fee  simple  in  law,'  but  this  description 
may  be  fulfilled  by  an  equitable  ownership.*  Or  by  the  interest  of 
a  vendor,  pending  negotiations  for  a  contract  of  sale  of  the  property 
up  to  the  time  fixed  for  performance  of  the  contract.^  In  Buffum  v, 
Bowditoh  Mut.  F.  Ins.  Go.,*  a  policy  provided  for  an  avoidance  un- 
less the  '^  true  title"  were  expressed  in  the  proposal.  There  was  a 
clause  as  to  the  insurer's  lien,  and  also  as  to  a  declaration,  etc.,  of 
the  risk,  value,  title,  and  interest  of  the  insured.  The  insured  called 
the  property  "  his,"  but  stated  it  was  incumbered.  There  were  two 
mortgages  on  it  by  the  former  owner,  whose  equity  of  redemption 
had  been  sold  to  a  third  party  before  the  insured  got  his  title.  And 
it  was  held,  as  the  insured  had  an  equity  to  redeem  the  equity  under 
the  Rev.  Sts.,  c.  73,  sec.  24,  and  then  to  remove  the  other  incum- 
brances and  get  an  absolute  title,  that  there  was  no  misrepresentation 
of  title.  But  after  an  equity  to  redeem  has  expired  the  mortgagee's 
simple  agreement  to  extend  it  is  without  consideration,  and  a  policy 

1  Grandin  v.  Rochester  German  Ins.  *  Mat.  F.  Ins.  Co.  v.  Deale,  18  Md. 

Co.  15  W.  N.  C.  (Pa.)  1.  26. 

B  Planters'  Mat.  Ins.  Co.  v,  Engle,  ^  T^ler    r.   ^tna    F.  Ins.   Co.,   12 

52  Md.  468.  Wend.  (N.  Y.)  507  ;  ^tna  F.  Ins.  Co. 

<  Pittsburg   Ins.   Co.  v.   Fraxee,    14  v,  Tyler,  16  lb.  385. 

Ins.  L.  J.  512  (Pa.).  ^  Gill  t;.  Can.  F.  &  M.  Ins.  Co.,  1  Ont. 

^  Rohrbach  v,  Germania  F.  Ins.  Co.,  R.  341. 

62  N.  Y.  47.  *  10  Cash.  (Mass.)  540. 
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by  the  late  owner  of  equity  on  it  is  void,  when  he  represented  the 
property  as  "his."* 

In  Smith  v,  Bowditch  Mut.  Ins.  Co.,'  where  it  was  provided  that 
the  true  title  should  be  expressed,  and  the  applicant  described  it  as 
"  his,"  but  in  fact  only  had  a  bond  for  conveyance  to  him  on  the 
performance  of  certain  conditions,  and  the  policy  expressly  estab- 
lished a  lien  on  his  interest  of  property,  it  was  held  that  the  policy 
was  avoided.  When  A.,  who  was  required  to  state  the  true  interest 
and  title,  stated  that  it  was  ^^  A.'s,"  though  he  had  bought  in  the 
property  on  execution  prior  to  the  expiration  of  the  debtor's  right 
to  redeem,  the  insured  was  allowed  to  recover.'  In  Michigan,  where 
there  was  the  clause  as  to  an  absolute  title,  and  the  only  answer  was 
"  their,"  it  was  held  that  proof  that  the  insured  at  the  issue  of  the 
policy  had  contracted  to  sell,  and  the  vendee  had  paid  the  purchase- 
money  in  full,  avoided.*  In  Columbian  Ins.  Co.  v,  Lawrence,*  A. 
and  B.  were  entitled  to  one-third  of  the  property  by  deed  and  two- 
thirds  as  mortgagees,  but  held  one  moiety  of  the  whole  under  an 
agreement  which  had  not  been  complied  with,  and  which  purported 
to  be  void  if  uncomplied  with,  though  the  other  contracting  party 
had  not  called  for  compliance  ;  they  described  the  property  as  ^'  be- 
longing" to  A.  and  B.,  and  it  was  held  it  could  not  be  considered 
as  truly  described  by  the  above  description. 

696.  It  has  been  held  that  the  husband's  right  in  his  wife's  prop- 
erty would  usually  be  covered  by  the  description  of  "  his."*  In 
Curry  v.  Com'th  Ins.  Co.,^  A.  built  a  house  on  his  father's  land, 
which  on  the  latter's  death,  after  the  former's,  descended  to  A.'s 
two  sisters  with  another  house  on  it.  The  husband  of  one  purchased 
from  the  husband  of  the  other  the  choice  of  houses,  and,  after  the 
former's  selection  of  one,  the  latter  occupied  the  other  as  his  own, 
and  insured  and  described  it  ^^ as  his  own;"  it  was  held,  as  he  bad 
a  freehold  in  the  land  by  virtue  of  his  wife,  and  the  exclusive  right 
and   possession  and  disposal   of  the   house,  that  the   representa- 

1  Essex  Sav.  Bk.  v.  Meriden  F.  Ins.  ^  2  Pet.  25  ;  10  lb.  507. 

Co.,  57  Conn.  335.  •  Mnt.  F  Ins.  Co.  v.  Deale,  18  Md.  26. 

s  6  Cash.  (Mass.)  448.  But  see  Trott  v.  Woolwich  Mat.  F.  Iiu- 

0  Clapp  V.  Un.  Mut.  F.  Ins.  Co.,  27  Co.,  83  Me.  362. 

N.  H.  143.  T  10  Pick.  (Mass.)  535. 

*  Clay  F.  &  M.  Ins.  Co.  v.  Huron, 
Etc.,  Co.,  31  Mich.  346. 
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tion,  though  somewhat  inaccurate,  was  not  enough  so  to  avoid  the 
policy. 

Where  there  was  a  clause  in  a  policy  as  to  a  full,  fair,  and  sub- 
stantially true  representation  of  the  facts  so  far  as  material,  a  widow 
holding  the  property  of  her  husband  under  a  will  for  life,  in  answer 
to  the  question  as  to  title,  said  that  the  land  was  ^'hers;'^  there 
was  no  disposition  of  the  remainder,  and  the  children  did  not  claim 
during  twelve  years,  six  of  which  had  passed  prior  to  the  applica* 
tion,  and  it  was  held  sufficient.^ 

697.  In  Brown  v.  Gommer.  F.  Ins.  Co.,*  "  his,"  in  answer  to  a 
question  as  to  the  title,  with  the  clause  as  to  sole  and  unconditional 
ownership,  and  that  the  true  interest  must  be  stated,  was  held  to 
imply  sole  ownership ;  and  proof  of  only  a  leasehold  interest  in  the 
land  on  which  the  building  stood,  and  that  the  personalty  was  held 
under  an  executory  contract  of  sale  with  the  price  unpaid,  is  a 
breach.  But  it  has  been  also  held  by  a  lower  Court  in  New  York, 
that  a  tenant  may  insure  the  leasehold  as  ^'  his  ;"*  though  the  con- 
trary has  been  held  in  Upper  Canada.^  In  Fowle  v,  Springfield  F. 
&  M.  Ins.  Co.,'  in  Massachusetts,  the  lessees  of  land  for  a  term  of 
years  removed,  under  the  provisions  of  their  lease,  a  building 
thereon  and  erected  a  new  one,  which  was  to  be  delivered  up  to  the 
lessor  at  the  end  of  the  term.  They  effected  insurance  on  the 
building,  describing  it  as  ^'  their  two-story  brick  and  gravelled  roof 
building,  occupied  by  them,"  ^'  situate  on  leased  land."  The  policy 
provided  ^'  that  the  interest  of  the  assured,  whether  as  owner,  con- 
signee, factor,  lessee,  or  otherwise  in  the  property  to  be  insured, 
shall  truly  be  stated  in  the  policy,  otherwise  the  same  shall  be  void  ;" 
and  it  was  held  that  they  could  recover  on  the  policy. 

698.  A  sharehoFder  insuring  the  corporate  building  as  theirs, 
cannot  be  said  to  have  in  it  a  fee  simple.*  The  description  of  pro- 
perty as  *^his"  would  be  fulfilled  when  made  by  a  pledgee  of 
realty  ;^  or  by  a  pledgee  of  chattels  pledged  by  a  bill  of  sale,  where 

1  Allen  V.  Charlestown  Mat.  F.  Ins.  *  122  Mass.  191. 

Co.,  6  Gray,  3S4.  *  Phillips  v.  Knox  Co.  Mat.  Ins.  Co., 

>  86  Ala.  189.  20  Oh.  174. 

s  Niblo  -v,  N.  Amer.  F.   Ins.  Co.,  1  ^  Walsh  v.  Fire  Ass^n,   127   Mass. 

Sand.  (N.  Y.)  551.  383. 

A  Shaw    r.    St.   Lawrence  Co.   Mat. 
Ins.  Co.,  11  U.  C.  Q.  B.  73. 
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the  legal  title  waa  in  the  pledgee,  though  the  chattels  had  been 
allowed  to  remain  in  the  custody  of  the  pledgeor.^ 

699.  Where  the  title  is  asked  and  the  answer  is  "  by  deed"  or 
"warranty  deed/'  this  is  not  a  representation  that  the  title  is  in 
fee  simple,*  or  of  any  particular  kind  of  dtle  ;*  and  where  a  person' 
is  asked  what  his  or  her  title  is,  it  may  be  indeed  no  answer  to  say 
by  deed ;  though  it  has  been  held,  where  ^feme  covert  applied  for 
a  policy  on  4and  deeded  to  her  husband,  in  which  she  had  an  in- 
choate  dower  interest,  it  might  be  considered  as  a  general  descrip 
tion  of  interest.^  If  the  applicant  asserts  his  title  to  be  by  a  war- 
ranty deed,  it  obviously  does  not  imply  that  there  are  no  incum- 
brances, or  that  the  title  is  free  from  the  equities  in  favor  of  third 
parties.*  In  Bohrbach  v.  Germania  F.  Ins.  Co.,*  the  answer  to  the 
question  "  Is  your  title  absolute  ?  If  not,  state  its  nature  and 
amount,"  was,  "  my  deceased  wife  held  the  deed ;"  and  it  was 
held  that  this  was  not  an  answer  that  was  unequivocal,  where  the 
insured  had  neither  a  legal  nor  equitable  title,  but  only  an  interest 
in  his  deceased  wife's  realty  to  the  extent  of  a  lien,  and  the  residue 
after  payment  of  her  debts,  for  which  the  personalty  was  insuffi- 
cient.^ 

700.  In  Clark  v.  German  Mut.  F.  Ins.  Co.,*  it  was  held  that  a 
policy  taken  by  the  insured  as  the  ^'  National  Slipper  Company, 
does  not  imply  the  existence  of  a  corporation,  nor  that  the  title  is 
held  by  several  people,  as  one  man  may  so  trade  ;  it  is  not  therefore 
a  breach  of  a  clause  that  the  ^^  true  title"  should  be  set  forth. 

Where  a  lienholder  insures,  and  the  policy  asks  that  his  interest  be 
expressed,  the  answer  ^'  mechanic's  lien"  is  sufficient ;  and  he  need 
not  state  that  the  liened  building  stood  on  leased  ground,  or  that  he 
had  no  judgment  on  his  lien.*  Where  it  was  provided  that  the 
policy  would  not  attach  where  the  insured  had  a  less  estate  than  a 
fee,  unless  the  true  title  and  the  incumbrances  be  expressed,  it  was 
held,  on  an  insurance  by  the  holder  of  a  deed  which  created  a  lien 

1  Little    V.  Phoenix    Ins.  Co.,    123  »  Pavey  w.  Amer.  Ins.*  Co.,  66  Wis. 

Mass.  380.  221. 

«  Merrill  t;.  Agricultural  Ins.  Co.,  73  «  62  N.  Y.  47. 

N.  Y.  462.  T  Amer.  Cent.  Ins.  Co.  «.  MoLwa- 

*  Rookford    Ins.  Co.   v.  Nelson,    65  than,  11  Kan.  533. 
III.  416.  8  7  Mo.  Ap.  77. 

*  Daoey  v.  Agricultural  Ins.  Co.,  21  '  Longhurst  v,  Conway  F.  Ins*  ^-t 
Hun.  (N.  Y.)  83.  Bates'  Ins.  Dig.  641  (N.  D.  Iowa). 

644 


CHAP,  rv.]  TITLE  AND   IKGUUBBANGES.  [701. 

on  the  property  to  secure  a  debt,  but  which  also  gave  the  same  lien 
to  other  creditors  in  an  equal  degree  without  preference,  ttiat  it  was 
void  because  the  interest  of  the  other  lienholders  was  omitted.^ 
Where  it  was  stated  in  the  policy  that  the  building  was  on  leased 
ground,  and  it  was  shown  that  the  agent  saw  the  lease  which  gaye 
the  lessor  a  lien  for  the  whole  rent,  it  was  held  to  be  a  suflScient 
disclosure  of  the  title,  which  was  asked  to  be  particularly  described 
when  less  than  a  fee.' 

It  has  been  held  that  the  indorser  of  a  mortgage  note  may  be 
described  as  mortgagee.'  Where  one  plaintiff  takes  an  assignment 
of  a  first  mortgage  on  the  property  which  was  to  be  insured  in  trust 
for  all  the  plaintiffs,  and  has  completed  a  negotiation  for  purchase 
of  the  interest  of  the  mortgagee  in  a  second  mortgage,  under  which 
title  has  been  perfected  by  a  foreclosure,  a  statement  by  the  plain- 
tiffs that  they  were  mortgagees  in  possession  will  not  avoid  the 
policy.*  In  Wyman  v.  People's  Equity  Ins.  Co.,*  A.,  the  applicant, 
not  describing  the  title  as  hers,  took  a  policy  in  which  there  was  a 
^^  true  title  clause  ;"  and  in  answer  to  the  point  of  incumbrance 
said,  ^^  First  mortgage  to  A. ;"  and  in  fact  A.  had  entered  for  a  breach 
of  condition  by  the  mortgagor.  A.  also  stated  that  there  was  no 
other  insurance  by  the  first  mortgagee.  Held,  this  was  not  a  riola- 
tion  of  the  true  title  clause ;  and  sufficiently  described  A.'s  title, 
which  was  that  of  first  mortgagee.  In  Davis  v.  Quincy  Mut.  F. 
Ins.  Co.,*  a  policy  on  the  interest  of  ^^  a  mortgagee  in  possession" 
in  a  building  ^'  occupied  by  a  tenant,"  will  cover  it,  though  another 
person  was  in  occupation  of  the  premises,  under  an  agreement  from 
the  insured  to  convey,  and  the  full  conditions  of  sale  were  complied 
with,  as  the  vendee  was  a  mere  tenant. 

701.  Where  the. clause  as  to  absolute  title,  etc.,  exists,  it  has 
been  held  that  this  does  not  mean  a  title  that  the  insured  can  never 
be  afterwards  dispossessed  of,  but  simply  a  reasonably  valid  title  .^ 

1  Addison  v.   Ky.  &  Lonisyille  Ins.  •  1  Allen  (MassOi  301. 

Co.,  7  B.  Mon.  (Ky.)  470.  «  10  lb.  113. 

'  Dresser  v.  Unit.    Firemen's    Ins.  ^  Monroe  Co.  Mat.  Ins.  Co.  v.  Robin- 
Co.,  45  Hun.  (N.  Y.)  298.  son,  5  W.  N.  C.  (Pa.)  389  ;  Farmers'  & 

*  Williams   o.  Roger  Williams  Ins.  Meohan.   Mut.  Ins.  Co.  v.  Meokes,  10 

Co.,  107  Mass.  377.  lb.  306 ;  Swift  v.  Vt.  Mut.  P.  Ins.  Co., 

«  Nichols   V.  Fayette  Mat.  F.    Ins.  18  Vt.  305  ;  Miller  v.  Alliance  Ins.  Co., 

Co.,  1  Allen  (Mass.),  63.  7  Fed.  R.  649  (S.  D.  N.  Y.).     See  also 
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If  no  question  is  asked  as  to  a  pending  litigation,  it  need  not  be  stated.^ 
And  where  there  is  a  stipulation  in  the  policy  that  the  property 
has  not  been  subject  to  litigation  while  in  the  present  hands,  any 
evidence  is  excluded  as  to  litigation  which  does  not  relate  to  the 
present  occupation  or  to  the  present  proprietor.'    It  has  been  held 
that  the  title-deed  to  the  insured  property,  which  was  apparently 
valid,  could  not  be  subsequently  attacked  by  the  insurer.'     Nor 
could  he  show  a  subsequent  breach  of  condition.^    Nor  can  ilie  in- 
surer plead  a  fraud  which  was  practised  by  the  insured  on   third 
parties  in  obtaining  the  title  to  the  subject-matter,  for  the  deed  is 
only  voidable.'    And  in  a  suit  by  a  claimant  under  a  bill  of  sale 
from  the  owner  of  the  subject-matter  against  the  owner's  agent,  who 
had  procured  a  policy  at  his  principal's  direction  ^^  for  whom  it 
might  concern,"  and  had  been  paid  the  loss,  it  has  been  held  that 
the  agent  cannot  plead  that  the  bill  of  sale  was  made  by  his  prin- 
cipal to  defraud  creditors.*    But  though  the  insurer  may  not  be 
able  to  set  up  the  insured's  fraud  on  a  third  party  in  obtainioga 
title  deed,  if  the  deed  is  void  for  fraud  in  its  execution,  it  has  been 
held  that  this  may  be  pleaded  by  the  insurer.^ 

702.  Many  insurers  require  property,  not  owned  by  the  insured, 
but  held  in  trust  for  others,  to  be  so  described  in  the  policy.  It 
will  be  observed  that  this  phrase,  <^  goods  held  in  trust,"  does  not 
mean  in  any  sense  a  technical  equitable  trust,  but  is  to  be  under- 
stood in  a  loose  or  mercantile  sense,  and  means  goods  held  by  a 
bailee,  trustee,  or  agent,  etc.*  Thus,  articles  deposited  with  the  in- 
sured for  sale,*  or  held  in  pawn,^*  come  under  the  condition.  Where 

Continen.  Ins.  Co.  v.  Ware,  9  Ins.  L.  Ins.   Co.,  2  Han.   (N.   B.)   235.    See 

J.    519   (Ky.)  ;     Phoenix    Ins.   Co.   v.  Caraher  v.  Royal  Ins.  Co.,  63  Han.  (N. 

Bowdre,  67  Miss.  620.  Y.)  82. 

1  Hill  v.  Lafayette  Ins.  Co.,  2  Gibbs        «  Newson  v.  Douglass,  7  H.  &  J.  (Md.) 

(Mich.),  476 ;  Cheek  v,  Columbia  F.  Ins.  417. 

Co.,  4  Ins.  L.  J.  99  (Teun.).    See  also        ^  Phoenix  Ins.  Co.  v.  Mitchell,  67  lU. 

Kenton  Ins.  Co.  v.  Wigginton,  89  Ey.  43. 
330.  '  See  Home  lus.  Co.  v,  Balto.  Ware- 

'  Andes  Ins.  Co.  v,  Shipman,  77  111.  house  Co.,  93  U.  S.  527 ;    Hough  r. 

189.  People's  F.  Ins.  Co.,  36  Md.  398  ;  Pb<e- 

•  Home  Ins.  Co.  v.  Oilman,  112  Ind.  7.  nix  Ins.  Co.  v.  Favorite,  49  111.  259. 

«  McBride  v.  Republic  F.  Ins.  Co.,  •  Brichta   v.    N.  Y.   Lafayette  Ins. 

30  Wis.  562.  Co.,  2  Hall  (N.  Y.),  372. 

•  Phoenix  Ins.  Co.  v,  Mitchell,  67  111.  ^^  Rafel   v.   Nashville  M.  &  F.  lus. 
43  ;  Hickman  r.  North  Brit.  &  Meroant.  Co.,  7  La.  An.  244. 
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A.  received  a  deed  to  property  to  secure  him  from  loss,  which  might 
be  assumed  by  the  grantor,  with  a  written  agreement  to  reconvey 
or  of  indemnification,  this  is  property  held  in  trust  within  the  clause.^ 
And  where  a  tenant  took  out  a  policy  on  realty,  with  a  transfer 
indorsed  to  his  landlord  with  a  recital  that  he  effected  it  as  his 
agent  for  his  use,  this  comes  within  the  clause.' 

In  Canada,  in  McBride  v.  Gore  Dist.  Mut.  F.  Ins.  Co.,'  the 
owner's  name  was  required,  and  it  was  held  that  a  bank,  holding 
warehouse  receipts  for  grain,  indorsed  to  their  order,  was  the  legal 
owner  and  not  the  insured,  who  had  given  and  indorsed  them.  In 
South  Australian  Ins.  Co.  v.  Randell,^  corn  was  deposited  by  farmers 
with  a  miller,  to  be  used  as  the  latter's  stock  or  capital  in  trade. 
It  was  mixed  ^ith  other  com  so  deposited,  subject  to  the  right  of 
the  farmers  to  claim  an  equal  bulk  without  reference  to  specific 
bulk,  or  in  lieu  the  market  price,  and  it,  the  contract,  was  held  a 
barter  or  sale,  and  not  a  bailment ;  and,  therefore,  that  the  miller 
could  claim  the  value  of  the  com  lost  on  a  policy  as  his  own,  though 
it  had  not  been  insured  in  trust  and  commission  as  required,  if 
actually  so  held ;  because,  it  was  said,  on  a  bailment  is  reserved 
the  right  to  claim  a  redelivery  of  the  property  in  an  unchanged 
state  from  the  bailor,  and  here  the  farmers  could  only  claim  an 
equal  amount  of  a  similar  article  or  its  money  value,  but  not  the 
identical  article.  Where  the  insured  was  bailee  of  goods  stored  in 
a  place  of  deposit  with  his  own,  which,  on  insuring,  he  described  as 
goods  ^^  stored  therein,"  and  the  policy  had  a  sole  ownership  clause, 
it  was  held  that  the  words  '^  stored  therein"  were  description,  and 
that  he  could  only  recover  on  his  own  property  on  a  loss.' 

In  Phoenix  Ins.  Co.  v.  Hamilton,'  it  was  held  that  a  policy  may 
be  effected  in  the  name  of  a  nominal  partnership,  where  the  business 
is  carried  on  for  the  use  of  one  partner ;  and  where  the  subject- 
matter,  grain,  is  held  on  commission  and  described  as  held  in  trust 
or  on  commission,  sold,  but  not  delivered ;  and  when  the  subject  is 
under  the  custody  or  keeping  of  others,  and  so  known  to  the  insurer, 
the  omission  to  inform  the  insurer  of  an  agreement  of  the  above 

>  Day  V.  Charter  Oak  F.  &  M.  Ins.        *  L.  R.  3  P.  C.  101. 

Co.,  51  Me.  91.  ^  Fallerr.  Phoenix  Ina.  Co.,  61  Iowa, 

<  Eeelj  V.  Ins.  Co.,  1  Phila.  175.  350. 

>  30  U.  C.  Q.  B.  451.  •  14  Wall.  504. 
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firm's  dissolution,  which  was  previously  made,  is  not  a  concealment, 
as  the  policy  was  on  goods  held  in  trust. 

It  has  been  held  that  a  policy  of  insurance  upon  the  insured's 
^'  stock  of  clothing  manufactured  and  in  process  of  manufacture," 
providing  that  the  company  shall  not  be  liable  for  ^^  loss  for  prop- 
erty owned  by  any  other  party,  unless  the  interest  of  such  party  is 
stated  on  this  policy,"  will  not  cover  cloth  owned  by  others,  but 
taken  by  the  insured  to  be  manufactured  under  a  written  agreement, 
under  which  the  same  is  to  be  at  the  manufacturer's  risk,  even  to 
the  value  of  his  work  thereon.^ 

In  Maryland,  under  the  stipulation  requiring  the  insured's  interest 
"  as  owner,  trustee,  consignee,  factor,  agent,  mortgagee,  lessee,  or 
otherwise,"  to  be  truly  stated,  and  the  insured  agreed  in  addition 
to  state  everything  material,  it  was  held  that  a  mortgage  which  had 
not  been  stated  avoided  it.'  Where  the  policy  requires  a  declara- 
tion of  property  held  ^^  in  trust  or  appointment  of  a  Court  or  as 
collateral,"  this  does  not  include  a  secret  trust  made  to  defraud 
creditors.'  It  has  been  held,  where  nothing  is  said  as  to  the  title 
of  such  property  by  the  insured,  who  accepts  a  policy  with  one  of 
the  above  conditions  as  to  property  held  in  trust,  that  he  is  supposed 
not  to  hold  the  property  solely  in  his  own  right,  and  cannot  recover 
if  he  do.* 

The  clause  "  This  insurance  shall  cease  from  the  time  the  property 
hereby  insured  shall  be  levied  on,  etc.,"  was  held  obviously  to  in- 
clude only  subsequent  levies.''  And  a  forfeiture  for  a  ^^  change  in 
the  title  or  possession"  refers  to  a  change  after  the  issue  of  the 
policy.* 

Where  the  policy  is  on  different  items  of  property,  it  has  been  held 
that  a  forfeiture  as  to  one  will  avoid  as  to  all.^  Though  some 
Courts  hold  the  contract  divisible.' 

1  Getohell  v.  JEiun  lus.  Co.,  14  Allen  >  Rex  v.  Ins.  Co.,  2  PhiU.  357.    See 

(Mass.),  325.  French  v.  Roger,  16  N.  H.  177. 

<  Westchester  F.  Ins.  Co.  v.  Weaver,  ^  Allemania  F.  Ins.  Co.  v.  Peck,  133 

70  Md.  536.  111.  220. 

*  Ayres  v.  Hartford  F.  Ins.  Co.,  17  ^  Oeiss  v.  Franklin    Ins.  Co.,   123 
Iowa,  176.  Ind.  172. 

*  Baltimore  F.  Ins.  Co.  i;.  Loney,  20  *  Pratt  v.  Dwelling-Hoase  Mat.  F. 
Md.  20.  Ins.  Co. ,  130  N.  Y.  206 ;  Pioneer  M%.  Co. 

V.  Phoonix  Assur.  Co.,  110  N.  C.  176. 
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703.  The  notice  of  incumbrances,  etc.,  must  be  given  as  required 
by  the  agreement.  As  a  rule,  knowledge  of  an  incumbrance  which 
is  acquired  by  a  director  of  a  company  through  hearsay  or  privately, 
is  not  notice  to  the  insuring  company,  for  it  is  not  acquired  in  an 
official  capacity.^  On  the  other  hand,  it  has  been  held  that  the 
agent's  written  report  to  insurer  of  the  risk  is  not  admissible  on  the 
part  of  the  insurer  to  show  that  the  property  was  not  notified  as 
incumbered,  as  the  insured  was  not  a  party  to  this  report.* 

^  General  Ins.  Co.  v.  U.  S.  Ins.  Co.,         '  Phoonix  Ins.  Co.  r.  La  Pointe,  5  W. 
10  Md.  517.  Rep.  512  (III.). 
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